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PORT STEPHENS COUNCIL 1 

NOTICE OF ORDINARY MEETING 
13 APRIL 2021 

 

 
 
The Mayor and Councillors attendance is respectfully requested: 
 
Mayor: R Palmer (Chair). 
 
Councillors:  J Abbott, G Arnott, C Doohan, G Dunkley, K Jordan, P Le 

Mottee, J Nell, S Smith, S Tucker. 
 
SCHEDULE OF MEETINGS 
 
TIME ITEM VENUE 

5:30pm: Public Access (if applied for) Council Chambers 
Followed by: Ordinary Meeting Council Chambers 

 
Please Note: 
 
In accordance with the NSW Privacy and Personal Information Protection Act 1998, you are 
advised that all discussion held during the Open Council meeting is public information. This 
will include any discussion involving the Mayor, a Councillor, staff member or a member of 
the public. All persons present should withhold from making public comments about another 
individual without seeking the consent of that individual in the first instance. Should you have 
any questions concerning the privacy of individuals at the meeting, please speak with the 
Governance Section Manager or the General Manager prior to the meeting. 
 
Please be aware that Council webcasts its Open Council meetings via its website. All 
persons should refrain from making any defamatory remarks. Council accepts no liability for 
any defamatory remarks made during the course of the Council meeting. 
 
For the safety and wellbeing of the public, no signs, placards or other props made from 
material other than paper will be permitted in the Council Chamber. No material should be 
larger than A3 in size. 
 
Food and beverages are not permitted in the Council Chamber. 
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BUSINESS 
 
1) Opening meeting. 

2) Prayer - We ask Almighty God to give us wisdom and courage so we can serve 

our community, and uphold justice and equality in Port Stephens. Amen. 

3) Acknowledgement of Country - Today, we are meeting on Worimi Country, we 

acknowledge the past, we are working towards a better tomorrow. 

4) Apologies and applications for a leave of absence by Councillors. 

5) Confirmation of minutes Ordinary Meeting of 23 March 2021.  

6) Disclosure of interests. 

7) Mayoral minute(s) – if submitted 

8) Motions to close meeting to the public – if submitted. 

9) Reports to Council. 

10) General Manager’s reports – if submitted. 

11) Questions with Notice – if submitted. 

12) Questions on Notice. 

13) Notices of motions – if submitted. 

14) Rescission motions – if submitted. 

15) Confidential matters – if submitted. 

16) Conclusion of the meeting. 
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PRINCIPLES FOR LOCAL GOVERNMENT 
 
Port Stephens Council is a local authority constituted under the Local Government 
Act 1993. The Act includes the Principles for Local Government for all NSW Councils. 
 
The object of the principles for councils is to provide guidance to enable councils to 
carry out their functions in a way that facilitates local communities that are strong, 
healthy and prosperous. 
 
Guiding principles for Council 
 
1. Exercise of functions generally 
 
The following general principles apply to the exercise of functions by Council. Council 
should: 
 
(a) provide strong and effective representation, leadership, planning and decision-

making. 
(b) carry out functions in a way that provides the best possible value for residents and 

ratepayers. 
(c) plan strategically, using the integrated planning and reporting framework, for the 

provision of effective and efficient services and regulation to meet the diverse 
needs of the local community. 

(d) apply the integrated planning and reporting framework in carrying out their 
functions so as to achieve desired outcomes and continuous improvements. 

(e) work co-operatively with other councils and the State government to achieve 
desired outcomes for the local community. 

(f) manage lands and other assets so that current and future local community needs 
can be met in an affordable way. 

(g) work with others to secure appropriate services for local community needs. 
(h) act fairly, ethically and without bias in the interests of the local community. 
(i) be responsible employers and provide a consultative and supportive working 

environment for staff. 
 
2. Decision-making 
 
The following principles apply to decision-making by Council (subject to any other 
applicable law). Council should: 
 
(a) recognise diverse local community needs and interests. 
(b) consider social justice principles. 
(c) consider the long term and cumulative effects of actions on future generations. 
(d) consider the principles of ecologically sustainable development. 
(e) Council decision-making should be transparent and decision-makers are to be 

accountable for decisions and omissions. 
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3. Community participation 
 
Council should actively engage with their local communities, through the use of the 
integrated planning and reporting framework and other measures. 
 
Principles of sound financial management 
 
The following principles of sound financial management apply to Council.  Council 
should: 
 
(a) spend responsible and sustainable, aligning general revenue and expenses. 
(b) invest in responsible and sustainable infrastructure for the benefit of the local 

community. 
(c) have effective financial and asset management, including sound policies and 

processes for the following: 
(i) performance management and reporting, 
(ii) asset maintenance and enhancement, 
(iii) funding decisions, 
(iv) risk management practices. 

(d) have regard to achieving intergenerational equity, including ensuring the 
following: 
(i) policy decisions are made after considering their financial effects on future 
generations, 
(ii) the current generation funds the cost of its services. 

 
Integrated planning and reporting principles that apply to Council 
 
The following principles for strategic planning apply to the development of the 
integrated planning and reporting framework by Council. Council should: 
 
(a) identify and prioritise key local community needs and aspirations and consider 

regional priorities. 
(b) identify strategic goals to meet those needs and aspirations. 
(c) develop activities, and prioritise actions, to work towards the strategic goals. 
(d) ensure that the strategic goals and activities to work towards them may be 

achieved within council resources. 
(e) regularly review and evaluate progress towards achieving strategic goals. 
(f) maintain an integrated approach to planning, delivering, monitoring and reporting 

on strategic goals. 
(g) collaborate with others to maximise achievement of strategic goals. 
(h) manage risks to the local community or area or to the council effectively and 

proactively. 
(i) make appropriate evidence-based adaptations to meet changing needs and 

circumstances. 
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PORT STEPHENS COMMUNITY STRATEGIC PLAN 
 
The Local Government Act requires Council to adopt a Community Strategic Plan 
(10+ years). The Plan includes a Delivery Program (3 years), Annual Operational 
Plan and a Resource Strategy, it also includes the Council’s budget. 
 
The Community Strategic Plan is organised into four focus areas: 
 
OUR COMMUNITY – Port Stephens is a thriving and strong community respecting 
diversity and heritage. 
 
OUR PLACE – Port Stephens is a liveable place supporting local economic growth. 
 
OUR ENVIRONMENT – Port Stephens' environment is clean and green, protected 
and enhanced. 
 
OUR COUNCIL – Port Stephens Council leads, manages and delivers valued 
community services in a responsible way. 
 
BUSINESS EXCELLENCE 
 
Port Stephens Council is a quality and a customer service focused organisation. We 
use the Business Excellence Framework as a basis for driving organisational 
excellence. The Framework is an integrated leadership and management system that 
describes elements essential to organisational excellence. It is based on nine (9) 
principles. 
 
These outcomes align with the following Business Excellence principles: 
 
1) Clear direction and mutually agreed plans enable organisational alignment and 

focus on achievement of goals. 
2) Understanding what customers and other stakeholders value, now and in the 

future, enables organisational direction, strategy and action. 
3) All people work in a system. Outcomes are improved when people work on the 

system and its associated processes. 
4) Engaging people's enthusiasm, resourcefulness and participation improves 

organisational performance. 
5) Innovation and learning influence the agility and responsiveness of the 

organisation. 
6) Effective use of facts, data and knowledge leads to improved decisions. 
7) Variation impacts predictability, profitability and performance. 
8) Sustainable performance is determined by an organisation's ability to deliver 

value for all stakeholders in an ethically, socially and environmentally responsible 
manner. 

9) Leaders determine the culture and value system of the organisation through their 
decisions and behaviour. 
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MEETING PROCEDURES SUMMARY  
 
Starting time – All meetings must commence within 30 minutes of the advertised 
time. 
 
Quorum – A quorum at Port Stephens Council is six (6). 
 
Declarations of Interest  
Pecuniary – Councillors who have a pecuniary interest must declare the interest, not 
participate in the debate and leave the meeting. 
Non-Pecuniary – Councillors are required to indicate if they have a non-pecuniary 
interest, should a Councillor declare a significant non-pecuniary they must not 
participate in the debate and leave the meeting. If a Councillor declares a less than 
significant non-pecuniary they must state why no further action should be taken. 
Councillors may remain in the meeting for a less than significant non-pecuniary. 
 
Confirm the Minutes – Councillors are able to raise any matter concerning the 
Minutes prior to confirmation of the Minutes. 
 
Public Access – Each speaker has five (5) minutes to address Council with no more 
than two (2) for and two (2) against the subject. 
 
Motions and Amendments 
 
Moving Recommendations – If a Committee recommendation is being moved, ie 
been to a Committee first, then the motion must be moved and seconded at Council 
prior to debate proceeding. A Councillor may move an alternate motion to the 
recommendation. 
 
Amendments – A Councillor may move an amendment to any motion however only 
one amendment or motion can be before Council at any one time, if carried it 
becomes the motion. 
 
Seconding Amendments – When moving an amendment, it must be seconded or it 
lapses. 
 
Incorporating Amendments – If a motion has been moved and the mover and 
seconder agree with something which is being moved as an amendment by others, 
they may elect to incorporate it into their motion or amendment as the case may be. 
 
Voting Order – When voting on a matter the order is as follows: 
 
1. Amendment (If any) 
2. Foreshadowed Amendments – (If any, and in the order they were moved) 
3. Motion  
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NB – Where an amendment is carried, there must be another vote on the 
amendment becoming the motion. 
Voting – an item is passed where a majority vote for the subject. If the voting is tied 
the Chairperson has a second (casting) vote which is used to break the deadlock. 
 
Closed Session – There must be a motion to close a meeting. Prior to voting on the 
motion the chairperson will invite the gallery to make representations if they believe 
the meeting shouldn’t be closed. Then Councillors vote on the matter. If adopted the 
gallery should then be cleared and the matter considered in closed session. Any 
decision taken in session closed is a resolution. There must be a motion to reopen 
the Council meeting to the public. If decision occurred in 'closed session', the meeting 
is advised of the resolution in 'open session'. 
 
Procedural Motion – Is a motion necessary for the conduct of the meeting, it is 
voted on without debate, eg defer an item to the end of the meeting (however, to 
defer an item to another meeting is not a procedural motion), extend the time for a 
Councillor to speak etc. 
 
Points of Order – when any of the following are occurring or have occurred a 
Councillor can rise on a 'Point of Order', the breach is explained to the Chairperson 
who rules on the matter. 
 
A Point of Order can be raised where: 
 
1. There has been any non-compliance with procedure, eg motion not seconded etc. 
 
2. A Councillor commits an act of disorder: 
a) Contravenes the Act, any Regulation in force under the Act, the Code of Conduct 

or this Code. 
b) Assaults or threatens to assault another Councillor or person present at the 

meeting. 
c) Moves or attempts to move a motion or an amendment that has an unlawful 

purpose or that deals with a matter that is outside the jurisdiction of the Council or 
Committee, or address or attempts to address the Council or Committee on such 
a motion, amendment or matter. 

d) Insults or makes personal reflections on or imputes improper motives to any other 
Councillor, any staff member or alleges a breach of Council’s Code of Conduct. 

e) Says or does anything that is inconsistent with maintaining order at the meeting or 
is likely to bring the Council or Committee into disrepute. 
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Declarations of Conflict of Interest – Definitions 
 
Pecuniary interest is an interest that a person has in a matter because of a 
reasonable likelihood or expectation of appreciable financial gain or loss to the 
person or another person with whom the person is associated as provided in Clause 
7 of the Code of Conduct. 
 
Non Pecuniary interests are private or personal interests the council official has that 
do not amount to a pecuniary interest as defined in the Code of Conduct. These 
commonly arise out of family or personal relationships or involvement in sporting, 
social or other cultural groups and associations and may include an interest of 
financial nature. 
 
The matter of a report to council from the conduct review committee/reviewer relates 
to the public duty of a councillor or the general manager. Therefore, there is no 
requirement for Councillors or the General Manager to disclose a conflict of interest 
in such a matter. 
 
The political views of a Councillor do not constitute a private interest. 



ORDINARY COUNCIL - 13 APRIL 2021 

PORT STEPHENS COUNCIL 11 

 

 

 
Form of Special Disclosure of 
Pecuniary Interest 

 
1. This form must be completed using block letters or typed. 
2. If there is insufficient space for all the information you are required to disclose, you 

must attach an appendix which is to be properly identified and signed by you. 
 
Important information 
 
This information is being collected for the purpose of making a special disclosure of 
pecuniary interests under clause 4.36(c) of the Model Code of Conduct for Local 
Councils in NSW (the Model Code of Conduct).  
 
The special disclosure must relate only to a pecuniary interest that a councillor has in 
the councillor's principal place of residence, or an interest another person (whose 
interests are relevant under clause 4.3 of the Model Code of Conduct) has in that 
person's principal place of residence.  
 
Clause 4.3 of the Model Code of Conduct states that you will have a pecuniary 
interest in a matter because of the pecuniary interest of your spouse or your de facto 
partner or your relative or because your business partner or employer has a 
pecuniary interest. You will also have a pecuniary interest in a matter because you, 
your nominee, your business partner or your employer is a member of a company or 
other body that has a pecuniary interest in the matter.  
 
"Relative" is defined by clause 4.4 of the Model Code of Conduct as meaning your, 
your spouse's or your de facto partner's parent, grandparent, brother, sister, uncle, 
aunt, nephew, niece, lineal descendant or adopted child and the spouse or de facto 
partner of any of those persons. 
 
You must not make a special disclosure that you know or ought reasonably to know 
is false or misleading in a material particular. Complaints about breaches of these 
requirements are to be referred to the Office of Local Government and may result in 
disciplinary action by the Chief Executive of the Office of Local Government or the 
NSW Civil and Administrative Tribunal. 
 
This form must be completed by you before the commencement of the council or 
council committee meeting at which the special disclosure is being made. The 
completed form must be tabled at the meeting. Everyone is entitled to inspect it. The 
special disclosure must be recorded in the minutes of the meeting. 
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Special disclosure of pecuniary interests by [full name of councillor] 
___________________________________________________________________ 
 
in the matter of [insert name of environmental planning instrument] 
____________________________________________________________________
____________________________________________________________________
____________________________________________________________________
____________________________________________________________________ 
 
which is to be considered at a meeting of the PORT STEPHENS COUNCIL 
 
to be held on the _________ day of __________________________________ 20__ 
 
Pecuniary interest 
Address of the affected principal place 
of residence of the councillor or an 
associated person, company or body 
(the identified land) 

 

Relationship of identified land to the 
councillor 
[Tick or cross one box.] 

  The councillor has an interest in the 
land (eg is the owner or has another 
interest arising out of a mortgage, lease, 
trust, option or contract, or otherwise). 
  An associated person of the 
councillor has an interest in the land. 
  An associated company or body of 
the councillor has an interest in the land. 

Matter giving rise to pecuniary interest 1   
Nature of the land that is subject to a 
change in zone/planning control by the 
proposed LEP (the subject land) 2 
[Tick or cross one box] 

  The identified land. 
  Land that adjoins or is adjacent to or 
is in proximity to the identified land. 

Current zone/planning control 
[Insert name of current planning 
instrument and identify relevant 
zone/planning control applying to the 
subject land] 

 

 
1  Clause 4.1 of the Model Code of Conduct provides that a pecuniary interest is an interest that a 
person has in a matter because of a reasonable likelihood or expectation of appreciable financial gain 
or loss to the person. A person does not have a pecuniary interest in a matter if the interest is so 
remote or insignificant that it could not reasonably be regarded as likely to influence any decision the 
person might make in relation to the matter, or if the interest is of a kind specified in clause 4.6 of the 
Model Code of Conduct. 
2  A pecuniary interest may arise by way of a change of permissible use of land adjoining, adjacent to 
or in proximity to land in which a councillor or a person, company or body referred to in clause 4.3 of 
the Model Code of Conduct has a proprietary interest. 
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Proposed change of zone/planning 
control 
[Insert name of proposed LEP and 
identify proposed change of 
zone/planning control applying to the 
subject land] 

 

Effect of proposed change of 
zone/planning control on councillor or 
associated person 
[Insert one of the following:  
"Appreciable financial gain" or  
"Appreciable financial loss"] 

 

 
[If more than one pecuniary interest is to be declared, reprint the above box and fill in 
for each additional interest.] 
 
Mayor/Councillor's signature  ___________________________________________ 
 
Date _______________________________________________________________ 
 
[This form is to be retained by the council's general manager and included in full in 
the minutes of the meeting] 
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Declaration of Interest form 

Agenda item No. _____________________________________________________ 
 
Report title __________________________________________________________ 
 
Mayor/Councillor _________________________________________declared a 
 
Tick the relevant response: 
 
 pecuniary conflict of interest 
 significant non pecuniary conflict of interest 
 less than significant non- pecuniary conflict of interest 

 
in this item.  The nature of the interest is  __________________________________ 
___________________________________________________________________ 
___________________________________________________________________ 
___________________________________________________________________ 
 
If a Councillor declares a less than significant conflict of interest and intends to 
remain in the meeting, the councillor needs to provide an explanation as to why 
the conflict requires no further action to manage the conflict. (Attach a 
separate sheet if required.) 
___________________________________________________________________ 
___________________________________________________________________ 
___________________________________________________________________ 
 
OFFICE USE ONLY: (Committee of the Whole may not be applicable at all 
meetings.) 
 
Mayor/Councillor left the Council meeting in Committee of the Whole at _______pm. 
 
Mayor/Councillor returned to the Council meeting in Committee of the Whole at 
_______ pm. 
 
Mayor/Councillor left the Council meeting at __________ pm. 
 
Mayor/Councillor returned to the Council meeting at ____________ pm. 
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MOTIONS TO CLOSE
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ITEM NO. 1 FILE NO: 21/89514 
 EDRMS NO: PSC2013-02079 

 
MOTION TO CLOSE 
 
REPORT OF: WAYNE WALLIS - GENERAL MANAGER  
GROUP: GENERAL MANAGER'S OFFICE 
 
RECOMMENDATION: 
 
1) That pursuant to section 10A(2) (d)i of the Local Government Act 1993, the 

Committee and Council resolve to close to the public that part of its meetings to 
discuss Confidential Item 1 on the Ordinary agenda namely Proposed sale of 
Land in Raymond Terrace. 

2) That the reasons for closing the meeting to the public to consider this item is 
that the discussion will include information containing:  

• commercial information of a confidential nature that would, if disclosed 
prejudice the commercial position of the person who supplied it.  

3) That the report remain confidential and the minute be released in accordance 
with Council’s resolution.  
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ITEM NO. 2 FILE NO: 21/89523 
 EDRMS NO: PSC2006-2273 

 
MOTION TO CLOSE 
 
REPORT OF: WAYNE WALLIS - GENERAL MANAGER  
GROUP: GENERAL MANAGER'S OFFICE 
 
RECOMMENDATION: 
 
1) That pursuant to section 10A(2) (d)i of the Local Government Act 1993, the 

Committee and Council resolve to close to the public that part of its meetings to 
discuss Confidential Item 2 on the Ordinary agenda namely Proposed Closure 
and Sale of Pathway in Boat Harbour. 

2) That the reasons for closing the meeting to the public to consider this item is 
that the discussion will include information containing:  

• commercial information of a confidential nature that would, if disclosed 
prejudice the commercial position of the person who supplied it.  

3) That the report remain confidential and the minute be released in accordance 
with Council’s resolution.  
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COUNCIL REPORTS
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ITEM NO. 1 FILE NO: 21/56288 
 EDRMS NO: 16-2021-9-1 

 
DEVELOPMENT APPLICATION 16-2021-9-1 FOR ALTERATIONS AND 
ADDITIONS TO AN EXISTING RESIDENTIAL FLAT BUILDING AT 25 SHOAL 
BAY ROAD, SHOAL BAY (SP 10173) 
 
REPORT OF: KATE DRINAN - DEVELOPMENT ASSESSMENT AND 

COMPLIANCE SECTION MANAGER  
GROUP: DEVELOPMENT SERVICES 
 
RECOMMENDATION IS THAT COUNCIL: 
 
1) Support the Clause 4.6 variation request to the building height for the reasons 

outlined within this report. 
2) Approve Development Application 16-2021-9-1 for alterations and additions to 

an existing residential flat building at 25 Shoal Bay Road, Shoal Bay (SP 10173) 
subject to the conditions contained in (ATTACHMENT 3). 

 
 
BACKGROUND 
 
The purpose of this report is to present a Development Application (DA) 16-2021-9-1 
for alterations and additions to an existing residential flat building to Council for 
determination. The proposal includes a height increase of 0.46m from the approved 
level. 
 
The DA has been reported to Council in accordance with Council’s Planning Matters 
to be Reported to Council Policy as the DA includes a request to vary a development 
standard by greater than 10%.  
 
The development standard is Clause 4.3 – Height of Buildings of the Port Stephens 
Local Environmental Plan 2013 (LEP 2013) and the extent of the overall variation is 
30%. However, it should be noted that the proposed works will only increase the 
building height by 0.46m, representing a 4% increase from the approved height. 
 
A summary of the DA and property details is provided below: 
 
Subject land: 25 Shoal Bay Road, Shoal Bay (SP 10173) 

Total area: 2,131m2 
Zoning: R3 – Medium Density Residential 
Submissions: Nil 
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Key issues: Variation to the LEP 2013 maximum building height 
provisions resulting from the proposed height increase of 
0.46m from the approved level 

 
A locality plan is provided at (ATTACHMENT 1). 
 
Proposal 
 
The DA proposes to raise the height of the existing residential flat building (RFB) by 
0.46m to improve its ability to capture existing stormwater overflows. In addition, the 
DA also includes the construction of awnings over the existing balconies of the upper 
levels to improve the usability of those areas.   
 
Site Description and History 
 
The site contains an existing RFB that contains 18 units over 4 levels. The existing 
RFB on the site has a height of 11.24m and was approved prior to 1975. 
 
The site has pedestrian access via Shoal Bay Road to the north and vehicular Lillian 
Street to the south.  
 
The lots to the east and west of the site have been developed with RFBs. To the 
north of the site is Shoal Bay, and to the south is Lillian Street Reserve.  
 
Key Issues 
 
The key issues identified in the DA assessment relates to the proposed height 
increase of 0.46m, which results in a contravention of the standard under Clause 4.3 
– Height of Buildings of LEP 2013. A detailed assessment of the DA is contained 
within the Planners Assessment Report provided at (ATTACHMENT 2).  
 
Building Height 
 
The existing RFB on the site has a height of 11.24m, which is above the 9m LEP 
2013 height limit. The height is proposed to increase to 11.705m under this DA.  
While only increasing the height by 0.46m results in a 30% variation to the 
development standard. The DA will only increase the building height by 0.46m, 
representing a 4% increase from the approved level. 
 
A request to vary the development standard has been submitted by the applicant in 
accordance with Clause 4.6 of the LEP 2013. From a review of this application, the 
following is noted:  
 
 The increase in height is considered minimal in comparison to the existing height 

of the development and from the street the increase in height is likely to be 
negligible (0.46m).  

 The increase in height is in the public interest as it will facilitate efficient capture 
and control of the stormwater on the site.  
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 There is no expected adverse impact to privacy or overshadowing as the proposed 
changes to the roof height will be minimal,  

 The zone objectives and objectives of clause 4.3 are achieved despite the non-
compliance. 

 There are sufficient environmental planning grounds to justify the variation.  
 
The applicant’s Clause 4.6 variation request adequately demonstrates that there are 
sufficient environmental planning grounds to justify the varying the height of buildings 
standard. On this basis the building height variation is supported. A detailed 
assessment against Clause 4.6 is contained within the Planners Assessment Report 
provided at (ATTACHMENT 2).  
 
Conclusion  
 
The DA is considered to be consistent with the aims and objectives of the relevant 
environmental planning instrument applicable to the subject site.  
 
Overall, it is considered that the DA has been suitably designed and will not result in 
privacy or amenity issues.   
 
COMMUNITY STRATEGIC PLAN 
 

Strategic Direction Delivery Program 2018-2021 
Thriving and Safe Place to Live Support the amenity and identity of Port 

Stephens. 
 
FINANCIAL/RESOURCE IMPLICATIONS 
 
The DA could potentially be challenged in the Land and Environment Court. 
Defending Council’s decision could have financial implications.  
 

Source of Funds Yes/No Funding 
($) 

Comment 

Existing budget Yes    
Reserve Funds No   
Developer Contributions 
(S7.11) 

No   

External Grants No   
Other No   

 
LEGAL, POLICY AND RISK IMPLICATIONS 
 
The DA is consistent with the relevant planning instruments, including the 
Environmental Planning and Assessment Act 1979 and the LEP 2013. Minor non-
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compliances with the DCP 2014 are proposed however, are considered acceptable 
as detailed within the Planners Assessment Report provided at (ATTACHMENT 2).  
 

Risk Risk 
Ranking 

Proposed Treatments Within 
Existing 
Resources? 

There is a risk that if 
approved, the 
determination of the DA 
may be challenged by a 
third party in the Land 
and Environment Court.  

Low Accept the recommendation Yes 

There is a risk that if 
approved, the 
determination of the DA 
may be challenged by 
the applicant in the Land 
and Environment Court 

Low Accept the recommendation  Yes 

 
SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
Social and economic impacts 
 
The DA would increase the viability of the site by providing a more efficient 
stormwater system. This will reduce the costs of maintenance and cleaning for the 
owner/s relating to the current stormwater staining, and will also provide short term 
employment for contactors employed for the construction of this DA. The addition of 
the awnings and increased capture of stormwater would also provide residents with a 
more usable balcony in all weather conditions.  
 
Built environment 
 
The DA has been designed to reflect the existing residential context and character by 
designing the renovations of the roof to reflect the existing design of the building, and 
keeping any increase or changes to a minimum. This will ensure the design remains 
in keeping with the residential character of the area, and does not detract or 
adversely impact the existing development or its usability. The proposed variation to 
the maximum height is not expected to have any adverse impacts on the built 
environment and is considered acceptable.  
 
Environmental Impacts 
 
The DA has been lodged primarily to improve the existing stormwater design which 
will provide greater control over water quality and nuisance flows in accordance with 
Council’s requirements. This will ensure that the alterations do not have an adverse 

http://myport/corporateservices/organisationDevelopment/riskManagement/Corporate%20Risk%20Documents/Corporate%20Risk%20Management%20Brochure.pdf
http://myport/corporateservices/organisationDevelopment/riskManagement/Corporate%20Risk%20Documents/Corporate%20Risk%20Management%20Brochure.pdf
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impact on neighbouring sites or surrounding vegetation. Additionally, there is no 
vegetation removal proposed as part of this DA.  
 
CONSULTATION 
 
Consultation with key stakeholders was not required, as the DA did not meet the 
applicable triggers for internal or external referrals. Additionally, no public notification 
was required in line with Council’s Community Participation Plan.  
 
OPTIONS 
 
1) Accept the recommendations. 
2) Amend the recommendations. 
3) Reject the recommendations. 
 
 
ATTACHMENTS 
 
1) Locality Plan. ⇩   
2) Planners Assessment Report. ⇩   
3) Proposed Conditions of Consent. ⇩    
 
COUNCILLORS ROOM 
 
1) Development Plans. 
 
TABLED DOCUMENTS 
 
Nil. 
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ITEM NO. 2 FILE NO: 21/59863 
 EDRMS NO: 16-2019-135-1 

 
DEVELOPMENT APPLICATION 16-2019-135-1 FOR A SINGLE STOREY 
DWELLING ON AN APPROVED FLOOD MOUND AT 1 SWANREACH ROAD, 
HINTON (LOT 51 DP 1250604). 
 
REPORT OF: KATE DRINAN - DEVELOPMENT ASSESSMENT AND 

COMPLIANCE SECTION MANAGER  
GROUP: DEVELOPMENT SERVICES 
 
RECOMMENDATION IS THAT COUNCIL: 
 
1) Refuse development application 16-2019-135-1 for a single dwelling on an 

existing flood mound at 1 Swanreach Road, Hinton (LOT 51 DP 1250604) for 
the reasons contained in (ATTACHMENT 3). 
 

 
BACKGROUND 
 
Development Application (DA) 16-2019-135-1 was reported to Council at its meeting 
on 10 September 2019. At that meeting it was resolved that the DA be deferred for a 
site inspection and to convene the Floodplain Committee to consider amendments to 
the flood controls. The resolution is provided below: 
 
Meeting Minute 218: It was resolved that Council defer development application 16-
2019-135-1 for a single storey dwelling on approved flood mound at 1 Swanreach 
Road, Hinton (LOT: 51 DP: 1250604) for a site inspection, and convene the 
Floodplain Committee (ATTACHMENT 5). 
 
Subsequent to the 10 September 2019, the DCP flooding chapter was amended and 
endorsed by Council in December 2020.  Following the changes to the DCP the 
applicant was requested to address the new controls and Councillors were invited to 
attend a site inspection. 
 
The DA has been reported in accordance with Council’s Planning Matters to be 
Reported to Council Policy as it has been called up by Mayor Ryan Palmer, 
Councillor Sarah Smith and Councillor Glen Dunkley (ATTACHMENT 4). 
 
A summary of the DA and property details is provided below: 
 
Subject land: 1 Swanreach Road, Hinton (Lot 51 DP 1250604) 

Total area: 9.497ha 
Zoning: RU1 – Primary Production 
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Submissions: No submissions were received 
Key issues: The subject land is in a high hazard flood risk category. An 

assessment against the relevant planning provisions found 
that the application cannot be supported as it will result in an 
unacceptable risk to life and is not compatible with the flood 
hazard category applying to the site. 

 
A locality plan is provided at (ATTACHMENT 1). 
 
Proposal  
 
The DA proposes the construction of a single dwelling on an existing flood mound 
located on the site. The DA also seeks approval to raise the height of the flood 
mound level from 5.7m AHD to 6.2m AHD. The dwelling is to be constructed above 
the Flood Planning Level (FPL).  
 
The dwelling will be constructed on a concrete pad on top of a raised flood mound, 
and comprises 4 bedrooms, open plan living, dining and kitchen.  
 
Site Description and History  
 
The site is located within a rural precinct characterised by large rural allotments.  
 
Swanreach Road is located over the eastern part of the site and divides the site into 
two separate portions.  
 
The site contains a machinery shed and an approved flood mound is located on the 
eastern portion of the site.  
 
The approved flood mound has been constructed at a level of 5.7m AHD.  
 
The entire site is mapped as High Hazard Floodway which is characterised by the 
potential for high levels of flood inundation with associated high velocity flood water.  
 
Key issues  
 
The key issue identified during assessment relates to the fact that the DA seeks to 
construct a dwelling on a portion of the site characterised as High Hazard Floodway. 
A detailed assessment of the DA is contained within the Planners Assessment 
Report (ATTACHMENT 2). 
 
Flooding risk 
 
The DA is inconsistent with both the Port Stephens Local Environmental Plan (LEP 
2013) and the Development Control Plan 2014 (DCP 2014) noting the High Hazard 
Floodway categorisation applying to the site.  
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The flood levels applicable to the site are:  
 
 Flood Planning Level (FPL) – 6.2m AHD 
 1% AEP (Current day) – 5.7m AHD 
 Probable Maximum Flood (PMF) – 8.9m AHD 
 
The DA includes the following levels: 
 
 Flood mound level – 6.2m AHD 
 Dwelling Finished Floor Level (FFL) – 6.4m AHD 
 
The entire site is identified within a High Hazard Floodway, as reflected in Council 
flood hazard maps and the current Flood Certificate.  
 
Clause 7.3(3) of LEP 2013 states that development must be compatible with the flood 
hazard of the land and that it must not have a significant, adverse effect on flood 
behaviour. The development is not considered to be compatible with the flood hazard 
category applying to the site resulting in an unnecessary risk to life. 
  
Chapter B.5 of the DCP 2014 provides specific controls for development on flood 
prone land.  DCP 2014 states that dwelling houses on land categorised as High 
Hazard Floodway may be considered where the proposal can address set 
performance based solutions. The solutions include an assessment of the 
development against the risk to life (B5.18), risk to property (B5.19) and the 
compatibility of development with the site specific flood hazard (B5.20). 
 
Chapter B5.18, in considering the risk to life, requires that evacuation access to an 
area free of risk from flooding must be provided. The site and its surrounds are 
significantly flood affected and it is not possible to design an egress from the 
proposed dwelling to flood free areas offsite. A PMF flood refuge has not been 
included in the DA as an alternative to a safe egress in a flood event. As the DA 
cannot provide a suitable egress from the site and a suitable flood refuge has not 
been provided, the DA does not meet the performance based solutions contained in 
Chapter B5.18 of DCP 2014.  
  
Chapter B5.19 requires development to address the risk to property during various 
flood events. The existing flood mound will be raised to above the 1% AEP level and 
the FPL. The design of the DA is therefore compatible with the performance based 
solutions contained in Chapter B5.19 of DCP 2014 and the risk to property has 
therefore been suitably mitigated. The increased height of the existing flood mound 
has also been assessed to not have a cumulative impact on the larger flood plain 
storage. The DA can therefore be supported from a risk to property perspective.  
 
Chapter B5.20 requires the development to be compatible with the flood hazard 
category of the site. The site is located within a High Hazard Floodway with high 
velocity rates. As the site does not have access to flood free areas, the proposed 
dwelling will become isolated during large flood events, which increases the risk to 
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life and potentially places an unreasonable and unnecessary strain upon emergency 
services in a major flooding event.  
 
With consideration of the above, the DA is unable to be supported.  The DA is 
inconsistent with the provisions of both LEP 2013 and DCP 2014 as the proposal 
presents unacceptable risk to life and is not compatible with the flood hazard 
category applying to the site. 
 
Conclusion  
 
Due to the proposed location of the dwelling in a High Hazard Floodway area, the 
proposal is inconsistent with the relevant legislation and policies, including: 
 
 Environmental Planning and Assessment Act 1979 
 Port Stephens LEP 2013 – Clause 7.3 Flood Planning  
 Port Stephens DCP 2014 – Chapter B5 Flooding 
 
Based on a detailed assessment of the DA, and with consideration to the 
inconsistences identified with LEP 2013 and DCP 2014, the DA is recommended for 
refusal for the reasons contained in (ATTACHMENT 3). 
 
COMMUNITY STRATEGIC PLAN 
 

Strategic Direction Delivery Program 2018-2021 
Thriving and Safe Place to Live Support the amenity and identity of Port 

Stephens. 
 
FINANCIAL/RESOURCE IMPLICATIONS 
 
The application could be potentially challenged in the Land and Environment Court. 
Defending Council's determination could have financial implications.  
 

Source of Funds Yes/No Funding 
($) 

Comment 

Existing budget Yes   
Reserve Funds No   
Developer Contributions 
(S7.11) 

No   

External Grants No   
Other No   
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LEGAL, POLICY AND RISK IMPLICATIONS 
 
The DA is inconsistent with the relevant planning instruments including the EP&A 
Act, LEP 2013 and DCP 2014.  
 
Detailed assessments against these requirements are contained within the Planners 
Assessment Report provided at (ATTACHMENT 2).  
 

Risk Risk 
Ranking 

Proposed Treatments Within 
Existing 
Resources? 

If the DA is approved, a 
third party may appeal 
the determination. 

Low Determine the DA in line with 
the recommendations. 

Yes  
 

If the DA is approved, 
there is a risk that 
Council will be held liable 
for damage or 
consequences. 

Medium Determine the DA in line with 
the recommendations. 

Yes 

If the DA is approved, 
people and property may 
be exposed to an 
unacceptable level of 
risk. 

Medium - 
High 

Determine the DA in line with 
the recommendations. 

Yes  

 
SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
Outside of the flood related issues associated with the proposal, it is considered that 
the development will have a positive economic impact on the local area and the 
broader community through the creation of employment and economic activity during 
the construction of the development.  
 
However, the location of the dwelling within a High Hazard Floodway area presents 
an unacceptable and unreasonable risk to life and is therefore recommended for 
refusal for the reasons outlined in (ATTACHMENT 3). 
 
CONSULTATION 
 
Internal 
 
Consultation was undertaken with internal technical staff to facilitate the assessment 
of the DA including:  
 
 Development Engineering 
 Flood Advisory Review Panel 
 

http://myport/corporateservices/organisationDevelopment/riskManagement/Corporate%20Risk%20Documents/Corporate%20Risk%20Management%20Brochure.pdf
http://myport/corporateservices/organisationDevelopment/riskManagement/Corporate%20Risk%20Documents/Corporate%20Risk%20Management%20Brochure.pdf
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The referral comments provided by these officers were considered as part of the 
detailed assessment and are discussed within the Planners Assessment Report 
(ATTACHMENT 2). The DA is supported by all internal referrals, other than 
Development Engineering and Flood Advisory Review Panel for the reasons outlined 
above. 
 
External 
 
No consultation with any external agencies was required to be undertaken during the 
assessment of this DA. 
 
Notification  
 
The application was not notified to adjoining properties and no submissions have 
been received in relation to the proposed development. 
 
OPTIONS 
 
1) Accept the recommendation. 
2) Amend the recommendation. 
3) Reject the recommendation. 
 
ATTACHMENTS 
 
1) Locality Plan. ⇩   
2) Assessment Report. ⇩   
3) Reasons for Refusal. ⇩   
4) Call to Council Form. ⇩   
5) Ordinary Council Minutes - 10 September 2019. ⇩    
 
COUNCILLORS ROOM 
 
1) Development Plans. 
 
TABLED DOCUMENTS 
 
Nil. 
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ITEM NO. 3 FILE NO: 21/64900 
 EDRMS NO: 16-2020-357-1 

 
DEVELOPMENT APPLICATION 16-2020-357-1 FOR A SINGLE STOREY 
DWELLING AT 918 NEWLINE ROAD, EAGLETON (LOT 31 DP 840177) 
 
REPORT OF: KATE DRINAN - DEVELOPMENT ASSESSMENT AND 

COMPLIANCE SECTION MANAGER  
GROUP: DEVELOPMENT SERVICES 
 
RECOMMENDATION IS THAT COUNCIL: 
 
1) Refuse Development Application 16-2020-357-1 for a single storey dwelling at 

918 Newline Road, Eagleton (Lot 31 DP 840177) for the reasons contained in 
(ATTACHMENT 3). 

 
 
BACKGROUND 
 
Development Application (DA) 16-2020-357-1 was reported to Council at its meeting 
on 9 March 2021. At that meeting it was resolved that the DA be deferred for a period 
of 4 weeks to allow for a site inspection.  The resolution is provided below: 
 
Meeting Minute 045: It was resolved that Council defer development application 16-
2020-357-1 for a single storey dwelling at 918 Newline Road, Eagleton (Lot 31 DP 
840177) for a period of 4 weeks (ATTACHMENT 5). 
 
Subsequent to the 9 March 2021 meeting, Councillors were invited to attend a site 
inspection.  
 
The DA has been reported in accordance with Council’s Planning Matters to be 
Reported to Council Policy as it has been called up by Mayor Ryan Palmer, 
Councillor Sarah Smith and Councillor Glen Dunkley (ATTACHMENT 4). 
 
A summary of the DA and property details is provided below: 
 
Subject land: 918 Newline Road, Eagleton (Lot 31 DP 840177) 

Total area: 11.5ha 
Zoning: RU1 – Primary Production 
Submissions: 1 submissions was received objecting to the proposal 
Key issues: Flooding: The subject land is in a high hazard flood risk 

category. An assessment against the relevant planning 
provisions found that the application cannot be supported as 
it will result in an unacceptable risk to risk to life and property, 
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while also being incompatible with the flood hazard category 
applying to the site. 

 
A locality plan is provided at (ATTACHMENT 1). 
 
Proposal 
 
The DA proposes the construction of an elevated single dwelling on an existing stock 
refuge mound in the north western portion of the site, 126m from the Newline Road 
frontage.  
 
The proposed dwelling is to be constructed on piers above the Flood Planning Level 
(FPL). The dwelling comprises 4 bedrooms, open plan living, dining and kitchen. A 
laundry and bathroom is to be located in the understorey, below the dwelling. 
 
Site Description and history 
 
The site has frontage to Newline Road and contains a machinery shed, stables, day 
yards and an approved stock refuge mound.  
 
The existing stock refuge mound has levels varying between 4.04m AHD and 4.18m 
AHD.  
 
A DA for a dwelling and shed was refused by Council staff in 1995. 
 
An approval for operation of a wastewater management system was issued in 2004.  
 
The site has recently been subject to an order from Council’s Development 
Compliance section to ‘cease use of shed as a dwelling’. The DA for the construction 
of a dwelling has been lodged in response to that order.  
 
The entire site is mapped as High Hazard Floodway; characterised by the potential 
for high levels of flood inundation with associated high velocity flood water.  
 
Key Issues 
 
The key issue identified during assessment relates to the fact that the DA presents 
an unacceptable risk to life and property. A detailed assessment of the DA is 
contained within the Planners Assessment Report (ATTACHMENT 2). 
 
Flood risk 
 
The DA is inconsistent with both the Port Stephens Local Environmental Plan (LEP 
2013) and the Development Control Plan 2014 (DCP 2014) noting the High Hazard 
Floodway categorisation applying to the site.  
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The flood levels applicable to the site are:  
 
 Flood Planning Level (FPL) - 6.0m AHD 
 1% AEP (Current day) – 4.7m AHD 
 Probable Maximum Flood (PMF) - 8.9m AHD 
 
The DA includes the following levels: 
 
 Existing stock refuge mound level (no change proposed) – 4.15m AHD 
 Dwelling Finished Floor Level (FFL) - 6.55m AHD 
 
Clause 7.3(3) of LEP 2013 states that development must be compatible with the flood 
hazard of the land and that it must not have a significant, adverse effect on flood 
behaviour. Despite the DA seeking to resolve a historic unlawful use of the land, the 
design of the dwelling and its associated egress are not considered to be compatible 
with the flood hazard category applying to the site resulting in an unnecessary risk to 
life and property. 
  
Chapter B.5 of the DCP 2014 provides controls for development on flood prone land.  
DCP 2014 states that dwelling houses on land categorised as High Hazard Floodway 
may be considered where the proposal can address set performance based 
solutions. The solutions include an assessment of the development against the risk to 
life (B5.18), risk to property (B5.19) and the compatibility of development with the site 
specific flood hazard (B5.20). 
 
Chapter B5.18, in considering the risk to life, requires that evacuation access to an 
area free of risk from flooding must be provided. The site and its surrounds are 
significantly flood affected and it is not possible to design an egress from the 
proposed dwelling to flood free areas offsite. A PMF flood refuge has not been 
included in the DA as an alternative to a safe egress in a flood event. As the DA 
cannot provide a suitable egress from the site and a suitable flood refuge has not 
been provided, the DA does meet the performance based solutions contained in 
Chapter B5.18 of DCP 2014.  
  
Chapter B5.19 requires development to address the risk to property during various 
flood events. The existing stock refuge flood mound is located below the 1% AEP 
level and the FPL. While a significant portion of the proposed dwelling is located on 
piers above the FPL, a laundry/bathroom are located well below the FPL. Further, 
there is no area for car parking or ancillary storage above the FPL. The design of the 
DA is such that the risk to property has not be suitably mitigated. Noting this, the 
proposal is not acceptable having regard to the performance based solutions 
contained in Chapter B5.19 of DCP 2014.  
 
Chapter B5.20 requires the development to be compatible with the flood hazard 
category of the site. The site is located within a High Hazard Floodway with high 
velocity rates. As the site does not have access to flood free areas, the proposed 
dwelling will become isolated during large flood events, which increases the risk to 
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life and potentially places an unreasonable and unnecessary strain upon emergency 
services in a major flooding event.  
 
With consideration of the above, the DA is unable to be supported.  The DA is 
inconsistent with the provisions of both LEP 2013 and DCP 2014 as the proposal 
presents unacceptable risk to life and property. 
 
Conclusion  
 
Due to the sites location in a High Hazard Floodway and the design of the dwelling and 
its associated egress, the proposal is inconsistent with the relevant legislation and 
policies, including: 
 
 Environmental Planning and Assessment Act 1979 (EP&A Act)  
 Port Stephens LEP 2013 – Clause 7.3 Flood Planning  
 Port Stephens DCP 2014 – Chapter B5 Flooding 
 
Based on a detailed assessment of the DA, and with consideration to the 
inconsistences identified with LEP 2013 and DCP 2013, the DA is recommended for 
refusal for the reasons contained in (ATTACHMENT 3). 
 
COMMUNITY STRATEGIC PLAN 
 

Strategic Direction Delivery Program 2018-2021 
Thriving and Safe Place to Live Support the amenity and identity of Port 

Stephens. 
 
FINANCIAL/RESOURCE IMPLICATIONS 
 
The application could potentially be challenged in the Land and Environment Court. 
Defending Council's determination would have financial implications. 
 

Source of Funds Yes/No Funding 
($) 

Comment 

Existing budget Yes   
Reserve Funds No   
Developer Contributions 
(S7.11) 

No   

External Grants No   
Other No   

 
LEGAL, POLICY AND RISK IMPLICATIONS 
 
The DA is inconsistent with the relevant planning instruments including the EP&A 
Act, LEP 2013 and DCP 2014.  
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Detailed assessments against these requirements are contained within the Planners 
Assessment Report provided at (ATTACHMENT 2).  
 

Risk Risk 
Ranking 

Proposed Treatments Within 
Existing 
Resources? 

If the DA is approved, a 
third party may appeal 
the determination. 

Medium Determine the DA in line with 
the recommendations. 

Yes  
 

If the DA is approved, 
there is a risk that 
Council will be held liable 
for damage or 
consequences. 

Medium Determine the DA in line with 
the recommendations. 

Yes 

If the DA is approved, 
people and property may 
be exposed to an 
unacceptable level of 
risk. 

Medium - 
High 

Determine the DA in line with 
the recommendations. 

Yes  

 
SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
Outside of the flood related issues associated with the proposal, it is considered that 
the development will have a positive economic impact on the local area and the 
broader community through the creation of employment and economic activity during 
the construction of the development.  
 
However, the flood classification of the site and the design of the proposal presents an 
unacceptable risk to life and property and is therefore recommended for refusal for the 
reasons outlined in (ATTACHMENT 3). 
 
CONSULTATION 
 
Internal 
 
Consultation was undertaken with internal technical staff to facilitate the assessment 
of the DA including:  
 
 Building and Developer Relations 
 Development Engineering 
 Strategic Planning (Development Contributions) 
 Environmental Health 
 Flood Advisory Review Panel. 
 

http://myport/corporateservices/organisationDevelopment/riskManagement/Corporate%20Risk%20Documents/Corporate%20Risk%20Management%20Brochure.pdf
http://myport/corporateservices/organisationDevelopment/riskManagement/Corporate%20Risk%20Documents/Corporate%20Risk%20Management%20Brochure.pdf
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The referral comments provided by these officers were considered as part of the 
detailed assessment and are discussed within the Planners Assessment Report 
(ATTACHMENT 2). The DA is supported by all internal referrals, other than 
Development Engineering and Flood Advisory Review Panel for the reasons outlined 
above.  
 
External 
 
No consultation with any external agencies was required to be undertaken during the 
assessment of this DA. 
 
Notification  
 
In accordance with the provisions of the Port Stephens Community Participation Plan, 
the DA was exhibited from 31 August 2020 to 14 September 2020. During this period 
1 public submission was received which objects to the DA.  
 
A detailed assessment of the submissions and matters raised were considered as 
part of the Planners Assessment Report contained at (ATTACHMENT 2). 
 
OPTIONS 
 
1) Accept the recommendation. 
2) Amend the recommendation. 
3) Reject the recommendation. 
 
ATTACHMENTS 
 
1) Locality Plan. ⇩   
2) Planners Assessment Report. ⇩   
3) Reasons for Refusal. ⇩   
4) Call to Council Form. ⇩   
5) Ordinary Council Minutes - 9 March 2021. ⇩    
 
COUNCILLORS ROOM 
 
Nil. 
 
TABLED DOCUMENTS 
 
Nil. 
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ITEM NO. 4 FILE NO: 21/64925 
 EDRMS NO: 16-2020-302-1 

 
DEVELOPMENT APPLICATION 16-2020-302-1 FOR A DUAL OCCUPANCY (1 
EXISTING) AND FLOOD MOUND AT 814 HINTON ROAD, OSTERLEY (LOT 29 DP 
871241) 
 
REPORT OF: KATE DRINAN - DEVELOPMENT ASSESSMENT AND 

COMPLIANCE SECTION MANAGER  
GROUP: DEVELOPMENT SERVICES 
 
RECOMMENDATION IS THAT COUNCIL: 
 
1) Refuse Development Application 16-2020-302-1 for a dual occupancy (1 

existing) and flood mound at 814 Hinton Road, Osterley (Lot 29 DP 871241) for 
the reasons contained in (ATTACHMENT 3). 

 
 
BACKGROUND 
 
Development Application (DA) 16-2020-302-1 was reported to Council at its meeting 
on 9 March 2021. At that meeting it was resolved that the DA be deferred for a period 
of 4 weeks to allow for a site inspection.  The resolution is provided below: 
 
Meeting Minute 046: It was resolved that Council defer development application 16-
2020-302-1 for a dual occupancy (1 existing) and flood mound at 814 Hinton Road, 
Osterley (Lot 29 DP 871241) for a period of 4 weeks to allow for a site inspection 
(ATTACHMENT 5). 
 
Subsequent to the 9 March 2021 meeting, Councillors were invited to attend a site 
inspection.  
 
The DA has been reported in accordance with Council’s Planning Matters to be 
Reported to Council Policy as the DA has been called up by Mayor Ryan Palmer, 
Councillor Paul Le Mottee and Councillor Glen Dunkley (ATTACHMENT 4).  
 
A summary of the DA and property details is provided below: 
 
Subject land: 814 Hinton Road, Osterley (Lot 29 DP 871241) 

Total area: 21.22ha 
Zoning: RU1 – Primary Production 
Submissions: No submission have been received 
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Key issues: Flooding: The DA seeks to construct an additional dwelling 
on a portion of the site which is identified as High Hazard 
Floodway.  There are alternate locations on the site which 
are affected by lesser flood categories that would have a 
reduced risk to life and property. 

 
A locality plan is provided at (ATTACHMENT 1). 
 
Proposal  
 
The DA seeks approval for a detached dual occupancy development, which includes 
the construction of an additional single level dwelling and a flood mound (on which 
the dwelling is to be located). A dwelling already exists on the site.  
 
The additional dwelling is to be located to the rear (south west) of the site, in close 
proximity to the Hunter River.  
 
The new dwelling will comprise of 5 bedrooms, a kitchen and open plan living areas.  
 
The flood mound, on which the dwelling is to be located, will be constructed to a 
height of 6.165m AHD, which is between 0.5m and 1.8m above existing ground level. 
The pad level of the mound will be above the 1% AEP (Current day), but not the 
Flood Planning Level (FPL) that will require an additional 1,161m3 of fill. 
 
Site Description and History  
 
The site is a regular shape, with an access handle providing access from Hinton 
Road.  
 
The site contains an existing dwelling located in the north western portion of the site, 
with an ancillary shed located in the south west corner of the site.  
 
The site is flood prone with varying flood risk categories applying to the site. The 
northern most portion of the site (where the existing dwelling is located) is flood free. 
Towards the centre of the site, the flood category increases to High Hazard Flood 
Fringe and High Hazard Flood Storage. The rear of the site, where the proposed 
dwelling is to be located is identified as High Hazard Floodway. 
 
Key issues  
 
The key issue identified during assessment relates to the fact that the DA seeks to 
construct an additional dwelling on a portion of the site characterised as High Hazard 
Floodway. A detailed assessment of the DA is contained within the planners 
assessment report (ATTACHMENT 2). 
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Flooding impacts 
 
The DA is inconsistent with both the Port Stephens Local Environmental Plan (LEP 
2013) and the Development Control Plan 2014 (DCP 2014). The DA seeks to 
construct an additional dwelling on a portion of the site, which is identified as High 
Hazard Floodway.  
 
The current flood levels applicable to the site are:  
 
 Flood Planning Level (FPL) - 6.5m AHD 
 1% AEP (Current day) - 5.0 – 5.6m AHD 
 Probable Maximum Flood (PMF) - 8.9m AHD 
 
The DA includes the following levels: 
 
 Pad level - 6.165m AHD 
 Dwelling Finished Floor Level (FFL) - 6.55m AHD  
 
Clause 7.3(3) of LEP 2013 states that development must be compatible with the flood 
hazard of the land and that it must not have a significant, adverse effect on flood 
behaviour. The DA being located in a High Hazard Floodway is not considered to be 
compatible with the flood hazard category noting the unnecessary risk to life and 
property. There are alternate locations on the site, which are affected by lesser flood 
categories that would have a reduced risk to life and property. In addition, the DA 
does not provide an appropriate flood refuge in a PMF or egress in a major flooding 
event, which increases the risk to life and potentially places an unreasonable and 
unnecessary strain upon emergency services in a major flooding event. 
 
Chapter B.5 of the DCP 2014 provides controls for development on flood prone land. 
DCP 2014 states that residential development (other than a dwelling house) on land 
categorised as High Hazard Floodway is an unsuitable land use. As the DA would 
create a dual occupancy development with the inclusion of an additional dwelling 
within the High Hazard Floodway, the proposal is deemed unsuitable. 
 
Further, Chapter B5.1 of the DCP 2014 states that any proposal must be located on 
the land with the lowest flood risk. Given there are alternative areas of the site 
characterised by a lower flood category, the proposal is deemed unsuitable. 
 
During the assessment of the DA, Council officers requested that the proposal be 
amended to relocate the additional dwelling to a more suitable area of the site, within 
a flood free area or within a lesser flood hazard category. In response, the applicant 
provided a flood report and proposed to raise the flood mound to the PMF level (8.9m 
AHD) and the driveway access to the dwelling to 5.1m AHD (current 5% AEP). It is 
considered that raising the flood mound to 8.9m AHD would require significant 
earthworks and would not address the DCP provisions as described above. Further, 
the proposed driveway level would not achieve the required height for egress as 
stipulated by DCP 2014, which requires access to be located at the current day 1% 
AEP.  
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With consideration to the above, the DA cannot be supported. The DA is deemed to 
be inconsistent with the provisions of both LEP 2013 and DCP 2014.  
 
Suitability of the Site  
 
As described above, the area on which the additional dwelling is to be located is not 
suitable given it is categorised as High Hazard Floodway. There are alternate 
locations on the site, which are affected by lesser flood categories that would have a 
reduced risk to life and property. 
 
Conclusion  
 
Due to the proposed location of the dwelling and flood mound in a High Hazard 
Floodway, the DA is inconsistent with the relevant legislation and policies, including: 
 
 Environmental Planning and Assessment Act 1979 
 Port Stephens LEP 2013 – Clause 7.3 Flood Planning  
 Port Stephens DCP 2014 – Chapter B5 Flooding 
 
Based on a detailed assessment of the DA, and with consideration to the 
inconsistences identified with LEP 2013 and DCP 2013, the DA is recommended for 
refusal. 
 
COMMUNITY STRATEGIC PLAN 
 

Strategic Direction Delivery Program 2018-2021 
Thriving and Safe Place to Live Enhance public safety, health and 

liveability through use of Council's 
regulatory controls and services. 

 
FINANCIAL/RESOURCE IMPLICATIONS 
 
The DA could be potentially challenged in the Land and Environment Court. 
Defending Council's determination could have financial implications.  
 

Source of Funds Yes/No Funding 
($) 

Comment 

Existing budget Yes   
Reserve Funds No   
Developer Contributions 
(S7.11) 

No   

External Grants No   
Other No   
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LEGAL, POLICY AND RISK IMPLICATIONS 
 
The DA is inconsistent with the relevant planning instruments, including the EP&A 
Act, LEP 2013 and DCP 2014.  
 
Detailed assessments against these requirements are contained within the Planners 
Assessment Report provided at (ATTACHMENT 2).  
 

Risk Risk 
Ranking 

Proposed Treatments Within 
Existing 
Resources? 

If the DA is approved, a 
third party may appeal 
the determination. 

Medium Determine the DA in line with 
the recommendations. 

Yes 

If the DA is approved, 
there is a risk that 
Council will be held liable 
for damage or 
consequences.  

Medium Determine the DA in line with 
the recommendations. 

Yes  

If the DA is approved, 
people and property may 
be exposed to an 
unacceptable level of 
risk.  

Medium - 
High 

Determine the DA in line with 
the recommendations. 

Yes  

 
SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
Outside of the flood related issues associated with the DA, it is considered that the 
DA will have a positive economic impact on the local area and the broader 
community through the creation of employment and economic activity during the 
construction phase.  
 
However, the location of the additional dwelling within a High Hazard Floodway 
presents an unacceptable and unreasonable risk to life and property and is therefore 
recommended for refusal for the reasons outlined in (ATTACHMENT 3). 
 
CONSULTATION 
 
Internal 
 
Consultation was undertaken with internal technical staff to facilitate the assessment 
of the DA including:  
 
 Building and Developer Relations 
 Development Engineering 
 Strategic Planning (Development Contributions) 

http://myport/corporateservices/organisationDevelopment/riskManagement/Corporate%20Risk%20Documents/Corporate%20Risk%20Management%20Brochure.pdf
http://myport/corporateservices/organisationDevelopment/riskManagement/Corporate%20Risk%20Documents/Corporate%20Risk%20Management%20Brochure.pdf


ORDINARY COUNCIL - 13 APRIL 2021 

PORT STEPHENS COUNCIL 130 

 Environmental Health 
 Flood Advisory Review Panel. 
 
The referral comments provided by these officers were considered as part of the 
detailed assessment and are discussed within the Planners Assessment Report 
(ATTACHMENT 2). The DA is supported by all internal referrals, other than 
Development Engineering and Flood Advisory Review Panel as per the assessment 
of the flooding impact subject to the site.  
 
External 
 
The DA was referred to the Department of Planning, Industry and Environment - 
Biodiversity Conservation Division (BCD) given the additional dwelling is to be 
located in close proximity to the Hunter River. No final comments have been received 
by BCD. 
 
Notification  
 
In accordance with the Port Stephens Community Participation Plan, the DA was 
notified for 14 days from 10 June to 24 June 2020. No public submissions were 
received. 
 
OPTIONS 
 
1) Accept the recommendation. 
2) Amend the recommendation. 
3) Reject the recommendation. 
 
ATTACHMENTS 
 
1) Locality Plan. ⇩   
2) Planners Assessment Report. ⇩   
3) Reasons for Refusal. ⇩   
4) Call to Council form. ⇩   
5) Ordinary Council Minutes - 9 March 2021. ⇩    
 
COUNCILLORS ROOM 
 
Nil. 
 
TABLED DOCUMENTS 
 
Nil. 
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