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MINUTES – 9 MARCH 2021 
 

 
 
Minutes of Ordinary meeting of the Port Stephens Council held in the Council 
Chambers, Raymond Terrace on – 9 March 2021, commencing at 5.51pm. 
 
 
PRESENT: Mayor R Palmer, Councillors J Abbott, G Arnott, C 

Doohan, K Jordan, P Le Mottee, S Smith, S 
Tucker, General Manager, Acting Corporate 
Services Group Manager, Facilities and Services 
Group Manager, Acting Development Services 
Group Manager and Governance Section 
Manager. 

 
 
042 Councillor Ken Jordan 

Councillor Jaimie Abbott 
 
It was resolved that the apology from Cr Glen Dunkley be received and 
noted, and that leave of absence be granted to Cr John Nell from 9 March 
to 5 April 2021. 

 
043 Councillor Jaimie Abbott 

Councillor Sarah Smith 
 
It was resolved that the Minutes of the Ordinary Meeting of Port Stephens 
Council held on 23 February 2021 be confirmed. 
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 Cr Le Mottee declared a pecuniary conflict of interest in Item 1. The 
nature of the interest is the Le Mottee Group assisted with the 
preparation of the application. 
 
Mayor Palmer declared a pecuniary conflict of interest in Item 3.  The 
nature of the interest is Mayor Palmer’s brother in-law is a neighbouring 
property owner. 
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MOTIONS TO CLOSE
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ITEM NO. 1 FILE NO: 21/45201 
 EDRMS NO: PSC2006-6753 

 
MOTION TO CLOSE 
 
REPORT OF: WAYNE WALLIS - GENERAL MANAGER  
GROUP: GENERAL MANAGER'S OFFICE 
 
RECOMMENDATION: 
 
1) That pursuant to section 10A(2) (c) of the Local Government Act 1993, the 

Committee and Council resolve to close to the public that part of its meetings to 
discuss Confidential Item 1 on the Ordinary agenda namely Proposed sale of 
land - 77 Dawson Street, Raymond Terrace (Part). 

2) That the reasons for closing the meeting to the public to consider this item is 
that the discussion will include information containing:  

• information that would, if disclosed, confer a commercial advantage on a 
person with whom the Council is conducting (or proposes to conduct) 
business.  

3) That the report remain confidential and the minute be released in accordance 
with Council’s resolution.  

 
 
ORDINARY COUNCIL MEETING - 9 MARCH 2021 
MOTION 

044 Councillor Paul Le Mottee 
Councillor Chris Doohan 
 
It was resolved that Council: 
 
1) That pursuant to section 10A(2) (c) of the Local Government Act 1993, 

the Committee and Council resolve to close to the public that part of its 
meetings to discuss Confidential Item  on the Ordinary agenda namely 
Proposed sale of land - 77 Dawson Street, Raymond Terrace 
(Part). 

2) That the reasons for closing the meeting to the public to consider this 
item is that the discussion will include information containing:  

• information that would, if disclosed, confer a commercial advantage on 
a person with whom the Council is conducting (or proposes to 
conduct) business.  

3) That the report remain confidential and the minute be released in 
accordance with Council’s resolution.  

 
The motion was carried. 
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ORDINARY COUNCIL MEETING - 9 MARCH 2021 
MOTION 

 Councillor Giacomo Arnott 
Mayor Ryan Palmer 
 
That Council dissents from the ruling made by Mayor Palmer in Public 
Access relating to 4.3 of the Code of Meeting Practice, which makes 
clear, that an application for public access must be on the approved form 
and submitted by 12 noon the day before the Council meeting, and that 
this did not occur and Mayor Palmer ruled that he was okay with that. 

 
The motion was lost. 
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Councillor Paul Le Mottee left the meeting at 5:53pm prior to Item 1. 
 
ITEM NO. 1 FILE NO: 20/266215 
 EDRMS NO: 16-2020-357-1 

 
DEVELOPMENT APPLICATION 16-2020-357-1 FOR A SINGLE STOREY 
DWELLING AT 918 NEWLINE ROAD, EAGLETON (LOT 31 DP 840177) 
 
REPORT OF: KATE DRINAN - DEVELOPMENT ASSESSMENT AND 

COMPLIANCE SECTION MANAGER  
GROUP: DEVELOPMENT SERVICES 
 
RECOMMENDATION IS THAT COUNCIL: 
 
1) Refuse Development Application 16-2020-357-1 for a single storey dwelling at 

918 Newline Road, Eagleton (Lot 31 DP 840177) for the reasons contained in 
(ATTACHMENT 3). 

 
 
ORDINARY COUNCIL MEETING - 9 MARCH 2021 
MOTION 

045 Councillor Chris Doohan 
Councillor Jaimie Abbott 
 
It was resolved that Council defer development application 16-2020-357-1 
for a single storey dwelling at 918 Newline Road, Eagleton (Lot 31 DP 
840177) for a period of 4 weeks. 
 

 
In accordance with Section 375 (A) of the Local Government Act 1993, a division is 
required for this item. 
 
Those for the Motion: Mayor Ryan Palmer, Crs Jaimie Abbott, Giacomo Arnott, Chris 
Doohan, Ken Jordan, Sarah Smith and Steve Tucker. 
 
Those against the Motion: Nil. 
 
The motion was carried. 
 
BACKGROUND 
 
The purpose of this report is to present a development application (DA) 16-2020-357-
1 for a single dwelling at 918 Newline Road, Eagleton (Lot 31 DP 840177) to Council 
for determination.  
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The DA has been reported in accordance with Council’s Planning Matters to be 
Reported to Council Policy as it has been called up by Mayor Ryan Palmer, 
Councillor Sarah Smith and Councillor Glen Dunkley (ATTACHMENT 4). 
 
A locality plan is provided at (ATTACHMENT 1). 
 
Proposal 
 
The DA proposes the construction of an elevated single dwelling on an existing stock 
refuge mound in the north western portion of the site, 126m from the Newline Road 
frontage.  
 
The proposed dwelling is to be constructed on piers above the Flood Planning Level 
(FPL). The dwelling comprises 4 bedrooms, open plan living, dining and kitchen. A 
laundry and bathroom is to be located in the understorey, below the dwelling. 
 
Site Description and history 
 
The site is located within the RU1 Primary Production zone with a frontage to 
Newline Road. 
 
The site has a total area of 11.5ha and includes a machinery shed, stables, day 
yards and an approved stock refuge mound.  
 
The stock refuge mound has levels varying between 4.04m AHD and 4.18m AHD.  
 
A DA for a dwelling and shed was refused by Council staff in 1995. 
 
An approval for operation of a wastewater management system was issued in 2004.  
 
The site has recently been subject to an order from Council’s Development 
Compliance section to ‘cease use of shed as a dwelling’. The DA for the construction 
of a dwelling has been lodged in response to that order.  
 
The entire site is flood prone and is categorised as High Hazard Floodway.  
 
Key Issues 
 
The key issue identified during assessment relates to the fact that the DA presents 
an unacceptable risk to life and property. A detailed assessment of the DA is 
contained within the Planners Assessment Report (ATTACHMENT 2). 
 
Flood risk 
 
The DA is inconsistent with both the Port Stephens Local Environmental Plan (LEP 
2013) and the Development Control Plan 2014 (DCP 2014) noting the High Hazard 
Floodway categorisation applying to the site.  
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The flood levels applicable to the site are:  
 
• Flood Planning Level (FPL) - 6.0m AHD 
• 1% AEP (Current day) – 4.7m AHD 
• Probable Maximum Flood (PMF) - 8.9m AHD 
 
The DA includes the following levels: 
 
• Existing stock refuge mound level (no change proposed) – 4.15m AHD 
• Dwelling Finished Floor Level (FFL) - 6.55m AHD 
 
Clause 7.3(3) of LEP 2013 states that development must be compatible with the flood 
hazard of the land and that it must not have a significant, adverse effect on flood 
behaviour. Despite the DA seeking to resolve a historic unlawful use of the land, the 
design of the dwelling and its associated egress are not considered to be compatible 
with the flood hazard category applying to the site resulting in an unnecessary risk to 
life and property. 
  
Chapter B.5 of the DCP 2014 provides controls for development on flood prone land.  
DCP 2014 states that dwelling houses on land categorised as High Hazard Floodway 
may be considered where the proposal can address set performance based 
solutions. The solutions include an assessment of the development against the risk to 
life (B5.18), risk to property (B5.19) and the compatibility of development with the site 
specific flood hazard (B5.20). 
 
Chapter B5.18, in considering the risk to life, requires that evacuation access to an 
area free of risk from flooding must be provided. The site and its surrounds are 
significantly flood affected and it is not possible to design an egress from the 
proposed dwelling to flood free areas offsite. A PMF flood refuge has not been 
included in the DA as an alternative to a safe egress in a flood event. As the DA 
cannot provide a suitable egress from the site and a suitable flood refuge has not 
been provided, the DA does meet the performance based solutions contained in 
Chapter B5.18 of DCP 2014.  
  
Chapter B5.19 requires development to address the risk to property during various 
flood events. The existing stock refuge flood mound is located below the 1% AEP 
level and the FPL. While a significant portion of the proposed dwelling is located on 
piers above the FPL, a laundry/bathroom are located well below the FPL. Further, 
there is no area for car parking or ancillary storage above the FPL. The design of the 
DA is such that the risk to property has not be suitably mitigated. Noting this, the 
proposal is not acceptable having regard to the performance based solutions 
contained in Chapter B5.19 of DCP 2014.  
 
Chapter B5.20 requires the development to be compatible with the flood hazard 
category of the site. The site is located within a High Hazard Floodway with high 
velocity rates. As the site does not have access to flood free areas, the proposed 
dwelling will become isolated during large flood events, which increases the risk to 
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life and potentially places an unreasonable and unnecessary strain upon emergency 
services in a major flooding event.  
 
With consideration of the above, the DA is unable to be supported.  The DA is 
inconsistent with the provisions of both LEP 2013 and DCP 2014 as the proposal 
presents unacceptable risk to life and property. 
 
Conclusion  
 
Due to the sites location in a High Hazard Floodway and the design of the dwelling and 
its associated egress, the proposal is inconsistent with the relevant legislation and 
policies, including: 
 
• Environmental Planning and Assessment Act 1979 (EP&A Act)  
• Port Stephens LEP 2013 – Clause 7.3 Flood Planning  
• Port Stephens DCP 2014 – Chapter B5 Flooding 
 
Based on a detailed assessment of the DA, and with consideration to the 
inconsistences identified with LEP 2013 and DCP 2013, the DA is recommended for 
refusal for the reasons contained in (ATTACHMENT 3). 
 
COMMUNITY STRATEGIC PLAN 
 

Strategic Direction Delivery Program 2018-2021 
Thriving and Safe Place to Live Support the amenity and identity of Port 

Stephens. 
 
FINANCIAL/RESOURCE IMPLICATIONS 
 
The application could potentially be challenged in the Land and Environment Court. 
Defending Council's determination would have financial implications. 
 

Source of Funds Yes/No Funding 
($) 

Comment 

Existing budget Yes   
Reserve Funds N/A   
Developer Contributions 
(S7.11) 

N/A   

External Grants N/A   
Other N/A   

 
LEGAL, POLICY AND RISK IMPLICATIONS 
 
The DA is inconsistent with the relevant planning instruments including the EP&A 
Act, LEP 2013 and DCP 2014.  
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Detailed assessments against these requirements are contained within the Planners 
Assessment Report provided at (ATTACHMENT 2).  
 

Risk Risk 
Ranking 

Proposed Treatments Within 
Existing 
Resources? 

If the DA is approved, a 
third party may appeal 
the determination. 

Medium Determine the DA in line with 
the recommendations. 

Yes  
 

If the DA is approved, 
there is a risk that 
Council will be held liable 
for damage or 
consequences. 

Medium Determine the DA in line with 
the recommendations. 

Yes 

If the DA is approved, 
people and property may 
be exposed to an 
unacceptable level of 
risk. 

Medium - 
High 

Determine the DA in line with 
the recommendations. 

Yes  

 
SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
Outside of the flood related issues associated with the proposal, it is considered that 
the development will have a positive economic impact on the local area and the 
broader community through the creation of employment and economic activity during 
the construction of the development.  
 
However, the flood classification of the site and the design of the proposal presents an 
unacceptable risk to life and property and is therefore recommended for refusal for the 
reasons outlined in (ATTACHMENT 3). 
 
CONSULTATION 
 
Internal 
 
Consultation was undertaken with internal technical staff to facilitate the assessment 
of the DA including:  
 
• Building and Developer Relations 
• Development Engineering 
• Strategic Planning (Development Contributions) 
• Environmental Health 
• Flood Advisory Review Panel. 
 

http://myport/corporateservices/organisationDevelopment/riskManagement/Corporate%20Risk%20Documents/Corporate%20Risk%20Management%20Brochure.pdf
http://myport/corporateservices/organisationDevelopment/riskManagement/Corporate%20Risk%20Documents/Corporate%20Risk%20Management%20Brochure.pdf
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The referral comments provided by these officers were considered as part of the 
detailed assessment and are discussed within the Planners Assessment Report 
(ATTACHMENT 2). The DA is supported by all internal referrals, other than 
Development Engineering and Flood Advisory Review Panel for the reasons outlined 
above.  
 
External 
 
No consultation with any external agencies was required to be undertaken during the 
assessment of this DA. 
  
Notification  
 
In accordance with the provisions of the Port Stephens Community Participation Plan, 
the DA was exhibited from 31 August 2020 to 14 September 2020. During this period 
1 public submission was received which objects to the DA.  
 
A detailed assessment of the submissions and matters raised were considered as 
part of the Planners Assessment Report contained at (ATTACHMENT 2). 
 
OPTIONS 
 
1) Accept the recommendation. 
2) Amend the recommendation. 
3) Reject the recommendation. 
 
ATTACHMENTS 
 
1) Locality Plan.   
2) Planners Assessment Report.   
3) Reasons for Refusal.   
4) Call to Council Form.    
 
COUNCILLORS ROOM 
 
1) Development Plans. 
2) Unredacted submission. 
 
TABLED DOCUMENTS 
 
Nil. 
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PORT STEPHENS COUNCIL 17 
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PORT STEPHENS COUNCIL 19 

 
  



MINUTES ORDINARY COUNCIL - 9 MARCH 2021 
ITEM 1 - ATTACHMENT 2 PLANNERS ASSESSMENT REPORT. 

PORT STEPHENS COUNCIL 20 
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PORT STEPHENS COUNCIL 22 
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Councillor Paul Le Mottee returned to the meeting at 5:59pm prior to Item 2. 
 
ITEM NO. 2 FILE NO: 21/20001 
 EDRMS NO: 16-2020-302-1 

 
DEVELOPMENT APPLICATION 16-2020-302-1 FOR A DUAL OCCUPANCY (1 
EXISTING) AND FLOOD MOUND AT 814 HINTON ROAD, OSTERLEY (LOT 29 DP 
871241) 
 
REPORT OF: KATE DRINAN - DEVELOPMENT ASSESSMENT AND 

COMPLIANCE SECTION MANAGER  
GROUP: DEVELOPMENT SERVICES 
 
RECOMMENDATION IS THAT COUNCIL: 
 
1) Refuse Development Application 16-2020-302-1 for a dual occupancy (1 

existing) and flood mound at 814 Hinton Road, Osterley (Lot 29 DP 871241) for 
the reasons contained in (ATTACHMENT 3). 

 
 
 
ORDINARY COUNCIL MEETING - 9 MARCH 2021 
MOTION 

046 Councillor Chris Doohan 
Councillor Jaimie Abbott 
 
It was resolved that Council defer development application 16-2020-302-1 
for a dual occupancy (1 existing) and flood mound at 814 Hinton Road, 
Osterley (Lot 29 DP 871241) for a period of 4 weeks to allow for a site 
inspection. 
 

 
In accordance with Section 375 (A) of the Local Government Act 1993, a division is 
required for this item. 
 
Those for the Motion: Mayor Ryan Palmer, Crs Jaimie Abbott, Giacomo Arnott, Chris 
Doohan, Ken Jordan, Paul Le Mottee, Sarah Smith and Steve Tucker. 
 
Those against the Motion: Nil. 
 
The motion was carried. 
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BACKGROUND 
 
The purpose of this report is to present a Development Application (DA) 16-2020-
302-1 for a dual occupancy (1 existing) and flood mound at 814 Hinton Road, 
Osterley (Lot 29 DP 871241) to Council for determination. 
 
The DA has been reported in accordance with Council’s Planning Matters to be 
Reported to Council Policy as the DA has been called up by Mayor Ryan Palmer, 
Councillor Paul Le Mottee and Councillor Glen Dunkley (ATTACHMENT 4).  
 
Proposal  
 
The DA seeks approval for a detached dual occupancy development, which includes 
the construction of an additional single level dwelling and a flood mound (on which 
the dwelling is to be located). A dwelling already exists on the site.  
 
The additional dwelling is to be located to the rear (south west) of the site, in close 
proximity to the Hunter River.  
 
The additional dwelling is to comprise of 5 bedrooms, a kitchen and open plan living 
areas.  
 
The flood mound, on which the dwelling is to be located, will be constructed to a 
height of 6.165m AHD, which is 0.5m to 1.8m above existing ground level. The pad 
level of the mound will be above the 1% AEP (Current day) but not the Flood 
Planning Level (FPL) and will require 1,161m3 of fill. 
 
Site Description and History  
 
The site is a regular shape, with an access handle providing access from Hinton 
Road. The site contains an existing dwelling located in the north western portion of 
the site, with an ancillary shed located in the south west corner of the site.  
 
The site is flood prone with varying flood risk categories applying to the site. The 
northern most portion of the site (where the existing dwelling is located) is flood free. 
Towards the centre of the site, the flood category increases to High Hazard Flood 
Fringe and High Hazard Flood Storage. The rear of the site, where the proposed 
dwelling is to be located is identified as High Hazard Floodway. 
 
Key issues  
 
The key issue identified during assessment relates to the fact that the DA seeks to 
construct an additional dwelling on a portion of the site characterised as High Hazard 
Floodway. A detailed assessment of the DA is contained within the planners 
assessment report (ATTACHMENT 2). 
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Flooding impacts 
 
The DA is inconsistent with both the Port Stephens Local Environmental Plan (LEP 
2013) and the Development Control Plan 2014 (DCP 2014). The DA seeks to 
construct an additional dwelling on a portion of the site, which is identified as High 
Hazard Floodway.  
 
The current flood levels applicable to the site are:  
 
• Flood Planning Level (FPL) - 6.5m AHD 
• 1% AEP (Current day) - 5.0 – 5.6m AHD 
• Probable Maximum Flood (PMF) - 8.9m AHD 
 
The DA includes the following levels: 
 
• Pad level - 6.165m AHD 
• Dwelling Finished Floor Level (FFL) - 6.55m AHD  
 
Clause 7.3(3) of LEP 2013 states that development must be compatible with the flood 
hazard of the land and that it must not have a significant, adverse effect on flood 
behaviour. The DA being located in a High Hazard Floodway is not considered to be 
compatible with the flood hazard category noting the unnecessary risk to life and 
property. There are alternate locations on the site, which are affected by lesser flood 
categories that would have a reduced risk to life and property. In addition, the DA 
does not provide an appropriate flood refuge in a PMF or egress in a major flooding 
event, which increases the risk to life and potentially places an unreasonable and 
unnecessary strain upon emergency services in a major flooding event. 
 
Chapter B.5 of the DCP 2014 provides controls for development on flood prone land. 
DCP 2014 states that residential development (other than a dwelling house) on land 
categorised as High Hazard Floodway is an unsuitable land use. As the DA would 
create a dual occupancy development with the inclusion of an additional dwelling 
within the High Hazard Floodway, the proposal is deemed unsuitable. 
 
Further, Chapter B5.1 of the DCP 2014 states that any proposal must be located on 
the land with the lowest flood risk. Given there are alternative areas of the site 
characterised by a lower flood category, the proposal is deemed unsuitable. 
 
During the assessment of the DA, Council officers requested that the proposal be 
amended to relocate the additional dwelling to a more suitable area of the site, within 
a flood free area or within a lesser flood hazard category. In response, the applicant 
provided a flood report and proposed to raise the flood mound to the PMF level (8.9m 
AHD) and the driveway access to the dwelling to 5.1m AHD (current 5% AEP). It is 
considered that raising the flood mound to 8.9m AHD would require significant 
earthworks and would not address the DCP provisions as described above. Further, 
the proposed driveway level would not achieve the required height for egress as 
stipulated by DCP 2014, which requires access to be located at the current day 1% 
AEP.  
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With consideration to the above, the DA cannot be supported. The DA is deemed to 
be inconsistent with the provisions of both LEP 2013 and DCP 2014.  
 
Suitability of the Site  
 
As described above, the area on which the additional dwelling is to be located is not 
suitable given it is categorised as High Hazard Floodway. There are alternate 
locations on the site, which are affected by lesser flood categories that would have a 
reduced risk to life and property. 
 
Conclusion  
 
Due to the proposed location of the dwelling and flood mound in a High Hazard 
Floodway, the DA is inconsistent with the relevant legislation and policies, including: 
 
• Environmental Planning and Assessment Act 1979 
• Port Stephens LEP 2013 – Clause 7.3 Flood Planning  
• Port Stephens DCP 2014 – Chapter B5 Flooding 
 
Based on a detailed assessment of the DA, and with consideration to the 
inconsistences identified with LEP 2013 and DCP 2013, the DA is recommended for 
refusal. 
 
COMMUNITY STRATEGIC PLAN 
 

Strategic Direction Delivery Program 2018-2021 
Thriving and Safe Place to Live Enhance public safety, health and 

liveability through use of Council's 
regulatory controls and services. 

 
FINANCIAL/RESOURCE IMPLICATIONS 
 
The DA could be potentially challenged in the Land and Environment Court. 
Defending Council's determination could have financial implications.  
 

Source of Funds Yes/No Funding 
($) 

Comment 

Existing budget Yes   
Reserve Funds No   
Developer Contributions 
(S7.11) 

No   

External Grants No   
Other No   
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LEGAL, POLICY AND RISK IMPLICATIONS 
 
The DA is inconsistent with the relevant planning instruments, including the EP&A 
Act, LEP 2013 and DCP 2014.  
 
Detailed assessments against these requirements are contained within the Planners 
Assessment Report provided at (ATTACHMENT 2).  
 

Risk Risk 
Ranking 

Proposed Treatments Within 
Existing 
Resources? 

If the DA is approved, a 
third party may appeal 
the determination. 

Medium Determine the DA in line with 
the recommendations. 

Yes 

If the DA is approved, 
there is a risk that 
Council will be held liable 
for damage or 
consequences.  

Medium Determine the DA in line with 
the recommendations. 

Yes  

If the DA is approved, 
people and property may 
be exposed to an 
unacceptable level of 
risk.  

Medium - 
High 

Determine the DA in line with 
the recommendations. 

Yes  

 
SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
Outside of the flood related issues associated with the DA, it is considered that the 
DA will have a positive economic impact on the local area and the broader 
community through the creation of employment and economic activity during the 
construction phase.  
 
However, the location of the additional dwelling within a High Hazard Floodway 
presents an unacceptable and unreasonable risk to life and property and is therefore 
recommended for refusal for the reasons outlined in (ATTACHMENT 3). 
 
CONSULTATION 
 
Internal 
 
Consultation was undertaken with internal technical staff to facilitate the assessment 
of the DA including:  
 
• Building and Developer Relations 
• Development Engineering 

http://myport/corporateservices/organisationDevelopment/riskManagement/Corporate%20Risk%20Documents/Corporate%20Risk%20Management%20Brochure.pdf
http://myport/corporateservices/organisationDevelopment/riskManagement/Corporate%20Risk%20Documents/Corporate%20Risk%20Management%20Brochure.pdf
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• Strategic Planning (Development Contributions) 
• Environmental Health 
• Flood Advisory Review Panel. 
 
The referral comments provided by these officers were considered as part of the 
detailed assessment and are discussed within the Planners Assessment Report 
(ATTACHMENT 2). The DA is supported by all internal referrals, other than 
Development Engineering and Flood Advisory Review Panel as per the assessment 
of the flooding impact subject to the site.  
 
External 
 
The DA was referred to the Department of Planning, Industry and Environment - 
Biodiversity Conservation Division (BCD) given the additional dwelling is to be 
located in close proximity to the Hunter River. No final comments have been received 
by BCD. 
 
Notification  
 
In accordance with the Port Stephens Community Participation Plan, the DA was 
notified for 14 days from 10 June to 24 June 2020. No public submissions were 
received. 
 
OPTIONS 
 
1) Accept the recommendation. 
2) Amend the recommendation. 
3) Reject the recommendation. 
 
ATTACHMENTS 
 
1) Locality Plan.   
2) Planners Assessment Report.   
3) Reasons for Refusal.   
4) Call to Council form.    
 
COUNCILLORS ROOM 
 
1) Development Plans. 
 
TABLED DOCUMENTS 
 
Nil. 
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Mayor Ryan Palmer vacated the Chair at 6:03pm prior to Item 3. The Deputy Mayor, 
Cr Paul Le Mottee chaired the meeting. 
 
ITEM NO. 3 FILE NO: 21/19711 
 EDRMS NO: 16-2020-477-1 

 
DEVELOPMENT APPLICATION 16-2020-477-1 FOR 2 SEMI-DETACHED 
DWELLINGS & A 1 INTO 2 LOT TORRENS TITLE SUBDIVISION AT 6 BEENONG 
CLOSE, NELSON BAY (LOT 196 DP 9165) 
 
REPORT OF: KATE DRINAN - DEVELOPMENT ASSESSMENT AND 

COMPLIANCE SECTION MANAGER  
GROUP: DEVELOPMENT SERVICES 
 
RECOMMENDATION IS THAT COUNCIL: 
 
1) Approve Development Application 16-2020-477-1 for 2 semi-detached dwellings 

and a 1 into 2 lot Torrens title subdivision at 6 Beenong Close, Nelson Bay (Lot 
196 DP 9165) subject to the conditions contained in (ATTACHMENT 3). 
 

 

ORDINARY COUNCIL MEETING - 9 MARCH 2021 
MOTION 

047 Councillor Jaimie Abbott 
Councillor Giacomo Arnott 
 
It was resolved that Council defer development application 16-2020-477-1 
for 2 semi-detached dwellings and a 1 into 2 lot Torrens title subdivision at 
6 Beenong Close, Nelson Bay (Lot 196 DP 9165) for inspection. 
 

 
In accordance with Section 375 (A) of the Local Government Act 1993, a division is 
required for this item. 
 
Those for the Motion: Crs Jaimie Abbott, Giacomo Arnott, Chris Doohan, Paul Le 
Mottee, Sarah Smith and Steve Tucker. 
 
Those against the Motion: Cr Ken Jordan. 
 
The motion was carried. 
 
BACKGROUND 
 
The purpose of this report is to present a Development Application (DA) 16-2020-
477-1 for 2 semi-detached dwellings and a 1 into 2 lot Torrens title subdivision at 6 
Beenong Close, Nelson Bay (Lot 196 DP 9165) to Council for determination. 
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The DA has been reported in accordance with Council’s Planning Matters to be 
Reported to Council Policy, as the DA has been called up by Councillor Sarah Smith, 
Councillor Jaimie Abbott and Councillor Chris Doohan (ATTACHMENT 4).  
 
The site is zoned R2 Low Density Residential and is currently vacant. A locality plan 
is provided at (ATTACHMENT 1). 
 
Proposal  
 
The DA proposes 2 x 2 storey semi-detached dwellings, sharing a party wall and a 
Torrens title subdivision (1 into 2 lots).  
 
Each dwelling will comprise of living areas on the ground level and 4 bedrooms on 
the upper level. Patios have been provided to the rear of the building. 
 
The DA seeks to create 2 new allotments (Lot 1961 and 1962) with the following lot 
areas:  
 

Proposed Lot No. Proposed Lot Area 
Lot 1961 327m2 
Lot 1962 314m2 

 
The DA comprises a stepped design that conforms to the narrowing of the site 
towards the rear boundary. The proposed dwellings have been offset from the 
northern boundary to provide sufficient setback from Council drainage infrastructure.  
 
Site Description and History 
 
The site is located within R2 Low Density Residential zone.  
 
The site has an area of 641m2 and is currently vacant. The site is irregular in shape 
and reduces in width from 20m at the frontage to 6m at the rear boundary.  
 
The site slopes from the Beenong Close frontage toward the west. Council owned 
stormwater infrastructure runs along the northern boundary of the site. The 
infrastructure is not currently protected by a drainage easement.  
 
The site is located at the end of the Beenong Close cul-de-sac. The road reserve 
between the site and Beenong Close road is relatively wide, measuring 12m in width. 
  
The site is surrounded by established low density residential development.  
 
Key Issues  
 
The key issue identified throughout the assessment of the DA relates to the potential 
impacts on the amenity of adjoining residential land. A detailed assessment of the 
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development is contained in the Planners assessment report provided at 
(ATTACHMENT 2).  
 
Amenity Impacts  
 
During the initial notification of the DA, public submissions were received raising 
concerns including adverse impacts on the amenity of the area, solar access 
impacts, privacy impacts and a general concern that the DA was an overdevelopment 
of the site.  
 
In response to the issues raised, an amended design was prepared by the applicant. 
The amended design included the following:  
 
• Increased side setbacks along the southern boundary 

• Reduction in the overall height of the development 

• Plantings added along the southern boundary and to the rear of both proposed 
dwellings 

• Inclusion of privacy screens 
• Replacement of large windows with highlight windows along the side boundaries to 

protect the privacy of neighbouring properties.  
 

The amended design is considered on merit to be acceptable despite some setback 
non-compliances with the DCP as discussed below. 
 
Setbacks 
 
Part D6 Nelson Bay West of the DCP requires subjective front and side setbacks to 
ensure development ‘provides continuity and consistency to the public domain’.  
 
As shown in the table below, the DA does not comply with the side and front setback 
requirements.  
Table 1: DCP D6 setbacks and the proposed setbacks  

Required  Proposed Dwelling 1 (south) Proposed Dwelling 2 (north) 
Front minimum 
setback - 6m 

Garage - 4.5m  
Upper storey - 3.2m  

Garage - 3.5m  
Upper storey - 2.3m 

Minimum side 
setback - 2m  

Ground floor - 0.5m to 1.7m  
Upper storey - 2m  

Ground floor - 1.6m  
Upper floor - 1.6m  

 
The non-compliance with the front setback will not result in a visual impact to the 
public domain due to the road reserve which measures 12m from the road to the site 
boundary. Further, the design of the dwellings, with the inclusion of upper level 
balconies, provides a high level of articulation, which will not appear visually 
dominant in the streetscape. 
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The non-compliances with the side setback control results from the irregular shape of 
the site, coupled with the Council stormwater infrastructure located along the 
northern boundary.  
 
At its closest point, the garage area of Dwelling 1 (south) is located 500mm from the 
southern boundary. However, due to the angled nature of the boundary and the 
associated stepped dwelling design, the non-compliance reduces towards the rear of 
the site and a significant portion of the Dwelling 1 is compliant with the control. The 
side setback non-compliance of Dwelling 1 is limited to the ground floor level and is 
consistent with setbacks seen on neighbouring properties. The inclusion of landscape 
screening in the side setback area, along with privacy mitigation measures to the 
windows facing south provides sufficient protections for the southern neighbouring 
property.   
 
The side setback non-compliance of Dwelling 2 is considered to be minimal, being 
only 400mm at its closest point. Similarly, to the situation described above, due to the 
angled boundary and stepped dwelling design, a significant portion of the Dwelling 2 
is compliant with the side setback control.  
 
Solar Access 
 
The DA complies with the solar access controls of the DCP, which requires a 
minimum of 3 hours of solar access to the private open space areas of the 
neighbouring properties during mid-winter. The solar access impacts are not made 
worse by the southern side setback non-compliance noting that the non-compliance 
is limited to the ground floor level. The upper level of the southern elevation, from 
which the shadows are cast, is compliant with the 2m side setback control. Further, it 
is noted that the DA is below the 9m height control applying to the site, thereby 
reducing the potential solar impacts.  
 
Overall, it is considered that the DA has been suitably designed to address the site 
constraints and will not result in significant privacy or amenity issues.  
 
COMMUNITY STRATEGIC PLAN 
 

Strategic Direction Delivery Program 2018-2021 
Thriving and Safe Place to Live Enhance public safety, health and 

liveability through use of Council's 
regulatory controls and services. 

 
FINANCIAL/RESOURCE IMPLICATIONS 
 
The application could potentially be challenged in the Land and Environment Court. 
Defending Council's determination could have financial implications. 
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Source of Funds Yes/No Funding 
($) 

Comment 

Existing budget Yes    
Reserve Funds No   
Developer Contributions 
(S7.11) 

Yes   

External Grants No   
Other No   

 
LEGAL, POLICY AND RISK IMPLICATIONS 
 
The DA is consistent with the relevant planning instruments, including the 
Environmental Planning and Assessment Act 1979 and the LEP 2013. Minor non-
compliances with the DCP 2014 are proposed however, are considered acceptable 
as detailed within the Planners Assessment Report provided at (ATTACHMENT 2).  
 

Risk Risk 
Ranking 

Proposed Treatments Within 
Existing 
Resources? 

If the DA is approved, 
there is a risk that a third 
party may appeal the 
determination. 

Medium Adopt the recommendation. Yes  
 

If the DA is refused, 
there is a risk that the 
applicant may appeal the 
determination. 

Medium Adopt the recommendation. Yes  
 

 
SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
The DA represents a modern dual occupancy and will result in additional housing to 
service the needs of the community. The construction of the DA will provide 
employment opportunities in the locality and support the local building and 
development industries. This will have direct monetary input to the local economy, 
and the increased number of residents in the locality will provide ongoing economic 
input through daily living activities. 
 
The DA will reinforce the residential nature of the locality and is characteristic of other 
developments in both the local and wider community.  
 
The setback non-compliances have been considered with respect to the site 
constraints and are considered acceptable in this instance. The DA is therefore 
recommended for approval subject to the conditions of consent (ATTACHMENT 3). 
 

http://myport/corporateservices/organisationDevelopment/riskManagement/Corporate%20Risk%20Documents/Corporate%20Risk%20Management%20Brochure.pdf
http://myport/corporateservices/organisationDevelopment/riskManagement/Corporate%20Risk%20Documents/Corporate%20Risk%20Management%20Brochure.pdf
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CONSULTATION 
 
Consultation with key stakeholders has been undertaken by both internal and 
external to Council, including the public notification process.  
 
Internal referral  
 
Consultation was undertaken with Council’s Development Service Engineers and 
Building Surveyors. Their referral comments were considered as part of the Planners 
Assessment Report Contained at (ATTACHMENT 2) and accordingly the DA is 
recommended for approval subject to the conditions of consent contained within 
(ATTACHMENT 3).  
 
External agency  
 
As the DA includes residential subdivision and the site is mapped as bushfire prone 
land, the DA was referred to the NSW Rural Fire Service (RFS). The RFS made no 
objection to the DA subject to conditions requiring compliance with the 
documentation ‘Planning for Bushfire Protection 2019’.  
 
Public Consultation  
 
In accordance with the provision of the Port Stephens Council Community 
Participation Plan, the DA was exhibited from 31 August 2020 to 14 September 2020. 
During this period 5 public submissions were received.  
 
Following amendments to the DA, the DA was re-notified from 29 October 2020 to 12 
November and from 21 December 2020 to 25 January 2021. During those periods 1 
submission was received which stated that their initial concerns remained.  
 
A detailed assessment of the submissions and matters raised were considered as 
part of the Planners Assessment Report Contained at (ATTACHMENT 2).  
 
OPTIONS 
 
1) Accept the recommendation. 
2) Amend the recommendation. 
3) Reject the recommendation. 
 
ATTACHMENTS 
 
1) Locality Plan.   
2) Planners Assessment Report.   
3) Proposed Conditions of Consent.   
4) Call to Council Form.    
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COUNCILLORS ROOM 
 
1) Development Plans. 
2) Unredacted submissions. 
 
TABLED DOCUMENTS 
 
Nil. 
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Mayor Ryan Palmer resumed the Chair at 6:11pm prior to Item 4. 
 
ITEM NO. 4 FILE NO: 21/29497 
 EDRMS NO: PSC2011-02657 

 
SIX MONTHLY REPORT: JULY TO DECEMBER 2020 AGAINST THE PORT 
STEPHENS COUNCIL DELIVERY PROGRAM 2018-2021 
 
REPORT OF: TIMOTHY CROSDALE - GROUP MANAGER CORPORATE 

SERVICES  
GROUP: CORPORATE SERVICES 
 
RECOMMENDATION IS THAT COUNCIL: 
 
1) Adopt the Six Monthly Report for July to December 2020 (ATTACHMENT 1) on 

the progress of Port Stephens Council’s Delivery Program 2018 – 2021. 
 

 

ORDINARY COUNCIL MEETING - 9 MARCH 2021 
MOTION 

048 Councillor Chris Doohan 
Councillor Sarah Smith 
 
It was resolved that Council adopt the Six Monthly Report for July to 
December 2020 (ATTACHMENT 1) on the progress of Port Stephens 
Council’s Delivery Program 2018 – 2021. 
 

 
The motion was carried. 
 
BACKGROUND 
 
The purpose of this report is to provide Council and the community with an update of 
the progress of Council’s Delivery Program 2018 - 2021. 
 
This is the fifth progress report of the Delivery Program 2018 - 2021 which was 
adopted by Council in June 2018. 
 
COMMUNITY STRATEGIC PLAN 
 

Strategic Direction Delivery Program 2018-2021 
Governance Provide a strong ethical governance 

structure. 
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FINANCIAL/RESOURCE IMPLICATIONS 
 
The Six Monthly Report (ATTACHMENT 1) is generated from a combination of 
information and data from across Council’s operations. There are no financial or 
resource implications in providing this report.  
  

Source of Funds Yes/No Funding 
($) 

Comment 

Existing budget Yes   
Reserve Funds No   
Developer Contributions 
(S7.11) 

No   

External Grants No   
Other No   

 
LEGAL, POLICY AND RISK IMPLICATIONS 
 
Section 404(5) of the Local Government Act 1993 stipulates that: ‘The General 
Manager must ensure that regular progress reports are provided to the Council 
reporting as to its progress with respect to the principal activities detailed in its 
delivery program. Progress reports must be provided at least every 6 months’. 

 
Risk Risk 

Ranking 
Proposed Treatments Within 

Existing 
Resources? 

There is a risk that 
Council will not adopt the 
Six Monthly Report July 
to December 2020 
placing Council in breach 
of legislation leading to 
reputational loss. 

Low Adopt the recommendation. Yes 

 
SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
The Community Strategic Plan, Delivery Program and Operational Plans are founded 
on a basis of social, economic, environmental and governance through 4 focus areas 
Our Community, Our Place, Our Environment and Our Council. The report reflects 
these factors and provides a comprehensive progress report according to each focus 
area along with a scorecard of Council’s key result measures. 
 
Council has achieved its targets for community satisfaction, service delivery, 
employee engagement, governance and risk management.  
 

https://myport.portstephens.nsw.gov.au/corporateservices/organisationDevelopment/riskManagement/Corporate%20Risk%20Documents/Corporate%20Risk%20Matrix%20(5x5)%20-%20April%202018.pdf
https://myport.portstephens.nsw.gov.au/corporateservices/organisationDevelopment/riskManagement/Corporate%20Risk%20Documents/Corporate%20Risk%20Matrix%20(5x5)%20-%20April%202018.pdf
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As at the December 2020 Quarterly Budget Review Council’s underlying financial 
position was a balanced budget. This is a significant improvement on the projected 
$4.4 million underlying deficit for the 2020-2021 financial year. By carefully managing 
cash flow and reprioritising spending, Council has still been able to meet its financial 
obligations. Council will continue to manage this situation closely to ensure ongoing 
financial sustainability. 
 
The annual results of Council’s infrastructure backlog will be reported in the Six 
Monthly Report for January to June 2021.  
 
CONSULTATION 
 
The Six Monthly Report July to December 2020 has been compiled from information 
and data provided across Council’s operations and reviewed by both the Senior 
Leadership Team and Executive Team of Council.  
 
OPTIONS 
 
1) Accept the recommendation. 
2) Amend the recommendation. 
3) Reject the recommendation. 
 
ATTACHMENTS 
 
1) Six Monthly Report: July to December 2020.    
 
COUNCILLORS ROOM 
 
Nil. 
 
TABLED DOCUMENTS 
 
Nil. 
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ITEM NO. 5 FILE NO: 21/45203 
 EDRMS NO: PSC2017-00015 

 
INFORMATION PAPERS 
 
REPORT OF: WAYNE WALLIS - GENERAL MANAGER  
GROUP: GENERAL MANAGER'S OFFICE 
 
RECOMMENDATION IS THAT COUNCIL:  
 
Receives and notes the Information Papers listed below being presented to Council 
on 9 March 2021. 
 
 
No:       Report Title                                                                         Page: 
 
1 Planning Strategy Implementation Annual Report 2020 133 
2             Designated Persons' Return 157 
3 Council Resolutions 158  
 
 

 
ORDINARY COUNCIL MEETING - 9 MARCH 2021 
MOTION 

049 Councillor Paul Le Mottee 
Councillor Giacomo Arnott 
 
It was resolved that Council receives and notes the Information Papers 
listed below being presented to Council on 9 March 2021. 
 
 
No:       Report Title                                                                        
 
1 Planning Strategy Implementation Annual Report 2020 
2             Designated Persons' Return 
3 Council Resolutions  
 

 
The motion was carried. 
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ITEM NO. 1 FILE NO: 21/18077 
 EDRMS NO: PSC2015-03638 

 
PLANNING STRATEGY IMPLEMENTATION ANNUAL REPORT 2020 
 
REPORT OF: JANELLE GARDNER - ACTING STRATEGY & ENVIRONMENT 

SECTION MANAGER  
GROUP: DEVELOPMENT SERVICES 
 
BACKGROUND 
 
The purpose of this report is to present the Planning Strategy Annual Report for 2020 
(‘the report’) (ATTACHMENT 1).  
 
At its meeting on 27 November 2018, Council resolved (Minute No. 156) 
(ATTACHMENT 2) to establish Implementation Panels (Panel) for the Raymond 
Terrace and Heatherbrae Strategy, progressing the Nelson Bay Town Centre and 
Foreshore Strategy: A revised implementation and delivery program and the 
Medowie Planning Strategy.  
 
Each Panel is guided by terms of reference, which require an Annual Report to be 
provided to Council on the outcomes of Panel meetings and the progress of each 
relevant planning strategy. 
 
Council has since adopted the Fern Bay and North Stockton Strategy, Local Strategic 
Planning Statement and Local Housing Strategy.  
 
The progress of relevant actions contained in these strategies has also been included 
in the report for 2020.  
 
ATTACHMENTS 
 
1) Planning Strategy Implementation Annual Report 2020.   
2) Minutes of Council Meeting - 27 November 2018. (Minute 156).    
 
COUNCILLORS ROOM 
 
Nil.  
 
TABLED DOCUMENTS 
 
Nil.  
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ITEM NO. 2 FILE NO: 21/14111 
 EDRMS NO: PSC2019-02300 

 
DESIGNATED PERSONS' RETURN 
 
REPORT OF: TONY WICKHAM - GOVERNANCE SECTION MANAGER  
GROUP: GENERAL MANAGER'S OFFICE 
 
BACKGROUND 
 
The purpose of this report is to table Designated Persons' Return/s (return) 
submitted. 
 
In accordance with the Part 4 – Pecuniary Interest of the Code of Conduct, all 
designated persons’ are required to submit a return. Returns are to be tabled at the 
first Council meeting after the lodgement date. 
 
The following is a list of position/s who have submitted return/s: 
 
• Development Planner (PSC081). 
 
ATTACHMENTS 
 
Nil.  
 
COUNCILLORS ROOM 
 
Nil. 
 
TABLED DOCUMENTS 
 
1) Designated Persons' Return. 
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ITEM NO. 3 FILE NO: 21/45043 
 EDRMS NO: PSC2017-00106 

 
COUNCIL RESOLUTIONS 
 
REPORT OF: WAYNE WALLIS - GENERAL MANAGER  
GROUP: GENERAL MANAGER'S OFFICE 
 
BACKGROUND 
 
The purpose of this report is to inform the Mayor and Councillors of the status of all 
matters to be dealt with arising out of the proceedings of previous meetings of the 
Council in accordance with the Code of Meeting Practice. 
 
ATTACHMENTS 
 
1) Corporate Services Group report.   
2) Development Services Group report.   
3) Facilities & Services Group report.   
4) General Manager's Office report.    
 
COUNCILLORS ROOM 
 
Nil. 
 
TABLED DOCUMENTS 
 
Nil. 
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CONFIDENTIAL ITEMS 
 
 
 
In accordance with Section 10A, of the Local Government Act 1993, Council can 
close part of a meeting to the public to consider matters involving personnel, personal 
ratepayer hardship, commercial information, nature and location of a place or item of 
Aboriginal significance on community land, matters affecting the security of council, 
councillors, staff or council property and matters that could be prejudice to the 
maintenance of law. 
 
Further information on any item that is listed for consideration as a confidential item 
can be sought by contacting Council. 
 
ORDINARY COUNCIL MEETING – 9 MARCH 2021 
MOTION 

050 Councillor Chris Doohan 
Councillor Jaimie Abbott 
 
It was resolved that Council move into confidential session. 

 
The motion was carried. 
 
The following Council officers were present for the Confidential Session: 
 
Senior Executive Assistant 
Senior Governance Officer  
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ITEM NO. 1 FILE NO: 21/41634 
 EDRMS NO: PSC2006-6753 

 
PROPOSED SALE OF LAND - 77 DAWSON ROAD, RAYMOND TERRACE 
(PART) 
 
REPORT OF: TIMOTHY CROSDALE - GROUP MANAGER CORPORATE 

SERVICES  
GROUP: CORPORATE SERVICES 
 

ORDINARY COUNCIL MEETING - 9 MARCH 2021 
MOTION 

051 Councillor Giacomo Arnott 
Councillor Chris Doohan 
 
It was resolved that Council: 
 
1) Authorise the sale of the land as outlined on the confidential terms and 

conditions disclosed in this report. 
2) Authorise the Mayor and General Manager to affix the Council Seal 

and sign all documents necessary to exchange contracts and settle 
the sale. 

 
 
The motion was carried. 
 
 
ORDINARY COUNCIL MEETING – 9 MARCH 2021 
MOTION 

052 Councillor Jaimie Abbott 
Councillor Sarah Smith 
 
It was resolved that Council move out of confidential session. 

 
The motion was carried. 
 
 
There being no further business the meeting closed at 6.19pm 
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