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State Environmental Planning Policy (Building Sustainability
Index: BASIX) 2004,

State Environmental Planning Policy (Coastal Management)
2018;

State Environmental Planning Policy (Vegetation in Non-
Rural Areas) 2017;

State Environmental Planning Policy (Koala Habitat
Protection) 2021

PLANNERS PRE-ASSESSMENT CHECKLIST

OWNERS CONSENT YES / N/A

Land owners consent Yes

If the land owned by a corporation/company, relevant signatures have Yes
been provided (sole director, or director/director / director/company
secretary).

For works occurring outside property, neighbouring consent provided. N/A

For works occurring on common property within Strata, owner's N/A
consent from Strata body provided (common seal).

DA FORM AND AUTHORITY

Applicant's description of proposal consistent with DA plans. Yes
DA description correct in Authority (i.e. LEP definition). Yes
DA lodged over all affected properties and Authority correct. Yes
Satisfactory cost of works. Yes

NOTIFICATION

Application notified correctly (i.e. check properties notified). Yes
REFERRALS

Check referrals are correct and identify if additional required: i.e. Yes
Integrated Development (send within 14 days cl.66(2) EPA Regs

2000

Call applicant and send email acknowledgement. Yes
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Environmental Planning and Assessment Act 1979

Section 4.46 - Integrated development

Section 4.46 EP&A Act provides that development is integrated development if in order to be carried
out, the development requires development consent and one or more other approvals.

The works will occur within 40m of a waterbody, which generally triggers the requirement for a
controlled activity approval from the Natural Resource Access Regulator (NRAR) under the Water
Management Act 2000 (WM Act). However, under Clause 36, Schedule 4 of the Water Management
(General) Regulation 2018 and associated mapping, the site is exempt from a controlled activity
approval and hence does not require approval under the WM Act.

Section 4.15 - Matters for consideration

The proposal has been assessed under the relevant matters for consideration detailed in Section
4.15 of the Environmental Planning and Assessment Act 1979 (EP&A Act).
Section 4.15(a)(i) - any environmental planning instrument

An assessment has been undertaken against each of the applicable environmental planning
instruments (EPI's), as follows:

State Environmental Planning Policy No. 55 — Remediation of Land

Clause 7 of SEPP 55 requires the consent authority to consider whether land is contaminated, is in
a suitable state despite contamination, or requires remediation to be made suitable for the proposed
development.

It is noted that the NSW list of contaminated sites and list of notified sites published by the EPA
does not identify the site as being contaminated, nor has previous record of contamination in
Council's system. The land is not within an investigation area, there are no records of potentially
contaminating activities occurring on the site, and multi dwelling housing is not listed as a possible
contaminating use, per Table 1 of the Guidelines. Noting this, the proposed development satisfies
the requirements of SEPP No. 55.

State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004

State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004 (SEPP BASIX)
was enacted to ensure that dwellings are designed to utilise less potable water and to minimise
greenhouse gas emissions by setting energy and water reduction targets for residential houses and
units.

Avalid BASIX certificate has been submitted with the development application which demonstrates
that the water, thermal comfort and energy requirements for the proposal have been achieved. The
proposal is considered to satisfy the relevant provisions of SEPP BASIX.

State Environmental Planning Policy (Vegetation in Non-Rural Areas) 2017

State Environmental Planning Policy (Vegetation in Non-Rural Areas) 2017 (‘Vegetation SEPP’),
aims to protect the biodiversity values and preserve the amenity and other vegetation in non-rural
areas of the State. The Vegetation SEPP works in conjunction with the Biodiversity Conservation
Act 2016 and the Local Land Services Amendment Act 2016 to create a framework for the regulation
of clearing of native vegetation in NSW.
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Part 3 of the Vegetation SEPP contains provisions similar to those contained in the former (now
repealed) clause 5.9 of Port Stephens Local Environmental Plan 2013 and provides that Council’s
Development Control Plan can make declarations with regards to certain matters. The Vegetation
SEPP further provides that Council may issue a permit for tree removal.

Landscaping Plans have been prepared for the development application, indicating landscaping will
be incorporated into the ground plane and upper levels of the building. The removal of one tree and
site landscaping is supported as replacement landscaping as proposed by the applicant is consistent
with Council's landscape technical specifications.

State Environmental Planning Policy Coastal Management 2018

The subject land is located with the Coastal Environment Area and Coastal Use Area, as such the
following general matters are required to be considered when determining an application.

Clause 13 - Development on land within the coastal environment area

As per Clause 13 of the SEPP, development consent must not be granted for development within
the coastal environment area unless the consent authority has considered whether the development
will cause impact to the integrity of the biophysical and ecological environment, the values and
natural coastal processes, marine vegetation, native vegetation and fauna and existing public open
space and access to and along the foreshore.

The proposed development is not considered to impact the biophysical or ecological integrity of the
adjacent waterbody nor is it considered to impact natural coastal processes or marine vegetation.
The proposed development is sufficiently setback from the Port Stephens waterbody that it will not
result in any adverse impacts.

Clause 14 - Development on land within the coastal use area

As per Clause 14 of the SEPP, development consent must not be granted for development unless
the consent authority has considered existing and safe access to and along the foreshore,
overshadowing and loss of views, visual amenity and scenic qualities and heritage values. The
consent authority must also be satisfied that the development is designed and sited to avoid adverse
impacts and to ensure the development has taken into account the surrounding built environment in
its design.

The proposed development is an appropriate type and design for the coastal location. The proposed
use of the site for multi dwelling housing purposes in conjunction with a sustainable built form will
ensure that the visual amenity of the coast is protected. The building envelope and size of the
development is also compatible with the natural setting and will not adversely impact views. The
palette of materials and finishes are sympathetic to the coastal environment. Existing access to the
beach and foreshore will not be adversely affected by the development.

Clause 15— Development in coastal zone

Clause 15 of the SEPP requires consideration to whether the development would increase the risk
of coastal hazards. The proposed development is suitably designed and located to notincrease risk
to coastal hazards.

State Environmental Planning Policy (Koala Habitat Protection) 2021

This policy aims to encourage the conservation and management of areas of natural vegetation that
provide habitat for koalas to support a permanent free-living population over their present range and
reverse the current trend of koala population decline.

The site is mapped as cleared koala habitat and is less than 1ha of site area. Accordingly, the
provisions of State Environmental Planning Policy (Koala Habitat Protection) 2021 are not applicable
to the development.
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Port Stephens Local Environmental Plan 2013 (LEP)

Clause 2.3 — Zone Objectives and Land Use Table

The proposed development is defined as multi-dwelling housing which is permissible with consent
in the R2 zone. As defined in the LEP, multi dwelling housing means 3 or more dwellings (whether
attached or detached) on one lot of land, each with access at ground level, but does not include a
residential flat building.

Given each dwelling receives ground floor access via a lift and stairway, the characterisation of the
use is therefore consistent with the multi dwelling housing definition, and not that of a residential flat
building.

The development satisfies the objectives of the zone by providing additional residential
accommodation that caters for the housing needs of the community in a low density residential
environment. The development protects and enhances the existing residential amenity and
character of the area through the selection of appropriate building materials, colours and
establishment of landscaping that is consistent with existing vegetation in the locality.

Clause 2.7 — Demolition requiring development consent

Clause 2.7 identifies that the demolition of a building or work may be carried out only with
development consent, unless identified as exempt development under an applicable environmental
planning instrument.

The proposed development requires the demolition of structures including the dwelling, granny flat,
garage, swimming pool and deck. Accordingly, conditions of consent have been included in order
to mitigate potential impacts to adjoining properties and the locality during demolition works.

Clause 4.1 — Minimum Subdivision Lot Size

Clause 4.1 outlines the minimum lot size applicable to the subject sites, as identified on the minimum
lot size map, to ensure that lot sizes are able to accommodate development that is suitable for its
purpose and consistent with relevant development controls.

The proposal includes strata subdivision which this clause does expressly not relate to.

Clause 4.1B — Minimum lot sizes for dual occupancies, multi-dwelling housing and
residential flat buildings

Clause 4.1B specifies the minimum lot size required to facilitate development for the purposes of
dual occupancies, multi dwelling housing and residential flat buildings in order to achieve planned
residential density in certain zones.

In accordance with this clause, multi dwelling housing on R2 zoned land requires a minimum site
area of 750m?2. The subject site has a total area of approximately 1050m?, which provides sufficient
area to facilitate the proposed development, in accordance with the requirements of this clause.

Clause 4.3 — Height of Buildings

In accordance with Clause 4.3, the Height of Buildings Map (PSLEP2013) indicates a maximum
building height of 9.0m for the subject site. The proposed development measures 9m in height from
the natural ground level to the apex height of the building. The proposed development therefore
complies with the 9m maximum height requirement, as illustrated below:
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Clause 7.6 — Essential Services

The subject site is serviced by reticulated water, electricity and sewer. Additionally, the application
has demonstrated that stormwater drainage resulting from roof and hard stand areas can be catered
for in accordance with Councils requirements. The subject land also maintains direct access to
Soldiers Point Road (via a secondary access lane), meeting the requirements of this clause. A
condition of consent is proposed requiring the provision of evidence that all essential services are
available to the resulting lots, prior to the issue of an occupation certificate.

Clause 7.9 — Wetlands

A corner of the site is partially mapped as being within a local wetland under LEP mapping. The
mapping predominantly covers the adjoining Salamander Bay waterbody. The development is for
the purpose of infill housing with no works proposed in the physical wetland area. The development
will not have a negative impact on the flora and fauna of the wetland, including either native and
migratory species, or the characteristics of the ground or surface water and accords with the
requirements of this clause.

Section 4.15(a)(ii) - any draft environmental planning instrument that is or has been placed
on public exhibition

There are no draft EPI's relevant to the proposed development.

Section 4.15(a)(iii) — any development control plan

Port Stephens Development Control Plan 2014

The Port Stephens Development Control Plan 2014 (DCP) is applicable to the proposed
development and has been assessed below.

Chapter B1 — Tree Management

The road reserve adjoining the front boundary of the site, is vegetated with four large trees.
Landscaping Plans prepared for the development application indicates one of these four trees shall
be removed. Furthermore, these landscaping plans outline additional landscaping shall be
incorporated into the ground plane and upper levels of the building. Conditions of consent relating
to the maintenance of this landscaping has been proposed.

Chapter B2 — Natural Resources

The development application proposes the removal of trees and vegetation from the site. The site
is identified as clear of koala habitat and located within an established residential area. The
application does not unreasonably reduce viable koala habitat in the area or result in adverse
impacts to the koala habitat in the area.

The site does not contain any other items of environmental significance or threatened species.

Chapter B3 — Environmental Management
Acid Sulfate Soils

The objective of this DCP Chapter is to ensure that developments do not disturb, expose or drain
Acid Sulfate Soils (ASS) and cause environmental damage. As detailed within clause 7.1 discussion
above, no ASS were identified on the site. The proposed development could be undertaken, subject
to conditions of consent, without resulting in adverse impact to ASS. In this regard the development
is consistent with the objective and requirements of the DCP.
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Noise

The placement and separation distances between outdoor living areas and habitable rooms
incorporated into the design will limit any significant impacts on the adjoining properties. Noting the
development is for residential purposes, ongoing significant adverse noise impacts are not likely to
occur. The impacts of noise during construction can be limited through conditions of consent, which
limit construction work hours and mitigate noise derived from ventilation and air conditioning
systems. Subject to conditions, the application is satisfactory in regards to noise management.

Earthworks

As discussed at clause 7.2 above, the proposed development involves significant earthworks. The
impacts of the proposed earthworks can be mitigated through conditions of consent, including works
being undertaken in accordance with the recommendations of the submitted geotechnical report.
The proposal is therefore consistent, subject to conditions, with requirements outlined in Councils
DCP relating to earthworks.

Waste

To ensure ongoing waste is managed responsibly, the development includes a waste storage area
catering for residential waste of each dwelling. The development can be serviced by Council for
waste collection. Conditions of consent have been recommended that require waste from building
works to be separated into recyclable and non-recyclable materials, the reuse of materials on-site
where possible, and the disposal of all other materials at an approved facility.

Chapter B4 — Drainage and Water Quality

A stormwater management plan was submitted with the application and includes adequate quality
and quantity controls as required by Councils policy. The proposed development area is more than
60% site coverage, therefore OSD system is required. An OSD has been provided and supported
by Council Development Engineers; subject to conditions of consent. The concept stormwater
drainage plan has been assessed as being consistent with Councils Infrastructure Specification. A
condition of consent has been imposed requiring the provision of detailed engineering plans that
comply with Council specifications, prior to the issue of a construction certificate.

Chapter B5 — Flooding

The subject land is mapped as being within the Flood Planning Area. Following from the discussion
against clause 5.21 of the LEP above, the proposed development is acceptable in this regard.

Chapter B8 — Road Network and Parking

Parking

For multi dwelling developments, PSDCP2014 specifies the following on-site car parking
requirements:

e 1 carspace for one and two bedroom dwellings
e 2 car spaces for three or more bedroom dwellings
o 1 visitor space for every three dwellings

Each dwelling includes three bedrooms and each dwelling is provided with double lock up garage,
satisfying the requirements of the PSDCP2014.

The application proposes six dwellings and therefore two visitor car parking spaces are required.
The development only provides 1 visitor car parking space. The single visitor parking shortfall is
considered acceptable given the site’s proximity to the nearby Soldiers Point commercial area which
is supported by on-street parking. The site is also well-serviced by alternate vehicle travel options,
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Social and Economic Impacts

The proposal will result in a multi-dwelling development that will provide housing diversity in the local
area. The development of the site and construction of the dwellings will have a monetary input into
the local area and provide employment during the construction phase of the dwellings. The
development will allow for housing needs to be met in the local area through the construction of six
additional dwellings.

Impacts on the Built Environment

The proposed development will reinforce the residential nature of the locality and is characteristic of
other developments in both the local and wider community. The application includes relevant
construction methods and services to avoid adverse impacts on the surrounding environment. The
proposal addresses the street and provides logical and convenient connections to the road network
and pedestrian facilities in the locality. Any potential built impacts, by way of overshadowing or
privacy, either meet DCP requirements or have been reasonably mitigated. There are no anticipated
adverse impacts on the built environment as a result of the proposed development.

Impacts on the Natural Environment

The proposal is able to be supported with adequate stormwater drainage and services, which will
not cause harm to the existing natural environment. In addition, a condition of consent is proposed
that requires the installation and maintenance of erosion and sedimentation controls. It is noted that
no significant vegetation is proposed to be removed and that the proposal includes suitable
landscaping that utilises native species.

Section 4.15(1)(c) the suitability of the site for the development

With the exception of a visitor car parking shortfall, the proposed development has been designed
in accordance with the applicable planning controls including the Port Stephens LEP and
Development Control Plan. The subject site is located within an established residential area, within
close proximity to the town centre of Soldiers Point and does not contain significant natural habitat
or native vegetation. The site has access to all relevant services and the proposed development
makes good use of the available land. The proposed development will not result in any unreasonable
impacts on the amenity of surrounding development and will contribute to the amenity of Soldiers
Point. It is therefore considered that the site is suitable for the proposed development.

Section 4.15(1)(d) any submissions made in accordance with this act or the regulations
Public Submissions

The application was exhibited from 9 July 2021 — 23 July 2021, in accordance with the provisions of
the Port Stephens Council Community Participation Plan. The submission period for the application
was extended until the 6 August 2021 at the request of the community. A total of 9 individual
submissions and 2 community submissions on behalf of 16 people were received during this time.
The matters raised during the exhibition period have been detailed in the table below.

Comment :
Council response
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Insufficient assessment against
Part 4.15 of the Environmental
Planning and Assessment Act
1979 (EP&A Act)

- The Development
Application has provided a
limited assessment of the
proposed development
against Section 4.15 of the
Environmental Planning
and Assessment Act 1979
(EP&A Act).

The development application included a Statement
of Environmental Effects, which has assessed the
proposed development against 4.15 of the EP&A
Act.

Council has undertaken an independent
assessment of the proposed development against
Section 4.15 of the EP&A Act.

Incorrect characterisation of
development and variation from
zone objectives.

- The proposal has been
incorrectly defined as mult-
dwelling housing and more
appropriately represents a
residential flat building.

- The proposal does not
satisfy the objectives of
‘Zone R2 Low Density
Residential' and more
accurately represents
medium density residential
development

The proposed development is defined as multi-
dwelling housing which is permissible with consent
in the R2 zone. As defined in the LEP, multi dwelling
housing means 3 or more dwellings (whether
attached or detached) on one lot of land, each with
access at ground level, but does not include a
residential flat building. Each dwelling receives
ground floor access via a lift and stairway,
accordingly, the development is consistent with the
multi dwelling housing definition.

The proposal provides housing for the community
in a low density residential environment. Multi
dwelling housing is a permitted use within the zone.
The development addresses the objectives of the
zone by providing additional residential
accommodation that caters for the housing needs
of the community in a low density residential
environment. The development as proposed
protects and enhances the existing residential
amenity and character of the area through the
selection of appropriate building materials, colours
and establishment of landscaping that is consistent
with existing vegetation in the locality.

Height of Building

- The proposed development
exceeds the maximum
building height control.

The proposed development measures 9m in height
from the natural ground level to the apex height of
the building. A clause 4.6 variation to building
height limitation is not required.

The building is considered to be appropriate for the
context and character of the area. The
development is of similar height, bulk and scale to
existing development located along Soldiers Point
Road. It is noted that the stepped building design,
responds to the gradient of the site, which slopes
from the street to the waterfront, and will further
reduce the perceived height of the development
from the street frontage. It is noted that larger
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developments, such as Salamander Haven
Retirement Village and Sandy Shores Retirement
Village are located in close proximity to the subject
site.

The development is consistent with the aims and
objectives of Clause 4.3.

State Environmental Planning
Policies

- The proposed development
has not assessed State
Environmental Planning
Policy (Coastal
Management) 2018 or
State Environmental
Planning Policy No. 65 —
Design Quality of
Residential Apartment
Development.

A comprehensive assessment of the proposal
against State Environmental Planning Policy
(Coastal Management) 2018 has been undertaken
by Port Stephens Council.

The proposed development is defined as ‘multi-
dwelling housing' and does not require assessment
against State Environmental Planning Policy No. 65
— Design Quality of Residential Apartment
Development.

Traffic and parking

- The shortfall of one visitor
parking space.

- If the proposal is used for
holiday letting, car parking
demand will increase.

The proposal has requested a concession to the
visitor parking requirements in order to better utilise
the site for habitable spaces and landscaping,
rather than increasing car park area hardstand on
site. The proposal has identified overspill parking
opportunities along Soldiers Point Road, as having
adequate capacity to accommodate the visitor
parking shortfall. Given the shortfall can be
accommodated through on-street parking without
adverse impact, the proposed car parking is
supported.

Short term rental accommodation (holiday letting) is
governed by Clause 7.18 of the PSLEP and does
not require consent. Clause 7.18 does not have any
specific car parking requirements.
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View Loss

- Water view from 247
Soldiers Point Road would
be reduced.

- The development has not
prepared an assessment of
view sharing pursuant to
the principals set out within
the case law.

No important views from 247 Soldiers Point Road,
would be lost or obstructed as a result of the
proposal.

Water views of Wanda Beach from residential
properties surrounding the site, would be impacted
to some extent as a result of the proposal.
However, the view impact has been deemed
acceptable in accordance with the Tenacity view
sharing planning principles. Tenacity Consulting v
Warringah Council (2004) NSWLEC 140
(‘“Tenacity’), establishes the general principles for
assessing view loss. Assessment against the four
step process concluded:

. The extent of the views from the site to the north,

east and west toward the waters of Wanda Beach
are largely obstructed by existing buildings, which
limits the value of the view.

. Views are generally obtained from balcony areas

or living rooms. Views are captured as a result of
the existing development on the subject site being
single storey in nature.

. The views currently held by the site fo the east will

be partially obstructed as a result of the proposal,
however due to the views already being largely
obstructed, the magnitude of change from these
locations is moderate.

. The proposal complies with the applicable

environmental planning instruments. Views are
currently only available due to the existing
development on the site being single storey.

Having regard to the Tenacity principles, whilst the view
loss of the site to the east and west is considered
moderate, the impact is reasonable given the proposed
building height would result in the same or similar impact
to the existing dwelling, and there is minimal opportunity
for an alternate design to prevent view loss.

Privacy

- Privacy impacts adjoining
dwellings.

The proposed setbacks comply with Council's DCP
requirements, as outlined elsewhere in this report.
Notwithstanding, the privacy objectives are
achieved through the use of highlight windows,
landscaping and privacy screening where
appropriate.

Bulk, scale and aesthetics

- The bulk and scale of the
development is excessive
and not in keeping with the
character of the area.

- The building is not
aesthetically pleasing.

Overall, the proposal is considered to achieve a
scale, bulk and height appropriate for the area. The
proposal complies with the 9m height limitation
prescribed in the LEP, and is considerably smaller
than the Aged Care Living development on the
opposite side of Soldiers Point Road. The
perceived bulk and scale of the building is
adequately addressed through the use of
articulation to the facade and side walls. The bulk
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of the side walls of the building are effectively
broken up through changes in material, colour and
through the inclusion of recessed and protruding
wall features. The upper most storey is visually
recessed through the changes in material finish.

Site Suitability

- The size and dimensions of
the lot are not adequate for
the scale of the proposal.

In accordance with Clause 4.1B of the PSLEP, the
minimum lot size required for the erection of a
multi-dwelling housing development is 750m2. The
subject site measures 1050m?2 in area, and
complies with this clause.

Overshadowing

- Overshadowing impacts to
adjoining sites.

Loss of natural light in the adjoining dwellings to the
east and west of the site would be minimal given
solar access is primarily derived from the north.

At least 50% of the POS to adjoining dwellings at
No. 243 and 247 Soldiers Point Road, receive solar
access for 3 hours in mid-winter.

Landscaping

- The removal of four native
trees within the road
reserve will have adverse
ecological outcomes.

- The landscaping plan does
not sufficiently offset the
ecological impact
associated with the removal
of 4 native trees within the
road reserve.

A revised landscape plan has been received by
Council indicating only one of the four trees
originally identified for removal shall be removed.

Precedent

- The proposed development
and excessive control
breaches will seta
precedent for future
residential development
within the area.

Construction

- Damage to foundations of
adjoining buildings

- There is no construction
space for delivering of
concrete trucks or materials
causing traffic impacts.

- Construction of the building
will decrease parking

supply.

Each development application is assessed on
planning merit. Should any future development
seek similar variations to development controls or
standards, such matters and others as relevant
would have to be satisfactorily addressed in order
for the variation to be supported.

A condition of consent is recommended requiring
the undertaking of a dilapidation report of
neighbouring properties and access road prior to
construction commencing.

Temporary traffic impacts during construction will
be managed through the implementation of a
construction fraffic management plan.

Excavation and retaining walls

A Bulk Earthworks Plan, Sediment and Erosion
Control Plan and a Geotechnical Assessment
Report has been prepared for the excavation
proposed in the development. All plans have been
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reviewed and supported by Council’s Development
Engineer, with conditions of consent
recommended.

A condition of consent is recommended requiring
all retaining walls to be designed by a structural
engineer. Furthermore, all retaining walls shall be
located within the property boundary of the subject
site.

Environmental Outcomes

Degradation of the coastal
environment area attributed
to increased surface runoff
and the construction
process.

Removal of native
vegetation from site and
road reserve.

Increase in impervious
surface area.

The proposed development satisfies the objectives
and standards prescribed within State
Environmental Planning Policy (Coastal
Management) 2018.

A stormwater management plan has been prepared
for the proposed development, and supported by
Council's Development Engineer.

Conditions of consent have been recommended, to
regulate the construction process ensuring the
coastal environment area is not adversely impacted
upon.

The proposal seeks only to remove one tree within
the road reserve. Landscaping over the site holds
minimal environmental value, with native
landscaping to be implemented throughout the site.
The proposal represents an appropriate increase in
impervious surface increase.

Social and Economic Impacts

The proposed building does
not benefit the local

The proposal will result in a multi-dwelling
development that will provide housing diversity in
the local area. The development of the site and
construction of the dwellings will have a monetary
input into the local area and provide employment
during the construction phase of the dwellings. The

The proposed car park is
located below the Flood
Planning Level of the site
and represents a risk to

property.

community. development will allow for housing needs to be met
in the local area through the construction of six
dwellings.
Flooding

All habitable rooms of the proposed development
have been constructed to the nominated Flood
Planning Level. The proposed car park is identified
as a non-habitable structure and satisfies the
objectives of Clause 5.21 of the LEP and B5 of the
DCP.

Section 4.15(1)(e) the public interest

The proposed development does not raise any significant public interest considerations beyond the
matters already discussed in this report. The development is generally compliant with the applicable
planning controls.

The proposal represents additional residential accommodation in the Soldiers Point area, to service
the needs of the community, whilst is not anticipated to have any significant adverse impacts on
surrounding properties or the amenity of the locality. The proposed development reinforces the
residential nature of the land and is in keeping with the character of surrounding developments.
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The proposed development is considered to be in the public interest.

Section 7.11 — Contribution towards provision or improvement of amenities or services
(developer contributions)

The application proposes the demolition of a single dwelling and the construction of multi-dwelling
housing incorporating six dwellings. It is noted that subdivision is also proposed. There will be an
increase in five dwellings as a result of the development and therefore contributions are applicable
in accordance with s7.11.

A condition of consent is recommended in accordance with the Local Infrastructure Contribution
Plan.

DETERMINATION

The application is recommended for approval by the elected Council, subject to the recommended
conditions of consent provided as contained in the notice of determination.

ISAAC LANCASTER
Development Planner
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FILE NUMBERS

Council: 58-2021-21
Department: PP-2021-3299
SUMMARY
Purpose: The purpose of this planning proposal is to

amend the Port Stephens Local
Environmental Plan 2013 (LEP) to enable
the development of additional housing within
the Seaside Estate, Fern Bay.

Subject land: Part of Lot 27, DP 270466
Lots 2, 3, 4, 20, 21, 22, DP 280072
Part of Lots 5, 19, 23 & 24, DP 280072

2, 4, 4A, 4B, and 6 Seaside Boulevarde,
Fern Bay
20, 22, 23, 24, 25 and 26 Sovereign Street,
Fern Bay

Proponent: ADW Johnson on behalf of Ano Nuevo
Island Unit Trust

Proposed changes: * Rezone from B1 Neighbourhood Centre
to R2 Low Density Residential;
¢ |Infroduce a minimum lot size of 500
square metres; and
¢ Amend the height of buildings from 8
metres to 9 metres
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Area of land: 1 hectare
Lot yield: ~ 6 lots
BACKGROUND

The planning proposal seeks to amend the Port Stephens Local Environmental Plan
2013 (LEP) to enable low density residential development on land at 2, 4, 4A, 4B, and
6 Seaside Boulevarde, Fern Bay and 20, 22, 23, 24, 25 and 26 Sovereign Street, Fern
Bay (Seaside Estate).

The site is zoned B1 Neighbourhood Centre and the planning proposal seeks to
rezone the land to R2 Low Density Residential.

The area of Fern Bay and North Stockton is in need of a new retail area to service the
existing and future residents. In 2017 a Commercial Lands Study was done by HillPDA
(HillPDA Study) to determine the most suitable location for a new retail centre. The
recommendations of the HillPDA Study support increased commercial land in suitable
locations, including the redevelopment of the Stockton Residential Centre for a new
town centre.

The HillPDA Study also considered the need for a smaller scale neighbourhood
shopping precinct and considered sites in the area including at Seaside Estate (the
subject of this planning proposal) and 42 Fullerton Cove Road, Fern Bay (the subject
of a separate planning proposal currently under assessment, PP-2021-1011). The
Seaside Estate site was determined to be the least suitable site for a local
neighbourhood centre.

SITE

The proposed rezoning area is approximately 1 hectare and forms part of a major
project, the Seaside Estate Residential Subdivision (MP 06_0250). Subdivision of the
site has already been undertaken and is not intended to be altered in the event of a
rezoning. Approximately 6 residential lots can be gained from the rezoning. Figure 1
identifies the subject site.
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accessibility, and walkable catchment. The unsuitability of the subject site for
commercial use is discussed in greater detail in Section B.

The Stockton Residential Centre (SRC) was found to be the most suitable
location for a new town centre. The SRC site however, requires further
strategic planning, including rezoning, before the vision of a future mixed use
town centre can be realised. Property and Development NSW has advised
Council that they are currently reviewing options for SRC, and Council will
continue to be in consultation with City of Newcastle and Property and
Development NSW as master planning progresses.

Q2. Is the planning proposal the best means of achieving the objective
or is there a better way?

The intended outcome of the planning proposal is to enable additional low
density residential development at Seaside Estate.

Under the existing B1 Neighbourhood Centre zone, residential development is
limited to:

o Attached dwellings;
¢ Boarding houses; and
e Shop top housing.

These categories of residential development are not compatible with the
existing neighbourhood which consists of dwelling houses and dual
occupancies. Rezoning the site to R2 Low Density Residential will enable
residential development compatible with the existing local character of the
Seaside Estate.

As provided in the Hill PDA Study, the site is not considered suitable for a new
town centre to service the surrounding areas of Fem Bay, Fullerton Cove and
Stockton. While some commercial uses, such as a neighbourhood shop, may
be appropriate, the scale of these uses (i.e. no greater than 100sgm) would
require an area significantly less than the existing B1 zone. Furthermore, the
proposed R2 zone will still allow neighbourhood shops to be developed.

The planning proposal is therefore considered the best means of achieving
residential development on the subject site.

Section B — Relationship to strategic planning framework

Q3. Will the planning proposal give effect to the objectives and actions
of the Hunter Regional Plan or Greater Newcastle Metropolitan Plan (or
any exhibited draft plans that have been prepared to replace these)?

a) Does the proposal have strategic merit?

Hunter Regional Plan 2036
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The Hunter Regional Plan 2036 (HRP) applies to the Port Stephens local
government area (LGA) and is an applicable consideration for this planning
proposal.

Fern Bay is identified as a centre of local significance and earmarked as an
area to deliver future housing and urban renewal opportunities in the HRP.

The HRP identifies a regional priority for Port Stephens to “leverage proximity
to major global gateways — and its attractive and valuable natural environment
and coastal and rural communities — to generate economic growth and
diversity”.

The planning proposal seeks to support this priority by enabling the
development of a neighbourhood centre in a more suitable location. The Hill
PDA study found the subject site to be unsuitable for the development of a
town centre. Enabling an alternative location to be developed will provide
more economic growth and diversity than developing the existing B1
Neighbourhood Centre zoned land.

The most relevant direction and action from the HRP include:

Direction 23 — Grow centres and renewal corridors; and

Action 23.1 — Concentrate growth in strategic centres, local centres and
urban renewal corridors to support economic and population growth and a
mix of uses.

The planning proposal will facilitate the above by providing additional housing
within a local centre and within 20 minutes of the strategic centres of
Newecastle City and Raymond Terrace.

The planning proposal is also consistent with:

o Direction 8 — Promote innovative small business and growth in the service
sectors as the proposed R2 zoning permits small businesses, including
neighborhood shops, with consent;

o Direction 13 — Plan for greater land use compatibility as it will not remove
important agricultural land or create any potential conflict between land
uses;

o Direction 14 — Protect and connect natural areas as it will avoid the
clearing of any further native vegetation;

o Direction 15 — Sustain water quality and security as future development
will be required to manage storm water in accordance with the Port
Stephens Development Control Plan 2014 (DCP);

o Direction 16 — Increase resilience to hazards and climate change as the
land is mapped as Low Hazard Flood Fringe and is suitable for residential
development;

* Direction 17 — Create healthy built environments through good design as it
will provide additional housing in an area that has planned infrastructure
(e.g. footpaths and shared paths) to connect to parks, shops and services.
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o Direction 21 — Create a compact settlement as the Seaside Estate is an
existing approved subdivision and the provision of additional housing will
not have any adverse environmental, social or economic impacts; and

o Direction 24 — Protect the economic functions of employment land as the
existing B1 zone will be relocated a more appropriate site (subject to a
separate planning proposal). Additionally, the Hill PDA Study shows this
will not impact on the viability of a future town centre.

The planning proposal is consistent with the HRP as it will provide additional
housing within an existing residential neighbourhood, in close proximity to
employment opportunities, without increasing demand for infrastructure and
services.

Greater Newcastle Metropolitan Plan 2036

The Greater Newcastle Metropolitan Plan 2036 (GNMP) applies to part of the
Port Stephens LGA, including Fern Bay, and is an applicable consideration for

this planning proposal.

The GNMP identifies Fern Bay as an area “where housing and infrastructure
opportunities should be maximised while protecting the transport connection
between the Newcastle Airport and Newcastle Port”. The subject site is
identified within a housing release area in the GNMP (Figure 6).

The planning proposal seeks to support this vision by providing housing within
an existing residential neighbourhood where all infrastructure requirements
have been achieved.

The planning proposal is consistent with:

o Strategy 2 — Grow the airport and aerospace and defence precinct at
Williamtown as it will provide additional housing (and workers) within
15min drive of Williamtown;

o Outcome 3 — Deliver housing close to jobs and services as it will provide
homes close to jobs and services including employment clusters at
Williamtown, Tomago, Raymond Terrace and Newcastle;

e Strategy 8 — Address changing retail consumer demand as a more
suitable site will be rezoned (subject to separate planning proposal) for
retail purposes to service local residents and benefit from passing trade on
Nelson Bay Road,;

Strategy 9 — Plan for jobs closer to homes in the Metro frame as above;
Strategy 12 — Enhance the Blue and Green Grid and the urban tree
canopy as the site will be landscaped and sireet trees planted during
future development;

o Strategy 14 — Improve resilience to natural hazards as the land is mapped
as Low Hazard Flood Fringe and is suitable for residential development;

e Strategy 16 — Prioritise the delivery of infill housing opportunities within
existing urban areas as the proposal seeks to provide additional housing
within the Seaside Estate, an existing urban area;

10
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alter the lot layout or require any additional land clearing. Figure 1 (page 5)
displays the lot layout where Lots 2, 3, 4, 20, 21 and 22 are wholly within the
B1 zoned land and have already been cleared.

Land Uses

The Hill PDA Study (ATTACHMENT 7) assessed the suitability of the subject
site to accommodate a new town centre of 4,000 — 6,500sqm area. The Hill
PDA Study found the site to be unsuitable for the following reasons:

¢ Location — The site would only be conveniently located for residents of
Seaside Estate.

e Exposure — The site does not have exposure to a major arterial road with
limited opportunities to attract passing trade. The site also has no
exposure to inward traffic due to an existing vegetated lane separation.

¢ Accessibility — The subject site does not have direct access to a major
road with the area accessed via a single entry/exit via Seaside Blvd, with
only left in/left out access.

o Walkable catchment — The site has a relatively small walking catchment.
Approximately some 300 to 400 of the existing and future dwellings within
Seaside Estate, Fern Bay are estimated to be within walking distance.

Out of 6 possible sites in the area, the Hill PDA Study found the subject site to
be the least suitable for a town centre or neighbourhood centre. Out of a
possible maximum score of 40, the site at Stockton Residential Centre scored
39 being the most suitable for a town centre, while the subject site at Seaside
Estate scored 17.

Services and Infrastructure

The proposed change in land use is unlikely to incur any additional
infrastructure needs.

The site benefits from the existing infrastructure provided as part of the
Seaside Estate Major Project (MP 06_0250) including sewer, water supply,
power and communications. As evident in Figure 1 (page 5), the clearing and
subdivision of the site and construction of roads have been completed.

Q4. Will the planning proposal give effect to a council’s endorsed local
strategic planning statement, or another local strategy or strategic plan?

Port Stephens Community Strategic Plan 2018 - 2028

The Port Stephens Community Strategic Plan 2018 — 2028 seeks to identify
community aspirations and priorities over a 10-year time period and outline
role of Council in delivering these priorities. The Plan identifies four key focus
areas (comprising ‘Our Community’, ‘Our Place’, ‘Our Environment’ and ‘Our
Council') of the community’s vision for the local area and provides directions
and objectives on how to achieve these priorities

12
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The planning proposal is consistent with the following components of the plan:

e P3 Thriving and safe place to live — The proposed rezoning will unlock the
development potential of the site to support well-maintained and lived in
low density residential development that can be delivered via fast tracked
planning process (i.e. complying development). Currently, the site
presents as under-utilized vacant land which can encourage anti-social
behaviors. Additional residential land in the locality will also promote
housing affordability by unlocking additional land supply.

o FE3 Ecosystem function — The proposed rezoning will assist in the ongoing
protection and enhancement of the local natural environment by locating
additional housing within already disturbed lands, thereby reducing the
strain on greenfield sites to meet housing targets.

o E3 Environmental Sustainability — The proposal will help reduce the
community’s environmental footprint through enabling additional low
density residential development within the footprint of existing disturbed
lands, thereby reducing the strain on greenfield sites to meet housing
targets.

Port Stephens Local Strateqic Planning Statement

The Port Stephens Local Strategic Planning Statement (LSPS) identifies the
20-year land use vision for planning in the Port Stephen LGA and sets out
social, economic and environmental planning priorities for the future. The
LSPS provides the local level strategic actions to give effect to State
Government regional plans such as the Hunter Regional Plan 2036 and the
greater Newcastle Metropolitan Plan 2036.

The proposed rezoning aligns with the following Planning Priorities described
by the LSPS:

o Planning Priority 4 Ensure suitable land supply as it will provide additional
housing on land that is serviced and unconstrained.

e Planning Priority 5 Increase diversity of housing stock as the R2 Low
Density Residential zone enables a greater diversity of low to medium
density housing formats than the B1 Neighbourhood Centre zone.

o Planning Priority 7 Conserve biodiversity values and corridors by enabling
residential development within an area that has already been cleared,
thereby minimising additional impacts to biodiversity values.

Live Port Stephens Local Housing Strategy

The Live Port Stephens Local Housing Strategy (LHS) provides the road map
to accommodate people who want to live in our LGA over the next 20 years.
The LHS seeks to:

e Ensure suitable land supply;

13
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s |mprove on housing affordability;
* Increase diversity of housing choice; and
o Facilitate livable communities.

Live Port Stephens identifies Fern Bay as a centre with convenient links to
major employment areas.

The planning proposal is consistent with the following planning priorities from
Live Port Stephens:

e Priority 1.1 Ensure adequate supply of new housing as it will confribute
additional housing within an identified centre;

o Priority 2.1 Respond to housing stress as the release of additional
residential land will promote downward pressure on housing affordability,
and thereby assist in the easing of housing stress;

e Priority 2.2 Provide more affordable housing near jobs as it will provide
housing in proximity to major employment areas including Newcastle,
Williamtown and Tomago;

e Priority 2.2 Reduce the cost of new housing by enabling more economic,
alternative planning approval pathways for future development within the
site through existing legislation provisions (such as the Housing Code
under the State Environmental Planning Policy (Exempt & Complying
Development Codes) 2008);

e Priority 3.1 Facilitate new housing within existing urban areas as it will
provide additional housing within the existing residential neighbourhood
Seaside Estate; and

o Priority 3.2 Encourage a range of housing types and services as the
proposed R2 Low Density Residential zone permits a broader range of
residential accommodation types (such as dwelling houses, attached
dwellings; dual occupancies, group homes, multi-dwelling housing,
secondary dwellings, semi-detached dwellings and seniors housing)
within the site when compared to the B1 Neighbourhood Centre zone.

The planning proposal is consistent with Live Port Stephens as it will provide
additional housing supply in a suitable location with access to major
employment areas.

Fern Bay and North Stockion Strategy

The Fern Bay and North Stockton Strategy (FBNSS) (ATTACHMENT 7) has
been developed by Port Stephens Council and the City of Newcastle to guide
future development and ensure sufficient infrastructure for the growing
community. The subject site is located within Precinct 5 of the FBNSS and
identified in Figure 8.

The most relevant principles from the FBNSS are:

o Housing — 1. Focus housing growth in locations that maximise
infrastructure and services as the subject site is located in Seaside Estate

14
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which is an established urban area that is connected to all relevant urban
services and infrastructure.

o Housing — 2. Deliver greater housing supply and choice as the proposed
zoning will enable greater diversity of residential land use forms than that
permissible under the current B1 Neighbourhood Centre zone.

e Housing — 3. Limit urban sprawl and impacts on the natural environment
as the subject site is located within the footprint of an existing urban area
of Fern Bay, and will thereby limit encroachment into greenfield sites.

The planning proposal will facilitate housing in a location within the existing
urban footprint of the Seaside Estate that maximises existing infrastructure,
limits urban sprawl and limits impacts on the natural environment.

The most relevant outcome from the FBNSS is:

o Precinct 5 — Undertake a detailed assessment of the ‘Request to Amend
the Port Stephens Local Environmental Plan’ submitted for 2 Seaside
Boulevard, Fern Bay

The above outcome relates to this planning proposal. This outcome has been
achieved during the progression of this planning proposal.

The planning proposal is also consistent with:

o Environment Principle 2 Protect the coast and increase resilience to
natural hazards as it is not within the coastal zone and is on Low Hazard
Flood Fringe land that is considered suitable for residential development;

*» FEnvironment Principle 3 Protect important environmental assets and
enhance biodiversity connections as it will not result in any further native
vegetation removal,

o Open Space and Community Facilities Principle 1. Optimise access as the
site is within a walkable distance and directly opposite a local park;

o Transport Principle 1. Prioritise pedestrians and cyclists as the site will
have access to existing and planned foot paths and shared paths;

o Transport Principle 2. Support public transport ridership as the site will
access an existing bus route (136) to Stockton (south) and Newcastle
Airport (north); and

* Transport Principle 3. Maintain the integrity of Nelson Bay Road as a
regional transport corridor as future development will not create any new
access onto Nelson Bay Road.

The planning proposal is consistent with the FBNSS as it seeks to provide
additional housing utilising existing infrastructure and will support any
proposals to establish centres in other locations, including a town centre at
the Stockton Residential Centre.

15
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Q9. Has the planning proposal adequately addressed any social and
economic effects?

The proposal will result in the following positive social and economic effects:

o Employment opportunities in the Port Stephens LGA and Hunter Region
through construction jobs to carry out building works;

* Increased provision of housing within an existing residential
neighbourhood; and

¢ An increased population to support a future neighbourhood centre in
Fullerton Cove (subject to a separate planning proposal).

Removing business zoned land in Fern Bay may have a negative social and
economic impact on the local community where an undersupply of retail floor
area has been identified. The subject site was not identified as a viable option
for this retail space in the Hill PDA Study (ATTACHMENT 7). Stockton
Residential Centre was identified as the most viable spot for a town centre,
and is currently at master planning stage. In addition, there were 4 other sites
identified in the Hill PDA Study as more suitable for retail purposes, including
for a local neighbourhood supermarket.

Section D — State and Commonwealth interests

Q10. Is there adequate public infrastructure for the planning proposal?

The subject site has been cleared with roads and drainage constructed
(Figure 13). The site can be connected to all infrastructure services due to its
location within Seaside Estate, Fern Bay.

Q11. What are the views of State and Commonwealth public authorities
consulted in accordance with the Gateway determination?

During the assessment and determination of the Seaside Estate Subdivision
(MP 06_0250) consultation with the Department of Defence, the Rural Fire
Service, Department of Water and Energy, Primary Industries and NSW
National Parks and Wildlife Services was undertaken.

Consultation has been undertaken with the following public authorities:

o NSW Rural Fire Service
o Department of Defence

The NSW Rural Fire Service and the Department of Defence made no
objections to the planning proposal. The submission from Department of
Defence requests that a condition for the management of organic waste be
included in any development approval. Chapter B6 of the Port Stephens
Development Control Plan 2014 was developed in accordance with Department
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of Defence to appropriately manage the storage of organic waste which
addresses this request. NSW Rural Fire Service set out that future development
should comply with the specifications and requirements of Planning for Bush
Fire Protection Guidelines. Planning for Bush Fire Protection guidelines are a
consideration at development application stage and will satisfy this request.

PART 4 — Mapping

ATTACHMENT 1 — Current Zoning Plan LZN_004A

ATTACHMENT 2 - Proposed Zoning Map — Map Amendment to Land Zoning
Map — Sheet LZN_004A from B1 Neighbourhood Centre to R2 Low Density
Residential Zone

ATTACHMENT 3 — Current Lot Size Map LSZ_004A

ATTACHMENT 4 - Proposed Lot Size Plan — Map amendment to Lot Size Map
— Sheet LSZ_004A from no specified minimum to 500 square metres

ATTACHMENT 5 — Current Height of Building Map Sheet HOB_004A
ATTACHMENT 6 — Proposed Height of Buildings Map — Map amendment to
Height of Buildings Map — Sheet HOB_004A from | 8 metres to J 9 metres

PART 5 - Community consultation

External consultation has been undertaken during the preparation of the draft
Fern Bay and North Stockton Strategy. Submissions received during the
exhibition period indicate a desire for a neighbourhood centre and
supermarket to be located within the area, including a petition in support of
the Fullerton Cove Proposal.

In accordance with the Gateway determination, the planning proposal was
placed on public exhibition for 14 days from 19 August 2021 to 2 September
2021.

Adjoining landowners were notified of the planning proposal and public notice
was placed in the Port Stephens Examiner. A copy of the planning proposal
was made available on Council's website.

During the exhibition period, no submissions were received from the

community. No changes were made to the planning proposal as a result of
community consultation.

PART 6 — Project timeline
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All consultation has been completed, the planning proposal will now be
reported to Council.

The following timetable is proposed to make the plan:

Oct Nov
21 ‘21
Council
Report
Parliamentary
Counsel
Gazettal
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ATTACHMENT 7 — Fern Bay and North Stockton Commercial Lands Study
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Attachment 8 — AHIMS Search Result
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This Planning Agreement is dated 2021

Parties:
Council

Port Stephens Council (ABN 16 744 377 876)
of 116 Adelaide Street, Raymond Terrace NSW 2324

Landowner and Developer

Kingshill Development No 1 Pty Ltd (ABN 99 158 129 652)
of Suite 1, 3B Macquarie Street, Sydney NSW 2000

Kingshill Development No 2 Pty Ltd (ABN 73 158 127 041)
of Suite 1, 3B Macquarie Street, Sydney NSW 2000

Introduction:

A The Developer owns the Land.

B The Developer lodged the Development Application with Council for Development Consent to
carry out the Development on the Land.

C The Developer has offered to enter into this Agreement with the Council to provide the
Development Contribution if the Development is undertaken.

D The Parties agree that the Developer offers the Development Contributions to enhance, maintain
and sustain the ecological values of the Land to ensure that the Development is not likely to
significantly affect a threatened species, population, or ecological community, or its habitat.

It is agreed:

1. Definitions and interpretation
1.1 Definitions
In this deed, unless the context clearly indicates otherwise:
Act means the Environmental Planning and Assessment Act 1979 (NSW).

Address for Service means the address of each party appearing in Schedule 2 or any new address
notified by any party to all other parties as its new Address for Service.

Administrative Fees means the reasonable costs incurred by the Council relating to and arising
directly from the administration and implementation of this deed.

Annual Works Program means the program set out in section 5.2 of the BMP.

Authority means any Federal, State or local government or semi-governmental, statutory, judicial
or public person, instrumentality or department.

5:11143815_1PEH
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Bank Guarantee means an irrevocable and unconditional undertaking:

(a) by an Australian bank which is an eligible financial institution for the purposes of Treasury
Circular NSW TC14/01 dated 24 January 2014 as amended, supplemented or substituted
from time to time; and

(b)  onterms acceptable to the Council, in the Council’s absolute discretion,

to pay the face value of that undertaking (being such amount as is required under this deed) on
demand.

Base CPl means the CPI number for the quarter ending after the date of execution of this Deed.

BCAMP means the Biodiversity Conservation Area Management Plan prepared by RPS Group
dated 27 June 2020 (version D02), as attached as Annexure A to this deed.

BMP means the Biodiversity Management Plan prepared by RPS Group dated 24 July 2020
(version 06) submitted with the Development Application.

BMZ 1 means the zone described in section 3.3.2 of the BMP.
BMZ 2 means the zone described in section 3.3.3 of the BMP.
BMZ 3 means the zone described in section 3.3.4 of the BMP.
BMZ 4 means the zone described in section 3.3.5 of the BMP.
BMZ 5 means the zone described in section 3.3.6 of the BMP.

Business Day means any day thatis not a Saturday, Sunday, public holiday or bank holiday in
Sydney, and concludes at 5pm on that day.

CLM Act means the Contaminated Land Management Act 1997 (NSW).

Commencement Date means the date this deed commences in accordance with clause 2.1 of this
deed.

Commercial Premises has the same meaning as commercial premises under the Standard
Instrument.

Consent Authority has the same meaning as in the Act.

Conservation Area means the area generally as shown on the plan attached as Annexure B to this
deed, subject to clause 3 of Schedule 4 .

Conservation Area Contribution means the:

(a)  provision of the Conservation Works; and

(b)  transfer of the Conservation Area to the Council,
in accordance with clause 2 of Schedule 4 .

Conservation Works means the works to be undertaken on the Conservation Area prior to
transfer of the Conservation Area to Council, comprising the works contemplated in the BMP.

Construction Certificate has the same meaning as in the Act.

Contamination has the same meaning as in the CLM Act and includes asbestos and lead.

PORT STEPHENS COUNCIL

130




ORDINARY COUNCIL - 12 OCTOBER 2021 - ATTACHMENTS

ITEM 3 - ATTACHMENT 2 VOLUNTARY PLANNING AGREEMENT.

5:11143815_1PEH

Page 5

Contamination Consultant means a suitably qualified consultant as agreed by the Council.

Contribution Amount means the amount of the Monetary Contribution to be paid by the
Developer in accordance with Schedule 4 .

Costs means any loss, cost, fee, charge, expense, Tax, rate, fine, penalty or debts including those
in connection with advisors and any compensation payable to any person in accordance with the
law.

CPI means the Sydney Consumer Price Index (All Groups) published by the Commonwealth
Statistician, or if that index no longer exists, any similar index that the Council specifies, in his or
her sole discretion, for the purposes of this deed.

CPI Adjustment Date means 1 July 2020 and each anniversary of 1 July 2020 thereafter.

Current CPl means the CPI number for the quarter ending immediately before 31 March in the
relevant adjustment year.

Dealing means in relation to the Land means, without limitation, selling, transferring, assigning,
mortgaging, charging, disposing, encumbering or otherwise dealing with the Land.

Development means the development the subject of concept development application reference
16-2018-772-1, being a concept development for the future residential subdivision on the Land
located within the Kings Hill Urban Release Area and Stage 1 subdivision works for initial site
preparation and vegetation clearing.

Development Application has the same meaning as in the Act.
Development Consent has the same meaning as in the Act.

Development Contribution means the contributions to be provided by the Developer in
accordance with Schedule 4 .

Developer means the Developer and the Landowner, unless otherwise specified in this deed.

Explanatory Note means the note exhibited with a copy of this deed when this deed is made
available for inspection by the public pursuant to the Act, as required by the Regulation.

General Register of Deeds means the land register maintained under the Conveyancing Act 1919
(NSW) and so titled.

GST means any form of goods and services tax payable under the GST Legislation.
GST Legislation means the A New Tax System (Goods and Services Tax) Act 1999 (Cth).
Land means the land described in Schedule 3.

Mediation Program means the Mediation Program of the Law Society of New South Wales as
published on its website and as varied from time to time.

Milestone means the works or other activities specified in Column 1 of Table 1 in Schedule 6
relating to the carrying out of the Conservation Works.

Milestone Notice means a written notice from the Developer to the Council notifying the Council
that the Developer has achieved the Milestone specified in the notice, in accordance with
clause 1.2 of Schedule 6.
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Council, to fund in-perpetuity maintenance of the Conservation Area prior to the transfer of the

Conservation Area to Council, in accordance with clause 6 of Schedule 4.

Nominated Officer means an officer of the Council for the time being holding a position

nominated by the Council for the purposes of this deed.

Plan of Subdivision means a registered plan of subdivision within the meaning of section 195 of

the Conveyancing Act 1919 (NSW).

Planning Application means:

(a) a Development Application; or

(b)  any other application required under the Act,
which seeks approval for the subdivision of the Land.

Real Property Act means the Real Property Act 1900 (NSW).

Register means the Torrens title register maintained under the Real Property Act.
Regulation means the Environmental Planning and Assessment Regulation 2000 (NSW).
Related Entity has the same meaning as in section 9 of the Corporations Act 2001 (Cth).

Remediation has the meaning given to it in State Environmental Planning Policy No. 55 —

Remediation of Land and remediate has a corresponding meaning.

Residential Accommodation has the same meaning as residential accommodation under the

Standard Instrument.

Security means a Bank Guarantee for the amount and on the terms specified in Schedule 5 .

Service Lot means a lot that is created for one or more of the following purposes:

(c) tobe dedicated or otherwise transferred to an Authority;

(d)  for any public utility undertaking within the meaning of the Standard Instrument as at the

date of this deed;

(e) to be association property within the meaning of the Community Land Development Act

1989 (NSW); or

(f)  for open space, recreation, environmental conservation, drainage or riparian land

management,
but does not include a Super Lot.
Site Audit Report has the same meaning as in the CLM Act.
Site Audit Statement has the same meaning as in the CLM Act.

Site Auditor has the same meaning as in the CLM Act.

Standard Instrument means the Standard Instrument—Principal Local Environmental Plan.

Strata Plan means a strata plan or strata plan of subdivision within the meaning of the Strata

Schemes Act.

5:11143815_1PEH
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Strata Schemes Act means the Strata Schemes Development Act 2015 (NSW).

Subdivision Works Certificate means a certificate authorising works on the Land pursuant to
Division 6.4 of Part 6 of the Act.

Super Lot means a lot that forms part of the Land which, following the registration of a Plan of
Subdivision, is intended for further subdivision (including strata and community title subdivision):

(a) for Residential Accommodation; or
(b)  to be used for Commercial Premises,
but does not include a Service Lot.

Tax means a tax, duty (including stamp duty and any other transaction duty), levy, impost, charge,
fee (including a registration fee) together with all interest, penalties, fines and costs concerning
them.

Transfer Date is defined in clause 3.2 of Schedule 4 to this Deed.
Urban Lot means a lot that forms part of the Land to be created by the registration of a:
(a) Plan of Subdivision and is intended to be developed for Residential Accommodation; or
(b)  Strata Plan and has been or is being developed for Residential Accommodation,
but excluding any Service Lots and Super Lots.
1.2  Interpretation
In this deed unless the context clearly indicates otherwise:

(a) areference to this deed or another document means this deed or that other document and
any document which varies, supplements, replaces, assigns or novates this deed or that
other document;

(b) areference to legislation or a legislative provision includes any statutory modification, or
substitution of that legislation or legislative provision and any subordinate legislation issued
under that legislation or legislative provision;

(c)  areference to a body or authority which ceases to exist is a reference to either a body or
authority that the parties agree to substitute for the named body or authority or, failing
agreement, to a body or authority having substantially the same objects as the named body
or authority;

(d)  areference to the introduction, a clause, a schedule or an annexure is a reference to the
introduction, a clause, a schedule or an annexure to or of this deed;

(e) clause headings, the introduction and the table of contents are inserted for convenience
only and do not form part of this deed;

(f)  the schedules and annexures form part of this deed;

(g) areference to a person includes a natural person, corporation, statutory corporation,
partnership, the Crown or any other organisation or legal entity;

(h)  areference to a natural person includes their personal representatives, successors and
permitted assigns;

5:11143815_1PEH
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areference to a corporation includes its successors and permitted assigns;

areference to aright or obligation of a party is a reference to a right or obligation of that
party under this deed;

an obligation or warranty on the part of 2 or more persons binds them jointly and severally
and an obligation or warranty in favour of 2 or more persons benefits them jointly and
severally;

arequirement to do any thing includes a requirement to cause that thing to be done and a
requirement not to do any thing includes a requirement to prevent that thing being done;

including and includes are not words of limitation;

a word that is derived from a defined word has a corresponding meaning;
monetary amounts are expressed in Australian dollars;

the singular includes the plural and vice-versa;

words importing one gender include all other genders;

a reference to a thing includes each part of that thing; and

neither this deed nor any part of it is to be construed against a party on the basis that the
party or its lawyers were responsible for its drafting.

Operation and application of this deed

Operation

(a)
(b)

This deed commences on the date that this deed is signed by all the parties.

For the avoidance of doubt, the obligation under this deed to deliver the Development
Contribution does not take effect until:

(i) any Development Consent for Subdivision Works within the Development has been
granted; and

(ii)  the Developer issues a notice to Council required under section 6.12(2)(c) of the Act
for the commencement of works on the Land the subject of the first Subdivision
Works Certificate.

Planning agreement under the Act

This deed constitutes a planning agreement within the meaning of section 7.17 of the Act and the
parties agree on the matters set out in Schedule 1 .

Application

This deed applies to:

(a)
(b)

the Land; and

the Development.
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3.  Application of sections 7.11, 7.12 and 7.24 of the Act

The application of sections 7.11, 7.12 and 7.24 of the Act are excluded to the extent stated in
Schedule 1.

4. Development Contribution
4.1 Developer to provide Development Contribution

The Developer undertakes to provide, or procure the provision of the Development Contribution
to the Council in accordance with the provisions of Schedule 4 to this deed.

4.2 Acknowledgement

The Council acknowledges and agrees that the Council must use or expend the Monetary
Contribution for the purpose of ongoing maintenance and management of the Conservation Area
in accordance with the BCAMP.

5. Enforcement
5.1 Developer to provide Security

The Developer has agreed to provide security to the Council for the performance of the
Developer's obligations under this deed by providing the Security to the Council in accordance
with the terms and procedures set out in Schedule 5 .

6. Registration
6.1 Registration of deed

(a)  Within 20 Business Days of receiving a copy of this deed executed by the Council, the
Developer, at their own expense is to take all practical steps and otherwise do anything to
procure:

(i) the consent of each person, as required by the Registrar-General, who:
(A) has an estate or interest in the Land registered under the Real Property Act; or
(B) s seized or possessed of an estate or interest in the Land,
to the registration of this deed on the title to the Land and to the terms of this deed; and
(ii)  the execution of any documents;
(iii)  the production of the relevant certificates of title; and

(iv) the lodgement of this deed in aregistrable form at the NSW Land Registry Services
for registration by the Registrar-General in the relevant folio of the Register for the
Land, orin the General Register of Deeds if this deed relates to land not under the
Real Property Act.

(b)  The Developer will take all practical steps and otherwise do anything reasonably required to
procure the registration of this deed within three months of the date of this deed in the
relevant folio of the Register for the Land, or in the General Register of Deeds if this deed
relates to land not under the Real Property Act, including promptly responding to any
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requisitions made by the Registrar-General in respect of this deed and/or any ancillary
documents.

6.2 Evidence of registration

(a)  The Developer must provide the Council with evidence of the lodgement of this deed
pursuant to clause 6.1(a)(iv) within 10 Business Days of such lodgement at the NSW Land
Registry Services.

(b)  The Developer and the Landowner will provide the Council with a copy of the relevant folio
of the Register for the Land and a copy of the registered dealing containing this deed within
10 Business Days of receipt of notice of registration of this deed.

6.3 Release and discharge of deed

(a) The Council agrees to do all things reasonably required by the Developer, including
executing any form or providing any consent required by the NSW Land Registry Services to
extinguish and discharge this deed:

(i) over any Urban Lot, Super Lot or Service Lot that does not include any part of the
Conservation Area, upon receipt of a Subdivision Certificate application that will
create the Urban Lot, Super Lot or Service Lot; and

(ii)  in relation to any other part of the Land or any Service Lot that includes part of the
Conservation Area, once the Developer has completed its obligations under this deed
to the reasonable satisfaction of the Council or this deed is terminated or otherwise
comes to an end for any other reason.

6.4 Landowner’s interest in Land

The Landowner represents and warrants that at the date of this deed it is the owner of that part
of the Land identified in Schedule 3 .

7. Dispute Resolution
7.1 Not commence

A party must not commence any court proceedings relating to a dispute unless it complies with
this clause 7.

7.2 Written notice of dispute

A party claiming that a dispute has arisen under or in relation to this deed must give written
notice to the other party specifying the nature of the dispute.

7.3 Attempt to resolve

On receipt of notice under clause 7.2, the parties must endeavour in good faith to resolve the
dispute expeditiously using informal dispute resolution processes such as mediation, expert
evaluation or other methods agreed by them.

7.4 Mediation

If the parties do not agree within 21 Business Days of receipt of notice under clause 7.2 (or any
further period agreed in writing by them) as to:

(a) the dispute resolution technique and procedures to be adopted;
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(b)  the timetable for all steps in those procedures; or
(c)  the selection and compensation of the independent person required for such technique,

the parties must mediate the dispute in accordance with the Mediation Program. The parties
must request the president of the Law Society of NSW or the president's nominee to select the
mediator and determine the mediator's remuneration.

7.5 Court proceedings

If the dispute is not resolved within 60 Business Days after notice is given under clause 7.2 then
any party which has complied with the provisions of this clause 7 may in writing terminate any
dispute resolution process undertaken under this clause and may then commence court
proceedings in relation to the dispute.

7.6 Not use information

(a)  The parties acknowledge the purpose of any exchange of information or documents or the
making of any offer of settlement under this clause 7 is to attempt to settle the dispute. No
party may use any information or documents obtained through any dispute resolution
process undertaken under this clause 7 for any purpose other than in an attempt to settle
the dispute.

(b)  Unless agreed between the parties, no party may use any information or documents
obtained through any dispute resolution process undertaken under clause 7.4 in court
proceedings commenced pursuant to clause 7.5.

7.7 No prejudice

This clause 7 does not prejudice the right of a party to institute court proceedings for urgent
injunctive or declaratory relief in relation to any matter arising out of or relating to this deed.

8. GST
8.1 Definitions

Words and expressions used in this clause that are defined in the GST Legislation have the
meaning given in that legislation.

8.2 Intention of the parties

The parties intend that no additional amounts will be payable on account of GST and no tax
invoices will be exchanged between the parties, except for expenses incurred under clause 12.15.

8.3 Reimbursement

If the Council is obliged to pay any GST on any supply made in accordance with this deed, the
Landowner indemnifies the Council for the amount of any such payment required to be made.

8.4 Consideration GST exclusive

Unless othernwise expressly stated, all prices or other sums payable or consideration to be
provided under this deed are exclusive of GST.
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Additional Amounts for GST

If GST is imposed on any supply made in accordance with this deed, the Landowner must pay the
GST or pay to the Council an amount equal to the GST payable on or for the taxable supply,
whichever is appropriate in the circumstances.

Non monetary consideration
Clause 8.5 applies to non-monetary consideration.
Assumptions

The Developer acknowledges and agrees that in calculating any amounts payable under clause 8.5
the Developer must assume the Council is not entitled to any input tax credit.

No merger

This clause does not merge on completion or termination of this deed.

Assignment and transfer
Right to assign or novate

(a)  Prior to a proposed assignment or novation of its rights or obligations under this deed, the
party seeking to assign its rights or novate its obligations (Assigning Party) must seek the
consent of the Council and:

(i) satisfy the Council (acting reasonably) that the person to whom the Assigning Party’s
rights or obligations are to be assigned or novated (Incoming Party) has sufficient
assets, resources and expertise required to perform the Assigning Party’s obligations
under this deed insofar as those obligations are to be novated to the Incoming Party;

(i)  procure the execution of an agreement by the Incoming Party with the Council on
terms satisfactory to the Council (acting reasonably) under which the Incoming Party
agrees to comply with the terms and conditions of this deed as though the Incoming
Party were the Assigning Party; and

(iii)  satisfy the Council, acting reasonably, that it is not in material breach of its
obligations under this deed.

(b)  The Assigning Party must pay the Council’s reasonable legal costs and expenses incurred
under this clause 9.1.

Right to transfer Land

(a) The Developer must not sell or transfer to another person (Transferee) the whole or part of
any part of the Land on which this deed remains registered under section 7.6 of the Act.

(b)  Despite clause 9.2(a), the Developer may sell or transfer the whole or any part of the Land
on which this deed remains registered under section 7.6 of the Act to a Transferee if prior
to the proposed sale or transfer the Developer:

(i) satisfies the Council, acting reasonably, that the proposed Transferee has sufficient
assets, resources and expertise required to perform any of the remaining obligations
of the Developer under this deed or satisfies the Council, acting reasonably, that the
Developer will continue to be bound by the terms of this deed after the transfer has
been effected;
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(i)  procures the execution of an agreement by the Transferee with the Council on terms
satisfactory to the Council, acting reasonably, under which the Transferee agrees to
comply with the terms and conditions of this deed as though the Transferee were the
Developer; and

(ii)  satisfies the Council, acting reasonably, that it is not in material breach of its
obligations under this deed.

(c)  The Developer must pay the Council's reasonable legal costs and expenses incurred under
this clause 9.2.

9.3 Replacement Security
Provided that:
(a) the Developer has complied with clauses 9.1 and 9.2; and

(b)  the Transferee or Incoming Party (as the case may be) has provided the Council with a
replacement Security in accordance with the requirements of Schedule 5 and on terms
acceptable to the Council,

the Council will promptly return the Security to the Developer.
9.4 Transfer of Land between the Landowner and the Developer

(a)  The provisions of clauses 9.1 to 9.3 do not apply where the Landowner transfers any part of
the Land it owns to the Developer.

(b)  Despite clauses 9.1 to 9.2, the Landowner may, without consent, Deal with or assign its
rights under this deed or its interests in the Land on which this deed remains registered
under section 7.6 of the Act to a Related Entity, provided that the Landowner:

(i) notifies Council of the name of the assignee as soon as practicable prior to the
assignment occurring; and

(i)  provides the Council with an executed deed of novation, on terms acceptable to
Council (acting reasonably) requiring the assignee to comply with the terms of this
deed.

10. Capacity
10.1 General warranties
Each party warrants to each other party that:

(a) this deed creates legal, valid and binding obligations, enforceable against the relevant party
in accordance with its terms; and

(b)  unless otherwise stated, it has not entered into this deed in the capacity of trustee of any
trust.

10.2 Power of attorney

If an attorney executes this deed on behalf of any party, the attorney declares that ithas no
notice of the revocation of that power of attorney.
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Reporting requirement

(a)

On each anniversary of the date of this deed or as otherwise agreed with the Council until
such time as the Developer has provided the Development Contributions in accordance
with this deed, the Developer must deliver to the Council a report (in a format acceptable
to the Council) which must include those matters set out in clause 11(b).

The report must include a compliance schedule showing the details of all Development
Contributions provided under this deed as at the date of the report and indicating any non-
compliance with this deed and the reason for the non-compliance; and

Upon the Council’s request, the Developer must deliver to the Council all documents and
other information which, in the reasonable opinion of the Council are necessary for the
Council to assess the Developer’s compliance with this deed.

General Provisions

Entire deed

This deed constitutes the entire agreement between the parties regarding the matters set outin
it and supersedes any prior representations, understandings or arrangements made between the
parties, whether orally or in writing.

Variation and Review

(f)

This deed must not be varied except by a later written document executed by all parties.

This deed may be reviewed or modified and any review or modification of this deed will be
conducted in the circumstances and in the manner determined by the parties.

The parties acknowledge that the Developer will refer the Developer to the Commonwealth
under the Environment Protection Biodiversity Conservation Act 1999 (EPBC Act) as a
controlled action, which may give rise to the potential for future variation or modification
of this deed.

In the event that either party considers that a variation or modification of this deed is
required, including because of a determination made pursuant to a referral under the EPBC
Act, then the Developer and the Council agree to meet and review this deed.

During a review of the deed under cl 12.2(d), the parties agree to negotiate any variation or
modification to the deed in good faith and use their best endeavours to reach agreement.

Any agreement reached during a review under clause 12.2(d) will not constitute an
amendment to this deed until the amendment has been:

(i) confirmed in writing as a proposed amendment to this deed;

(ii)  publicly notified in accordance with the Regulation;

(iii) approved by Council after consideration of any public submissions; and
(iv) signed by the parties.

A failure by a party to agree to participate in a review under this clause 12.2 is taken to be a
dispute for the purposes of clause 7.
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(h)  If the parties cannot agree to the terms of any amendment to this deed following a review
under clause 12.2(d), either party may refer the matter to dispute resolution under clause
7.

Waiver

A right created by this deed cannot be waived except in writing signed by the party entitled to
that right. Delay by a party in exercising a right does not constitute a waiver of that right, nor will
a waiver (either wholly or in part) by a party of a right operate as a subsequent waiver of the
same right or of any other right of that party.

Further assurances

Each party must promptly execute all documents and do everything necessary or desirable to give
full effect to the arrangements contained in this deed.

Time for doing acts

(a) If:
(i) the time for doing any act or thing required to be done; or
(ii)  anotice period specified in this deed,

expires on a day other than a Business Day, the time for doing that act or thing or the
expiration of that notice period is extended until the following Business Day.

(b)  If any act or thing required to be done is done after 5 pm on the specified day, it is taken to
have been done on the following Business Day.

Governing law and jurisdiction
(a)  The laws applicable in New South Wales govern this deed.

(b)  The parties submit to the non-exclusive jurisdiction of the courts of New South Wales and
any courts competent to hear appeals from those courts.

Severance

If any clause or part of any clause is in any way unenforceable, invalid or illegal, it is to be read
down so as to be enforceable, valid and legal. If this is not possible, the clause (or where possible,
the offending part) is to be severed from this deed without affecting the enforceability, validity or
legality of the remaining clauses (or parts of those clauses) which will continue in full force and
effect.

Preservation of existing rights

The expiration or termination of this deed does not affect any right that has accrued to a party
before the expiration or termination date.

No merger

Any right or obligation of any party that is expressed to operate or have effect on or after the
completion, expiration or termination of this deed for any reason, does not merge on the
occurrence of that event but remains in full force and effect.

PORT STEPHENS COUNCIL

141




ORDINARY COUNCIL - 12 OCTOBER 2021 - ATTACHMENTS

ITEM 3 - ATTACHMENT 2 VOLUNTARY PLANNING AGREEMENT.

Page 16

12.10 Counterparts

This deed may be executed in any number of counterparts. All counterparts taken together
constitute one instrument.

12.11 Relationship of parties

Unless otherwise stated:

(a)

(b)

nothing in this deed creates a joint venture, partnership, or the relationship of principal and
agent, or employee and employer between the parties; and

no party has the authority to bind any other party by any representation, declaration or
admission, or to make any contract or commitment on behalf of any other party or to
pledge any other party’s credit.

12.12 Good faith

Each party must act in good faith towards all other parties and use its best endeavours to comply
with the spirit and intention of this deed.

12.13 No fetter

Nothing in this deed is to be construed as requiring the Council to do anything that would cause
the Council to breach any of the Council’s obligations at law and without limitation, nothing in this
deed shall be construed as limiting or fettering in any way the discretion of the Council in
exercising any of the Council’s statutory functions, powers, authorities or duties.

12.14 Explanatory note

The Explanatory Note must not be used to assist in construing this deed.

12.15 Expenses and stamp duty

(a)

5:11143815_1PEH

The Developer must pay its own and the Council’s reasonable legal costs and
disbursements in connection with the negotiation, preparation, execution and carrying into
effect of this deed within 20 days of Council providing a valid tax invoice.

The Developer agrees to pay to Council the Administrative Fees.

Prior to the issue of any notice to Council required under section 6.12(2)(c) of the Act for
the commencement of any works the subject of a Subdivision Works Certificate, the
Developer will pay to Council the amount of $50,000.00 (Administrative Fee Payment) to
be held and applied towards payment or reimbursement of Administrative Fees reasonably
incurred by the Council on and from the date Council grants the Subdivision Works
Certificate for the Development.

On each anniversary of the date upon which the first Administrative Fee Payment is paid by
the Developer to Council, the Developer will pay to the Council an amount of $50,000.
Within 14 days of receipt of the Administrative Fee Payment, Council will provide the
Developer with a valid Tax Invoice for the Administrative Fee Payment.

The Administrative Fees payable by the Developer will not exceed $250,000 in total and
$50,000 in Administrative Fees in any calendar year and nothing within this deed or this
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clause 12.15 requires the Developer to pay more than $250,000 in total in Administrative
Fees and more than $50,000 in Administrative Feesin any calendar year.

() Upon the Council notifying the Developer that all Administrative Fees have been paid, the
Council is to return the balance (if any) of the Administrative Fee Payment that has not
been applied under this clause and provide the Developer with any outstanding Tax
Invoices supporting any expenditure of the Administrative Fees requested by the
Developer.

(g) The Developer must pay for all reasonable costs and expenses associated with the giving of
public notice of this deed and the Explanatory Note in accordance with the Regulation.

(h)  The Developer must pay all Taxes assessed on or in respect of this deed and any instrument
or transaction required or contemplated by or necessary to give effect to this deed
(including stamp duty and registration fees, if applicable).

(i) The Developer must provide the Council with bank cheques, or an alternative method of
payment if agreed with the Council, in respect of the Council’s costs pursuant to clauses
12.15(a) and (g):

(i) where the Council has provided the Developer with written notice of the sum of such
costs prior to execution, on the date of execution of this deed; or

(i)  where the Council has not provided the Developer with prior written notice of the
sum of such costs prior to execution, within 30 Business Days of demand by the
Council for payment.

12.16 Notices

(a)  Any notice, demand, consent, approval, request or other communication (Notice) to be
given under this deed must be in writing and must be given to the recipient at its Address
for Service by being:

(i) hand delivered; or

(ii)  sent by facsimile transmission (if a facsimile number is provided in the Address for
Service); or

(iii)  sent by prepaid ordinary mail within Australia; or
(iv)  sent by email (if an email address is provided in the Address for Service).
(b) A Notice is given if:

(i) hand delivered, on the date of delivery but if delivery occurs after 5pm New South
Wales time or a day that is not a Business Day, is taken to be given on the next
Business Day;

(ii)  sent by facsimile and the sending party’s facsimile machine reports that the facsimile
has been successfully transmitted;

(A) before 5pm on a Business Day, on that day;
(B) after 5pm on a Business Day, on the next Business Day after it is sent; or

(C)  on aday that is not a Business Day, on the next Business Day after it is sent; or
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(iii)  sent by prepaid ordinary mail within Australia, on the date that is 2 Business Days
after the date of posting; or

(iv) sent by email:
(A)  before 5pm on a Business Day, on that Day;
(B)  after 5pm on a Business Day, on the next Business Day after it is sent; or
(C)  on aday that it is not a Business Day, on the next Business Day after it is sent,

and the sender does not receive a delivery failure notice.
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Schedule 1 - Summary of Requirements

Table 1 - Requirements under section 7.4 of the Act (clause 2.2)

The parties acknowledge and agree that the table set out below provides for certain terms, conditions
and procedures for the purpose of the deed complying with the Act.

Requirement under the Act This deed

Planning instrument and/or development
application — (section 7.4(2))

The Developer has:

(a) sought a change to an environmental (a) No
planning instrument.

(b) made, or proposes to make, a Development | (b) Yes
Application.

(c) enteredinto an agreement with, or is (c) No
otherwise associated with, a person, to
whom paragraph (a) or (b) applies.

Description of land to which this deed applies — See Schedule 3
(section 7.4(3)(a))

Description of development to which this deed See definition of Development in clause 1.1
applies — (section 7.4(3)(b))

Description of change to the environmental Not applicable
planning instrument to which this deed applies —
(section 7.4(3)(b))

The scope, timing and manner of delivery of See Schedule 4
contribution required by this deed — (section
7.4(3)(c))

Applicability of sections 7.11 and 7.12 of the Act | The application of sections 7.11 and 7.12 of the
— (section 7.4(3)(d)) Act is not excluded in respect of the
Development.

Applicability of section 7.24 of the Act— (section | The application of section 7.24 of the Act is not
7.4(3)(d)) excluded in respect of the Development.

Consideration of benefits under this deed if No
section 7.11 applies — (section 93F(3)(e))

Mechanism for Dispute Resolution — (section See clause 7

7.4(3)(f))

Enforcement of this deed — (section 7.4(3)(g)) See clause 5 and clause 6
No obligation to grant consent or exercise See clause 12.13

functions — (section 7.4(10))
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Requirement under the Act This deed

Registration of the Planning Agreement — Yes (see clause 6)
(section 7.6 of the Act)

Whether the Planning Agreement specifies that No (see Schedule 6)
certain requirements of the agreement must be
complied with before a construction certificate is
issued — (clause 25E(2)(g) of the Regulation)

Whether the Planning Agreement specifies that No
certain requirements of the agreement must be
complied with before an occupation certificate is
issued — (clause 25E(2)(g) of the Regulation)

Whether the Planning Agreement specifies that No
certain requirements of the agreement must be
complied with before a subdivision certificate is
issued — (clause 25E(2)(g) of the Regulation)
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Schedule 2 Address for Service

(clause 1.1)
Council
Contact: Port Stephens Council
Address: 116 Adelaide Street
RAYMOND TERRACE NSW 2324
Facsimile No: (02) 4988 0130
Email: Council@portstephens.nsw.gov.au

Developer and Landowner

Kingshill Development No 1 Pty Ltd

Contact: Wesley Chong

Address: Suite 1/ 3B Macquarie Street, Sydney NSW 2000
Facsimile No: (02) 9251 5089

Email: Wesley.chong@pmnol.com

Kingshill Development No 2 Pty Ltd

Contact: Wesley Chong

Address: Suite 1/ 3B Macquarie Street, Sydney NSW 2000
Facsimile No: (02) 9251 5089

Email: Wesley.chong@pmnol.com

5:11143815_1PEH
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(clause 1.1)
Lot Deposited Plan Folio Identifier Landowner
41 1037411 41/1037411 Kingshill Development No 1
Pty Ltd
4821 852073 4821/852073 Kingshill Development No 2
Pty Ltd
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Schedule 4 Development Contributions

(clause 4)

1. Development Contributions

(a)  The Developer undertakes to provide the Development Contribution to the Council in the
manner set out in the table below:

Development Timing Value

Contribution

Conservation Area In accordance with clause 2 of | Conservation Works

Contribution this Schedule 4 estimated at $3,500,000, in
accordance with Table 1 of
Schedule 6.

Monetary Contribution In accordance with clause 6 of | In accordance with clause 6

this Schedule 4 of this Schedule 4

2. Conservation Area Contribution

(a)  The Developer must:

(i) carry out the Conservation Works in accordance with Schedule 6 to the Council’s
satisfaction (acting reasonably) prior to the transfer of the Conservation Area to the
Council; and

(i)  transfer the Conservation Area to the Council in accordance with clause 3.4 of this
Schedule 4 .

3. Selection of Conservation Area

3.1 Site selection process

(a)  The parties acknowledge that while the approximate location of the Conservation Area is
shown on the plan at Annexure B, the final location of the Conservation Area is yet to be
determined.

(b)  The parties agree that the final location of the Conservation Area will be determined by the
following process:

(i) the Developer must, at its own cost and within at least 6 months of fulfilling all
Milestones, prepare and provide the Council with a plan (Conservation Area Plan)
identifying the boundaries of the Conservation Area (Proposed Site);

(ii)  the Council may inspect the Proposed Site for the purpose of determining whether it
is suitable to constitute the Conservation Area. The Developer agrees to grant access
to the Land to the Council and its nominees, agents and contractors for this purpose;

(iii)  the Council will provide written notice to the Developer of whether the Proposed Site
is suitable to constitute the Conservation Area. The Council agrees to use reasonable
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endeavours to provide such notice within 28 Business Days of receipt of the
Conservation Area Plan. If a notice under this clause:

(A) states thatthe Proposed Site is to constitute the Conservation Area, the
relevant Proposed Site will form the Conservation Area;

(B) states thatthe Proposed Site is not suitable as a Conservation Area, the
Developer must, within 30 Business Days of the Council’s notification under
this clause, provide a Conservation Area Plan for an alternative location for the
Conservation Area, in which case the provisions of clauses 3.1(b)(i) to (iii) of
this Schedule 4 will continue to apply until the location for the Conservation
Area is determined in accordance with clause 3.1(b)(iii){A) of this Schedule 4 ;

(C)  if nofinal location for the Conservation Area is determined after the Developer
has provided 3 different Conservation Area Plans for the Proposed Site, the
parties shall be in dispute and the provisions of clause 7 of this deed will apply
in relation to the Conservation Area; and

(D) if the Developer does not provide any Conservation Area Plan by the time
required under clause 3.1(b)(i) or clause 3.1(b)(iii}(B) of this Schedule 4, the
Council may decide in its sole discretion the location of the Conservation Area.

Contamination

(a)

(b)

Not more than one month prior to the date on which the Developer proposes to transfer
the Conservation Area to the Council (Transfer Date), the Developer must, at its cost,
obtain and provide to the Council:

(i

(i)

a contamination report prepared by a Contamination Consultant which:

(A}  confirms the nature and extent of any Contamination on the Conservation
Area; and

(B)  outlines any contamination remediation works which have been undertaken
on the Conservation Area for the purposes of making it suitable for the
purposes of conservation.

only if contamination remediation works have been undertaken, as identified in the
contamination report required by this clause, a Site Audit Report and Site Audit
Statement from a Site Auditor in respect of the Conservation Area which:

(A) states that the Conservation Area is suitable or will be suitable for the
purposes of conservation as at the Transfer Date;

(B) are addressed to the Council; and

(C) are otherwise on terms satisfactory to the Council (acting reasonably).

If the Developer does not comply with clause 3.2(a), the Council may:

(i)

(i)

refuse to accept the transfer of the Conservation Area until such time as clause 3.2(a)
has been complied with; and

without limiting the Developer’s obligations under clause 3.2(a), require that the
Developer undertake works, at the Developer’s cost and within a timeframe
determined by the Council (acting reasonably), so as to enable the Developer to
comply with clause 3.2(a),
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(iii)  in which case the Developer must comply with the Council’s requirements.

The Council must notify the Developer in writing within 15 Business Days of receipt of the
contamination report in accordance with clause 3.2(a) whether the Council is satisfied that
the Developer has complied with its obligations under clauses 3.2(a) and 3.2(b). For the
avoidance of doubt, any failure by the Council to provide a notice in accordance with this
clause 3.2(c) does not affect the Developer’s obligation to transfer the Conservation Area to
the Council in accordance with clause 3.4 of this Schedule 4 .

Registration of positive covenant

(a)

(b)

(c)

Upon registration of the transfer of the Conservation Area to the Council, the Council must
register a positive covenant to the Conservation Area.

The covenant must provide that the owner of the Conservation Area must maintain and
manage the Conservation Area in accordance with the BCAMP.

The covenant must provide that if the Council transfers the Conservation Area that the
transferee is to register a positive covenant on title of the Conversation Area in
substantially the same terms as the positive covenant that is required by this clause 3.3.

Transfer of the Conservation Area

(a)

(c)

Following receipt of:

(i) a notice from the Council stating that the Proposed Site is suitable to constitute the
Conservation Area pursuant to clause 3.1(b); and

(ii)  anotice from the Council in accordance with clause 3.2(c) of this Schedule 4 ; and

(iii)  anotice from the Council stating that all Milestones have been achieved pursuantto
clause 1.2 of Schedule 6,

the Developer agrees to:
(iv) register a Plan of Subdivision to create a lot comprising the Conservation Area; and
(v)  deliver to the Council:

(A) aform of transfer in respect of the land comprising the Conservation Area
executed by the Landowner and in registrable form; and

(B)  the certificates of title for the Conservation Area,

and must take any other necessary action (other than paying stamp duty associated with
the transfer) to give effect to the transfer of the title of the Conservation Area to the
Council free of all encumbrances and affectations (including any charge or liability for rates,
taxes and charges), other than any encumbrances set out in clause 3.4(b) of this Schedule 4

Upon transfer, the Conservation Area will be free from any encumbrances other than
service easements, the positive covenant required by clause 3.3, or such other
encumbrances as agreed with the Council and such agreement by the Council must not be
unreasonably withheld or delayed.

The Developer must promptly comply, or procure compliance with, any requisitions raised
by the Registrar-General in relation to the transfer of the Conservation Area.
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The Developer will pay all rates and taxes owing in respect of the Conservation Area up to
and including the date that the Developer delivers the form of transfer and certificates of
title for the Conservation Area pursuant to clause 3.4(a)(v) of this Schedule 4 , after which
time the Council will be responsible for all rates and taxes in relation to the Conservation

Area.

The Developer must, from the Commencement Date not undertake any action or activity,
prior to the transfer being registered that will have a detrimental effect on the conservation
values of the Conservation Area except where the Developer is:

(i) directed to undertake such action or activity by another government agency or
instrumentality (such as the NSW Rural Fire Service);

(i)  maintaining existing access and existing tracks; or

(iii) otherwise required by law to undertake such an action or activity including in order
to comply with any conditions of a Development Consent or any order made under
the Actin respect of the Land.

For clarity, the Developer and the Council agree that transfer of the Conservation Area is
made subject to any rights of the Crown in respect of Aboriginal objects that may be
located within the Conservation Area.

4.  Compulsory Acquisition

(a)

(b)

5:11143815_1PEH

The Developer expressly agrees that clause 4(b) and clause 4(c) of this Schedule 4 operate,
to the extent necessary, as a deed poll in favour of the Council.

If the Developer does not transfer any part of the Conservation Area to the Council as
required by this deed, the Developer consents to the Council compulsorily acquiring that
part of the Conservation Area in accordance with the Land Acquisition (lust Terms
Compensation) Act 1991 (NSW), for the amount of $1.00.

The Developer and the Council agree that:

(i) this clause 4 is an agreement between them for the purposes of section 30 of the
Land Acquisition (Just Terms Compensation) Act 1991 (NSW); and

(ii)  in this clause 4, they have agreed on all relevant matters concerning the compulsory
acquisition and the compensation to be paid for the acquisition.

If the Council must pay compensation under Part 3 of the Land Acquisition (Just Terms
Compensation) Act 1991 to any person, other than the Developer, in accordance with the
compulsory acquisition arrangements under clause 4 of this Schedule 4 , the Developer:

(i) must reimburse the amount of that compensation to the Council on request; and

(ii)  indemnifies and agrees to keep indemnified the Council against all claims made
against the Council pursuant to the Land Acquisition (Just Terms Compensation) Act
1991 as a result of any acquisition by the Council of the whole or any part of the
Conservation Area under this clause 4 of this Schedule 4 .

The Developer must pay the Council, promptly on demand, an amount equal to all costs,
charges or expenses incurred by the Council acquiring the whole or any part of the
Conservation Area as contemplated by this clause 4 of this Schedule 4 .
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5. Indemnity

(a)  The Developer indemnifies and agrees to keep indemnified the Council against all claims
made against the Council as a result of:

(i) any harm, injury or death suffered by any person or animal as a result of
Contamination at the Conservation Area; and

(ii)  any Contamination that is required to be cleaned up by an Authority to allow the use
of the Conservation Area for conservation purposes,

but, in each case, limited to any Contamination that existed on or before the date that the
Conservation Area is transferred to or acquired by the Council.

6. Monetary Contribution

(a)  The Developer must pay the Monetary Contribution to the Council prior to the transfer of
the Conservation Area in accordance with this Schedule 4 .

(b)  The Contribution Amount will be an amount equal to the sum represented by “X” in the
following formula:

X = $3,000,000 x (Current CPI/Base CPI)

(¢)  Toavoid doubt on each CPI Adjustment Date, the value of X in clause 6(b) will be adjusted
by multiplying X by an amount equal to the Current CPI divided by the Base CPI.

(d)  For the avoidance of doubt, if the Developer does not undertake the Development, the
Developer is not required to pay the Maonetary Contribution.
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Schedule 5 Security terms
(clause 5.1)
1. Developer to provide Security
(a) In order to secure the payment or performance of the obligations of the Developer under

this deed, the Developer has agreed to provide the Security in the form of a Bank
Guarantee and at the time set out in the table below. The Security is limited to one Bank
Guarantee only and will not exceed the amount set out in the table below.

(b)  The Bank Guarantee must:
(i) name the “Port Stephens Council ABN 16 744 377 876" as the relevant beneficiary;
(ii)  bein the amount as set out in the table below;
(iii)  be as security for the Secured Obligation as set out in the table below; and

(iv) not have an expiry date.

Bank Guarantee Secured Obligation Timeframe

Amount

$600,000 All obligations imposed on the Prior to the issue of a notice
Developer under this deed to Council required under

section 6.12(2)(c) of the Act
for the commencement of
works the subject of a
Subdivision Works Certificate
but after any Development
Consent for Subdivision
Works within the
Development has been
granted

2. Claims under Bank Guarantees

(a)  The Council may:

(i) call upon any Security provided in accordance with this deed where the Developer
has failed to provide a fulfil the Secured Obligation in accordance with this deed; and

(i)  retain and apply such monies and any costs and expenses incurred by the Council in
rectifying any default by the Developer under this deed.

(b)  Prior to calling upon the Security, the Council must give the Developer not less than
10 Business Days written notice of his or her intention to call upon the Security.

(c) If:
(i) the Council calls upon a Security; and

(i)  applies all or part of such monies and any costs and expenses incurred by the Council
in rectifying any default by the Developer under this deed; and
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(iii)  has notified the Developer of the call upon the Security in accordance with clause 2(i)
of this Schedule 5,

then the Developer must provide the Council with a replacement Security to ensure that, at
all times, until the date the Security is released in accordance with clause 3 of this Schedule
5, the Council is in possession of Security for a face value equivalent to the relevant
Security required to be provided in accordance with clause 1 of this Schedule 5 .

3. Release of Security

If:

(a)  the Developer has paid or satisfied all of its obligations under this deed with regards to that
Secured Obligation; and

(b)  the whole of the Security relevant to the Secured Obligation has not been expended,

then the Council will promptly return the Security as it relates to that Secured Obligation (less any
costs, charges, duties and taxes payable) to the Developer.
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Schedule 6 Conservation Works

1. Conservation Works

1.1 Timing of Conservation Works

(a)  The Developer must complete the Conservation Works in accordance with any
Development Consent and in accordance with the timeframe specified in the BMP.

1.2 Attainment of Milestones relating to the Conservation Works

(a) If the Developer considers that it has achieved a Milestone in accordance with Table 1 of
this Schedule 6, the Developer will forward a milestone notice (Milestone Notice) to the
Council together with such other supporting documentation as is necessary for the Council
to determine whether that Milestone has been achieved. The Developer must promptly
provide any additional information reasonably requested by the Council.

(b)  The Council will, within 28 days of receiving the Milestone Notice and all the information
required under clause 1.2(a) of this Schedule 6 , determine whether the Milestone specified
in the Milestone Notice has been achieved and notify the Developer of its determination.

(c) If the Council, acting reasonably, is not satisfied that the Milestone has been achieved, the
Council will in its determination notify the Developer and provide an explanation as to why
it is considered that the Milestone had not been achieved and, if applicable, provide details
of:

(i) any additional work or tasks which must be undertaken; and/or
(i)  any information or documents which must be provided,

by the Developer, in order to achieve the Milestone. The Developer may, after taking into
account the Council's explanation and undertaking the work or providing the information or
documents required, re-submit a Milestone Notice together with any necessary
documentation.
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Execution page

Executed as a deed

Signed, sealed and delivered for and on behalf
of the Port Stephens Council

(ABN 16 744 377 876) by its Authorised Officer,
in the presence of:

Name of witness in full Name of Authorised Officer

Address of witness Office held

Executed by Kingshill Development No 1 Pty
Ltd (ABN 99158 129 652) in accordance with
section 127 of the Corporations Act:

Name of Director Name of Director/Secretary
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Executed by Kingshill Development No 2 Pty
Ltd (ABN 73 158 127 041) in accordance with
section 127 of the Corporations Act:

Signature of Director Signature of Director/Secretary

Name of Director Name of Director/Secretary
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Annexure C Explanatory Note

Explanatory Note
Exhibition of draft Voluntary Planning Agreement

Kings Hill Urban Release Area

Lot Number Deposited Plan Number
Lot 41 DP 1037411
Lot 4821 DP 852073

Environmental Planning & Assessment Regulation 2000 (clause 25E)
Planning Agreement

The purpose of this Explanatory Note is to provide a plain English summary to support the notification of
a draft voluntary Planning Agreement (the Planning Agreement) under Section 7.4 of the Environmental
Planning and Assessment Act 1979 (the Act).

The Planning Agreement will require the provision of conservation works (estimated at $3,500,000),
embellishment and public dedication of a Conservation Area, a Monetary Contribution of $3,000,000 for
ongoing management of the Conservation Area and a $250,000 Monetary Contribution towards
administrative costs of Council in administering the Planning Agreement and the Conservation Area.

This Explanatory Note has been prepared jointly between the parties as required by clause 25E of the
Environmental Planning and Assessment Regulation 2000 (the Regulations).

This Explanatory Note is not to be used to assist in construing the Planning Agreement.
Parties

Kingshill Development No 1 Pty Ltd and Kingshill Development No 2 Pty Ltd (together the Developer),
made an offer to Port Stephens Council (the Council) to enter into a voluntary Planning Agreement, in
connection with a Development Application.

Description of subject land

The land to which the Planning Agreement applies is legally described above and known as Kings Hill in
New South Wales (the Land).

Description of Proposed Development
This Planning Agreement applies to the development described in Development Application 16-2018-
772-1 being a concept development for the future residential subdivision on the Land located within the

Kings Hill Urban Release Area and Stage 1 subdivision works for initial site preparation and vegetation
clearing.
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Summary of Objectives, Nature and Effect of the Planning Agreement

Objectives of the Planning Agreement

To secure the embellishment, creation and dedication of the Conservation Area and its ongoing
management and maintenance.

Nature of the Planning Agreement

The Planning Agreement is a planning agreement under section 7.4 of the Act.

Itis an agreement between Council and the Developer under which the Development Contribution (as
set out in Schedule 4 of the Planning Agreement) are to be made by the Developer for public purposes
(as defined in section 7.4(2) of the Act).

Effect of the Planning Agreement

The Planning Agreement:

. relates to the Developer’'s development at Kings Hill;
. does not exclude the effect of sections 7.11, 7.12 and 7.24 of the Act;
. requires the establishment, embellishment and dedication of a Conservation Area on the

Developer's land in connection with the Development, and for the Monetary Contribution to be
paid and the Conservation Area dedicated to Council before works commence under a Subdivision

Works Certificate for the Developer’s development;

. is to be registered on the title to the Developer’s land;

. requires the Developer to provide security in the form of a bank guarantee for the Conservation
Works before works commence under a Subdivision Works Certificate for the Developer’s

development;

. imposes restrictions on the transfer of the Developer's land, or the assignment or novation of the

Developer’s obligations under the Planning Agreement;

. provides for dispute resolution by expert determination and mediation;

. provides that the Planning Agreement is subject to the law of New South Wales; and

. provides that the A New Tax System (Goods and Services Tax) Act 1999 (Cth) applies to the
Agreement.
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Assessment of the Merits of the Planning Agreement
How the Planning Agreement Promotes the Objects of the Act and the public interest
The Planning Agreement promotes the following objectives of the Act:
. to promote the social and economic welfare of the community and a better environment by the

proper management, development and conservation of the State’'s natural and other resources;

. to protect the environment, including the conservation of threatened and other species of native
animals and plants, ecological communities and their habitats; and

. to promote the orderly and economic use and development of land.

The Planning Agreement promotes the publicinterest through the provision of public amenities and public
services and the enhancement of the natural environment.

The Planning Purposes served by the Planning Agreement

The conservation works will be carried out for the purposes of enhancing the quality of the natural
environment and promoting the conservation of threatened and other species of native animals and
plans, preserving and conserving sites of Aboriginal cultural heritage and providing a public conservation
area.

The monetary contribution will be used to maintain and manage the Conservation Area following
dedication of the Conservation Area to Council.

How the Planning Agreement promotes the objectives of the Local Government Act 1993 and the
elements of the Council’s Charter (now section 8A)

The Planning Agreement is consistent with the following purposes of the Local Government Act 1993:

. provide goods, services and facilities, and to carry out activities, appropriate to the current and
future needs of local communities and the wider public; and

. to give councils a role in the management, improvement and development of the resources of their
areas.

By enabling Council to provide public infrastructure and facilities, the Planning Agreement is consistent
with the following guiding principles of councils, set out in section 8A of the Local Government Act 1993
(replacing the Council’s Charter):

. Councils should provide strong and effective representation, leadership, planning and decision-
making.

. Councils should carry out functions in a way that provides the best possible value for residents and
ratepayers.

. Councils should plan strategically, using the integrated planning and reporting framework, for the
provision of effective and efficient services and regulation to meet the diverse needs of the local
community.

. Councils should manage lands and other assets so that current and future local community needs

can be metin an affordable way.

5:11143815_1PEH

PORT STEPHENS COUNCIL

229




ORDINARY COUNCIL - 12 OCTOBER 2021 - ATTACHMENTS

ITEM 3 - ATTACHMENT 2 VOLUNTARY PLANNING AGREEMENT.

Page 104
. Councils should consider the long term and cumulative effects of actions on future generations.
. Councils should consider the principles of ecologically sustainable development.
. Councils should actively engage with their local communities, through the use of the integrated

planning and reporting framework and other measures.

Whether the Planning Agreement conforms with the Council’s Capital Works Program

The Planning Agreement will provide for additional reserve space and public Conservation Area within the
locality through the dedication of the Conservation Area and a monetary contribution for ongoing
management. The Planning Agreement is not inconsistent with Council's Capital Works Program and will
provide a unique area for Council to open walking trails, nature appreciation centres, eco-tourism facilities
and, in conjunction with Aboriginal cultural representatives, provide opportunities for tourism and
appreciation of Aboriginal cultural heritage sites.

Whether the Planning Agreement specifies that certain requirements must be complied with before a
construction certificate, occupation certificate or subdivision certificate is issued

No. The Planning Agreement relates to the establishment of a Conservation Area and Monetary

Contribution and is unrelated to a construction certificate, occupation certificate or subdivision
certificate.
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