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ITEM 3 - ATTACHMENT 2 PLANNING PROPOSAL TO MAKE WATER
STORAGE FACILITIES EXEMPT DEVELOPMENT.

FILE NUMBERS

Council: PSC2015 - 00703

Department: PP_2015_PORTS_003_00 (15/04617)

SUMMARY

Subject land: The Planning Proposal applies to land within certain

zones in the Port Stephens Local Government Area
Proponent: Port Stephens Council

BACKGROUND

The planning proposal seeks to implement a Notice of Motion (dated 10
February 2015) by amending the Port Stephens Local Environmental Plan
2013 (PSLEP 2013) by adding exempt development provisions for certain
water storage facilities.

Under the provisions of the PSLEP 2013 a farm dam is not currently
considered as exempt development and therefore requires a development
application to be lodged with Council. The planning proposal seeks to remove
the need for a development application for small dams by specifying this class
of development as exempt, subject to meeting the criteria.

It is important to note that the construction of farm dams may trigger other
requirements for development approval or licences separate to its
development classification. In this regard, there are a number of provisions
related to water licensing requirements as outlined in the NSW Farm Dams
Policy. As such, the proposed amendment to the PSLEP 2013 has been
drafted to reflect the need to adhere to the NSW Farm Dams Policy.

In addition, the PSLEP 2013 requires development consent for certain ground
disturbance activities within areas of the LGA mapped as Acid Sulfate Soils
(ASS). This can be addressed in the planning proposal through specifying
exclusion from Class 1 to 4 ASS and reflecting the specific depth restrictions
for land mapped as Class 5 ASS.

Although the planning proposal applies to all land within the RU1 Primary
Production and RU2 Rural Landscape zones, due to a number of constraints,
it is unlikely that rural land holders outside of the north and western portions of
the Local Government Area will be able to utilise the clause. ATTACHMENT 1
shows the areas where the clause is likely to be used.
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STORAGE FACILITIES EXEMPT DEVELOPMENT.

PART 1 — Objective of the proposed Local Environmental Plan
Amendment

The objectives of the planning proposal are to allow certain Water Storage
Facilities to be built without development consent on certain land in the Port
Stephens LGA.

PART 2 — Explanation of the provisions to be included in proposed LEP

The planning proposal aims to amend the Port Stephens Local Environmental
Plan 2013 by adding the following to Schedule 2 Exempt Development:

Adding the following to Schedule 2 Exempt Development:

Water Storage Facilities

a)

b)

c)

d)

€)
f)

g)

Note:

Must only be constructed on land zoned RU1 Primary Production or
RU2 Rural Landscape;

Must be less than 1 Megalitre if the subdivision was approved before 1
January 1999 with harvestable water rights or be built on minor
streams that capture a maximum of 10 per cent of the property's
average regional rainfall run-off;

Must not be on land mapped as Class 1, 2, 3 or 4 on the Acid Sulfate
Soils Map;

Maximum depth of 5 metres Australian Height Datum when within
500m of adjacent Class 1, 2, 3 or 4 Acid Sulfate Soil Land and by
which the water table is likely to be lowered below 1 metre Australian
Height Datum on adjacent Class 1, 2, 3 or 4 land;

Minimum distance from any property boundary — 10m;

Must not contain a spillway more than 1m in height;

Must not involve works within 40m of the banks of a named
watercourse.

Farm dams must comply with the NSW Farm Dams Policy (Harvestable

Dams Policy), a copy of which can be obtained from the NSW Office of Water
or relevant State Government Authority.

PLANNING PROPOSAL TO MAKE WATER
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PART 3 — Justification for the Planning Proposal

SECTION A — Need for the Planning Proposal
1. Is the planning proposal a result of any strategic study or report?

The planning proposal is the result of a Notice of Motion to Council on 10
February 2015, in which Council resolved to immediately prepare the planning
proposal.

A copy of the Notice can be found at ATTACHMENT 1.

2. Is the planning proposal the best means of achieving the objectives or
intended outcomes, or is there a better way?

The planning proposal is the only means of achieving the desired outcome, as
an amendment to the Port Stephens Local Environmental Plan is required.

SECTION B - Relationship to Strategic Planning Framework

3. Is the planning proposal consistent with the objectives and actions
contained within the applicable regional or sub-regional strategy ?

Lower Hunter Regional Strategy (LHRS)

The LHRS emphasises the importance of agriculture in the Lower Hunter.
The planning proposal will have potential benefits for the agricultural use of
rural zoned land by removing the requirement for development applications
for certain water storage facilities that are used for agricultural purposes.

4. Is the planning proposal consistent with the local Council's Community
Strategic Plan, or other local strategic plan?

Community Strategic Plan

The proposal is consistent with Council’s Integrated Strategic Plan (Port
Stephens 2022) as it will provide a practical solution for the assessment of
development applications, which will assist in achieving the performance
measures outlined in Strategic Direction 3.7 'Provide development and
building assessment and compliance services'.

Port Stephens Planning Strategy

Council's Port Stephens Planning Strategy recognises the importance of rural
land in the LGA. It seeks to ensure that current and future agriculture is not
compromised by the fragmentation of rural land. The PSPS also recognises
the significance of environmentally sensitive land within the LGA. The
planning proposal will not compromise the integrity of rural or environmental
land in the LGA as it provides strict parameters for the proposed exempt
development.
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PLANNING PROPOSAL TO MAKE WATER

5. Is the planning proposal consistent with applicable state environmental
planning policies?

There are no existing or draft State Environmental Planning Policies that
prohibit or restrict the proposed amendments as outlined in this planning
proposal. However, further discussion with relevant government agencies will
be undertaken regarding SEPP 14 — Coastal Wetlands. An assessment of
relevant State Environmental Planning Policies against the planning proposal

is provided below.

Table A: Relevant State Environmental Planning Policies

SEPP

Relevance

Consistency and
Implications

SEPP 14 -
Coastal
Wetlands

This SEPP places
restrictions on development
on land to which the plan
applies and seeks to ensure
that the coastal wetlands
are preserved and protected
in the environmental and
economic interests of the
State.

The proposal includes a
provision that excludes
dams within 40m of a
named stream from being
exempt. In order to
reduce potential
implications on SEPP 14
wetlands, the amendment
could include the
following:

g) Must not involve works
within 40m of the banks of
a 3" order or higher
watercourse;

Further consultation with
the Department of
Primary Industries —
Office of Water and the
Office of Environment and
Heritage is required on
this direction.

SEPP (Rural
Lands) 2008

The SEPP aims to facilitate
economic use and
development of rural lands,
reduce land use conflicts
and provides development
principles.

The planning proposal will
include a provision that a
dam cannot be
constructed as exempt
development within 10m
of a property boundary —
this will minimise potential
conflict with neighbouring
properties.

Further, the planning
proposal will aid in the
facilitation of the

PORT STEPHENS COUNCIL

118




ORDINARY COUNCIL - 24 NOVEMBER 2020 - ATTACHMENTS

ITEM 3 - ATTACHMENT 2 PLANNING PROPOSAL TO MAKE WATER
STORAGE FACILITIES EXEMPT DEVELOPMENT.

agricultural use of rural
land as it will minimise the
need for a development
application for certain
farm dams.

SEPP (exempt
and complying
development
codes) 2008

This Policy aims to provide
streamlined assessment
processes for development
by identifying types of
exempt and complying
development that have
minimal impact.

The planning proposal
seeks to add an exempt
provision to the LEP,
which is in addition to the
SEPP. The proposed
provision includes a
number of will have a
minimal impact.

6. Is the planning proposal consistent with applicable Ministerial Directions?

The planning proposal is consistent with all applicable Ministerial Directions
with the exception of Direction 4.3 Flood Prone Land. An assessment of the
planning proposal against the relevant s.117 Directions is provided in the

following table:

Ministerial
Direction

Aim of Direction

Consistency and
Implications

1. EMPLOYMENT AND RESOURCES

1.2 Rural Zones

The objective of this
direction is to protect the
agricultural production value
of rural land.

The proposal does not
include a provision to
increase densities in rural
land.

1.5 Rural Lands

The objective of this
direction is to protect the
agricultural production value
of rural and facilitate the
orderly and economic
development of rural lands
for rural and related
purposes.

The proposal will facilitate
the agricultural use of
certain rural land by
reducing the need for a
development application
for some farm dams.

2. ENVIRONMENT

AND HERITAGE

2.1
Environment
al Protection
Zones

The objective of this
direction is to protect and
conserve environmentally
sensitive areas.

Development will only be
exempt where there is
minimal environmental
impact. A dam will not be
exempt where it removes
trees or is within 40m of a
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named watercourse. The
planning proposal is
consistent with this

Conservation

direction is to conserve
items, areas, objects and
places of environmental
heritage significance and
indigenous heritage
significance.

direction.
2.2 Coastal The objective of this Development undertaken
Protection direction is to implement the | through the proposed
principles in the NSW provisions would be of
Coastal Policy. minimal significance.
2.3 Heritage The objective of this The proposed exemptions

do not apply to land on
which an item of heritage
significance is located.

3. HOUSING, INFRASTRUCTURE AND URBAN

DEVELOPMENT

3.1 Residential
Zones

Encourage a variety and
choice of housing types to
provide for existing and
future housing needs, make
efficient use of existing
infrastructure and services
and ensure that new
housing has appropriate
access to infrastructure and
services, and minimise the
impact of residential
development on the
environment and resource
lands.

The proposed exemptions
do not apply to residential
land.

4. HAZARD AND RISK

4.1 Acid Sulfate
Soils

The objective of this
direction is to avoid
significant adverse
environmental impacts from
the use of land that has a
probability of containing
acid sulfate soils.

To avoid any impacts
from acid sulfate soils, the
following provisions are
proposed:

a) Must not be on land
mapped as Class 1,
2, 3 or 4 on the Acid
Sulfate Soils Map;

b) Maximum depth of 5
metres Australian
Height Datum when

within 500m of
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adjacentClass 1,2, 3
or 4 Acid Sulfate Soil
Land and by which
the water table is
likely to be lowered
below 1 metre
Australian Height
Datum on adjacent
Class 1,2, 30r4
land;

The planning proposal is
consistent with the
direction.

4.3 Flood Prone
Land

The objectives of this
direction are to ensure that
development of flood prone
land is consistent with the
NSW Government's Flood
Prone Land Policy and the
principles of the Floodplain
Development Manual 2005,
and that the provisions of an
LEP on flood prone land are
commensurate with flood
hazard and include
consideration of the
potential flood impacts both
on and off the subject land.

This Direction states that
a planning proposal must
not contain provisions that
apply to the flood
planning areas which:
permit development to be
carried out without
development consent
except for the purposes
of agriculture (not
including dams, drainage
canals, levees, buildings
or structures in floodways
or high hazard areas),
roads or exempt
development.

The planning proposal is
inconsistent with this
direction as it proposes to
allow certain water
storage facilities (dams)
to be exempt.
Consultation with OEH
was undertaken on this
matter. OEH confirmed
that the planning proposal
is inconsistent with the
direction and have raised
a number of concerns
regarding the inclusion of
water storage facilities as
exempt development.
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5. REGIONAL PLANNING

51 The objective of this The planning proposal will
Implementation | direction is to give legal support agricultural and
of Regional effect to the vision, land use | environmental outcomes,
Strategies strategy, policies, outcomes | and this is consistent with
and actions contained in the Strategy.
regional strategies.

SECTION C — Environmental, Social and Economic Impact

7. Is there any likelihood that critical habitat or threatened species,
populations or ecological communities, or their habitats, will be adversely
affected as a result of the proposal?

No. The planning proposal includes provisions that minimise environmental
impacts by not allowing exempt development on ASS

8. Are there any other likely environmental effects as a result of the planning
proposal and how are they proposed to be managed?

No additional environmental effects are anticipated as a result of this
amendment.

9. Has the planning proposal adequately addressed any social and economic
effects?

The planning proposal will have minimal social or economic impacts.

SECTION D - State and Commonwealth interests
10. Is there adequate public infrastructure for the planning proposal?

The amendment does not warrant changes to the delivery of public
infrastructure.

11. What are the views of the State and Commonwealth public authorities
consulted in accordance with the gateway determination?

Department of Planning and Environment

The Department of Planning and Environment provided a Gateway
Determination on 16 June 2015. A copy of the determination can be found in
ATTACHMENT 2.

The Gateway Determination required Council to consult with the Department
of Primary Industries (Office of Water), the Office of Environment and
Heritage and the Hunter Water Corporation and to consider the exempt
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provisions in other Local Environmental Plans prior to the planning proposal
being exhibited.

Department of Primary Industries (Water)

DPI Water generally supports the proposal to add exempt development
provisions to dams that comply with the current Harvestable Rights Orders, as
published in the NSW Government Gazette 40 dated 31 March 2006. DPI
Water recommends, however, that the exemption be reworded to clearly
reference the Harvestable Rights Orders.

A copy of the Department's comments is located in ATTACHMENT 3.

Comment

It is anticipated that the planning proposal will be amended after the public
exhibition period to reflect the comments provided by the Department of
Primary Industries (Water).

Office of Environment and Heritage (OEH)

OEH do not support the proposed exempt provisions for water storage
facilities in the LEP as the significant earthworks required for a farm dam are
not considered to meet the 'minimal impact' criteria required for exempt
development classification. OEH have raised the following concerns regarding
the proposal, including:

* Impact on wetlands and associated communities that are not classified
as SEPP 14 and small watercourses which are not a 'named
watercourse'.

¢ By including the exempt provisions, council will not be in a position to
limit the impacts on sensitive wetland areas, and clearing will be
undertaken without approval via the 'routine agricultural management
activities ' provision of the Native Vegetation Act 2013.

¢ The planning proposal is inconsistent with section 117 Direction No.
43.

¢ The requirement for exempt development to obtain licensing under the
provisions of the NSW Farm Dams is inconsistent with exempt
complying development category, which implies that the development
will have no adverse impact on the environment or adjoining properties.

e The construction of a farm dam can require significant earthworks and
environmental disturbance and the scale of these earthworks makes it
unsuitable for exempt development. The scale for earthworks which is
appropriate for exempt development is generally that required for
retaining walls and excavations not exceeding 600mm in depth and the
legislation for this type of development includes provisions regarding
management of erosion and water control.

s The provisions apply to minor unnamed streams only, however these
are not defined and do not refer to the Strahler system used in the
Office of Water license guidelines. The provision should refer to
compliance with the harvestable rights criteria from the Office of Water

10
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because these are based on whole of property entitliement, not 10% of
a property's average runoff.

¢ A minimum setback of 10m with no provisions for the management of
flow direction or dam hydraulics and spillway is not supported.

* No provisions are made with respect to scour control downstream of
spillways or environmental management during construction.

* Provisions applying to acid sulfate soils could be extended to include
SEPP 14 wetlands, however council would need to make sure that
accurate mapping of these areas has taken place.

If the exempt provision is necessary, OEH provided additional considerations
for Council to add in order to minimise environmental impact, such as:

o Full compliance with the requirements of the Office of Water

+ Environmental management during construction, including erosion and
sediment control
Scour protection for spillways
Control over imported soil/construction material

* Measures to ensure flows are not diverted from or to adjoining
properties

* Increase setbacks from boundaries to greater than 10m.

A copy of the Office of Environment and Heritage comments (dated 4 August
2015) is located in ATTACHMENT 4.

Council undertook additional consultation with OEH to discuss the inclusion of
additional considerations, however OEH have advised that the planning
proposal cannot be supported due to the issues raised in the original
correspondence. A copy of OEH's comments dated 12 November 2015 is
located in ATTACHMENT 5.

Comment
OEH have advised that they will not support the planning proposal in any
form, including amendments discussed in their submission.

Prior to undertaking public consultation on this matter, Council is requesting
advice from the Depariment of Planning & Environment regarding OEH's
comments.

Hunter Water Corporation

Hunter water provided verbal advice on 30 July 2015 that they do not object to
the planning proposal.

Part 4 — Mapping

The planning proposal does not seek any amendments to the Port Stephens
Local Environmental Plan 2013 mapping.

11
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Part 5 — Community Consultation

PLANNING PROPOSAL TO MAKE WATER

The Gateway Determination requires the planning proposal to be publically

exhibited for a period of fourteen (14) days.

Part 6 — Project Timeline

The project is expected to be completed within 12 months from Gateway
Determination. The following timetable is proposed:

Task Description

Estimated Timeline

Gateway Determination June 2015
Completion of required technical June 2015
information

Government agency consultation July 2015
Public exhibition period February 2016
Consideration of submissions March 2016
Report to Council April 2016
Submission to Department to finalise | May 2016

the LEP

Parliamentary Counsel May 2016

12
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ATTACHMENT 4: Office of Environment & Heritage comments dated 4
August 2015

Y49
AL | ofrice of

S Environment
covermvent | & Heritage

Your reference. PSC 2001500703
Our reference: DOC16/272046-1

Contact: Karen Thumm, 48273153
Mr Wayne Wallis
General Manager
Port Stephens Council rOfRT STEPHENS COUNCIL
PO Box 42 nformation Services
RAYMOND TERRACE NSW 2324
_ - 7 AUG 2015

Attention: Sarah Connell i PSE QX

Action by

RH.C.

Dear Mr Wallis

RE: PLANNING PROPOSAL - PROPOSED AMENDMENT TO PORT STEPHENS LOCAL
ENVIRONMENTAL PLAN TO ALLOW FOR WATER STORAGE FACILITIES TO BE INCLUDED IN
SCHEDULE 2: EXEMPT DEVELOPMENT

| refer to your letter dated 17 July 2015 requesting comment under Section 56(2)(d) of the Environmental
Planning and Assessment Act 1973 on a planning proposal amending the Pert Stephens Local Environmental
Plan 2013 by adding exempt development provigions for water storage facilities. The Office of Environment
and Heritage (OEH) is unable to support this amendment as presented and provides the following comment
on matters of concern.

Biodiversity

Although the amendment includes provisions which will limit the potential for impacts on environmentally
sensitive lands, OEH is concerned that the provisions could still lead to the removal of some high
environmental values. It is acknowledged that provisions have been included to protect State Environmental
Planning Policy Neo. 14 (SEPP 14) wetlands and to provide a buffer to areas mapped as SEPP 14. However,
there are a diverse range of wetland communities which are unlikely to be protected by the provisions
provided, as they may not include trees, but still have the potential to be a wetland that is an endangered
ecological community protected under the Threatened Species Conservation Act 1995. Also, there are many
small watercourses, which likewise may be associated with a wetland endangered ecological community but
will not be protected as they are not a ‘named watercourse’. These areas could also be threatened species
habitat of species such as the Grass Owl or Green and Golden Bell Frogs.

By including these provisions in Schedule 2 of the Local Environmental Plan, Council will not be in a position
to limit impacts on sensitive wetland areas, as there will no longer be the requirement for dual consent and
the controls provided by the provision of ‘Routine Agricultural Management Activities' under the Native
Vegetation Regulation 2013 which allow clearing without approval for the construction of dams.

Flood Planning

Construction of a water storage facility under exempt development provisions appears to be inconsistent with
Section 117(2) direction Part 4.3 Part 8, in particular parts a, b and e.

Locked Bag 1002 Dangar NSW 2308
Level 4/26 Honeysuckle Drive Newcastle NSW 2300
rog.hee@environment.nsw.gov.au
ABN 30 B41 387 271
www,environment.nsw.gov.au
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A planning proposal must not contain provisions that apply to the flood planning areas which:

a) permit development in floodway areas,

b) permit development that will result in significant flood impacts to other properties,

c) permit a significant increase in the development of that land,

d) are likely to result in a substantially increased requirement for government spending on flood
mitigation measures, infrastructure or services, or

e) permit development to be carried out without development consent except for the purposes of
agriculture (not including dams, drainage canals, levees, buildings or structures in floodways or high
hazard areas), roads or exempt development.

There is a requirement noted in the Council documents for compliance with provisions of the NSW Farm
Dams requirements. It appears to be inconsistent to move an item which may require licensing from the NSW
Office of Water to an exempt development category. An exempt development category implies that there are
minimal compliance requirements and the development will not have adverse effects on the environment or
the adjoining properties.

Construction of a farm dam can require significant earthworks and environmental disturbance even if
constructed under the license requirements of the Office of Water. The size of dams is linked to harvestable
rights and therefore may be structures of significant size. The scale of earthworks which is appropriate for
exempt development is generally that reguired for retaining walls and excavations not exceeding 600
millimetres in depth and the provisions in the legislation for this type of exempt development include
provisions regarding management of erosion and water flows.

The provisions proposed by Council are noted to apply to minor unnamed streams only, however, these are
not defined and do not refer to the Strahler system used in the Office of Water license guidelines. The Council
provisions also nominate that a dam may capture a maximum of 10 per cent of the properties average
regional runoff. This item should refer to compliance with the harvestable rights criteria from the Office of
Water because these are based on the whole property entitlement and all dams on the property. Without
reference to these criteria 10 per cent per property may be interpreted as 10 per cent per dam. In addition
guidelines for farm dams from the Office of Water may change over time and listing values in the LEP may
not necessarily reflect these changes.

The document indicates a minimum setback of 10 metres from boundaries with no provisions for
management of flow direction or hydraulics of the dam and spillway. If a dam and spillway is constructed in
ling, the hydraulics of the flow may not have reverted back to initial conditions within a 10 metre distance.
There are no provisions in the guidelines to ensure that there are no changes to direction and nature of flow
downstream of the water storage area. Incorrect location of spillways may divert flow to adjoining properties.
No provisions are made with respect to scour control downstream of spillways or environmental management
during construction. It also noted there are provisions applying to acid sulfate soils and may be extended to
include SEPP14 wetlands. Council would need to ensure that mapping of these areas has taken place over
the entire area to which the exempt development provision is proposed to apply to ensure that restrictions
are communicated appropriately.

If it is necessary for Water Storage Facilities to be included in exempt development schedules then the
following minimum additions should be considered:

« full compliance with the requirements of the Office of Water needs to be the primary consideration

= additional requirements regarding environmental management during construction including erosion
and sediment contral need to be added

scour protection for spillways is required

control over imported soll/construction material may be needed

measures to ensure flows are not diverted from or to adjoining properties need to be in place
setbacks from boundaries for exempt development should be much greater than 10 metres.
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Farm dams appear to be too large a development to meet the minimal impact criteria required for exempt
development classification

If you have any enguiries concerning this advice, please contact Karen Thumm, Conservation Planning
Officer, on 4927 3153.

Yours sincerely

4 AUG 2015

RICHARD BATH
Senior Team Leader Planning, Hunter Central Coast Region
Regional Operations
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