
MINUTES ORDINARY COUNCIL - 28 FEBRUARY 2017 

 DRAFT 
 

MINUTES – 28 FEBRUARY 2017 
 

 
 
Minutes of Ordinary meeting of the Port Stephens Council held in the Council 
Chambers, Raymond Terrace on – 28 February 2017, commencing at 5.46pm. 
 
PRESENT: Mayor B MacKenzie, Councillors G. Dingle, C. 

Doohan, S. Dover, K. Jordan, P. Kafer, P. Le 
Mottee, J. Morello, J Nell, S. Tucker, General 
Manager, Corporate Services Group Manager, 
Facilities and Services Group Manager, 
Development Services Group Manager and 
Governance Manager. 

  
037 Councillor Steve Tucker 

Councillor Sally Dover 
 
It was resolved that the Minutes of the Ordinary Meeting of Port Stephens 
Council Ordinary Council held on 14 February 2017 be confirmed. 

 
  

Cr John Morello declared a less than significant conflict of interest in Item 
4. The nature of the is a social relationship. 
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MAYORAL MINUTE 

ITEM NO. 1 FILE NO: 17/36220 
  

 RM8 REF NO: PSC2014-2039 
 
LOCAL GOVERNMENT ELECTION - POSTAL VOTING 
 

THAT COUNCIL:  
 
1) Write to the Minister for Local Government, The Hon. Gabrielle Upton MP, 

seeking an exemption from the requirement to pass a resolution 18 months prior 
to the next local government election, to enable the election to be conducted by 
postal vote. 

2) Request that Council be granted the exemption to allow the 2017 Port Stephens 
local government election to be conducted exclusively by means of postal 
voting. 

 
 

ORDINARY COUNCIL MEETING - 28 FEBRUARY 2017 
MOTION 

038 Mayor Bruce MacKenzie 
Councillor John Nell 
 
It was resolved that Council: 
 
1) Write to the Minister for Local Government, The Hon. Gabrielle 

Upton MP, seeking an exemption from the requirement to pass a 
resolution 18 months prior to the next local government election, to 
enable the election to be conducted by postal vote. 

2) Request that Council be granted the exemption to allow the 2017 
Port Stephens local government election to be conducted exclusively 
by means of postal voting. 

 
 
BACKGROUND REPORT OF: TONY WICKHAM – GOVERNANCE MANAGER 
 
BACKGROUND 
 
Section 310B of the Local Government Act 1993, requires Council to pass a 
resolution at least 18 months before the next ordinary election of councillors to 
determine the voting method.  Sub-section (2) below provides two options, one being 
to conduct the election exclusively by means of postal voting. 
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310B Elections may be conducted exclusively by postal voting  
(1) This section applies to:  
(a) the City of Sydney local government area, and  
(b) any other local government area prescribed by the regulations for the purposes of 
this section.  
(2) A council may by a resolution made at least 18 months before the next 
ordinary election of councillors determine that voting at that election is to be 
conducted:  
(a) by means of attendance and postal voting, or  
(b) exclusively by means of postal voting.  
(3) Voting at an ordinary election of councillors must be conducted by the same 
means, whether by means of attendance and postal voting or exclusively by means 
of postal voting, as the previous ordinary election of councillors was conducted 
unless the council has determined by a resolution that complies with subsection (2) to 
change the means of conducting the voting.  
(4) Voting at a by-election must be conducted by the same means, whether by 
means of attendance and postal voting or exclusively by means of postal voting, as 
the previous ordinary election of councillors was conducted unless the council 
determines by a resolution made not later than 14 days after the casual vacancy 
occurred to change the means of conducting the voting.  
(5) Voting at a constitutional referendum or council poll must be conducted by the 
same means, whether by means of attendance and postal voting or exclusively by 
means of postal voting, as the previous ordinary election of councillors was 
conducted unless the council determines by a resolution made at the same meeting 
that the council determined to hold the referendum or take the poll to change the 
means of conducting the voting.  
(6) An election, constitutional referendum or council poll to be conducted exclusively 
by means of postal voting is to be conducted in accordance with the regulations.  
 
ATTACHMENTS 
 
Nil. 
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MAYORAL MINUTE 

ITEM NO. 1 FILE NO: 17/50922 
 RM8 REF NO: PSC2016-00754 
 
VOLUNTARY AMALGAMATION 
 

THAT COUNCIL:  
 
1) Write to the NSW Premier, The Hon. Gladys Berejiklian MP, the Minister for 

Local Government, The Hon. Gabrielle Upton MP and the Mayor of Dungog 
Shire Council advising Port Stephens Council is prepared to enter into a 
voluntary amalgamation with Dungog Shire Council. 

2) Ask the NSW Premier, The Hon. Gladys Berejiklian MP and the Minister for 
Local Government, The Hon. Gabrielle Upton MP for a financial contribution (as 
a minimum, being an amount similar to those recently merged councils) and 
removal of the rate freeze moratorium period, in order to assist the voluntary 
amalgamation. 

 
 

ORDINARY COUNCIL MEETING - 28 FEBRUARY 2017 
MOTION 

Councillor Chris Doohan left the meeting at 06:18pm, prior to voting. 
Councillor Chris Doohan returned to the meeting at 06:21pm, prior to voting. 
 
039 Mayor Bruce MacKenzie 

Councillor Chris Doohan 
 
It was resolved that Council: 
 
1) Write to the NSW Premier, The Hon. Gladys Berejiklian MP, the 

Minister for Local Government, The Hon. Gabrielle Upton MP and 
the Mayor of Dungog Shire Council advising Port Stephens Council 
is prepared to enter into a voluntary amalgamation with Dungog 
Shire Council. 

2) Ask the NSW Premier, The Hon. Gladys Berejiklian MP and the 
Minister for Local Government, The Hon. Gabrielle Upton MP for a 
financial contribution (as a minimum, being an amount similar to 
those recently merged councils) and removal of the rate freeze 
moratorium period, in order to assist the voluntary amalgamation. 
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BACKGROUND 
 
The NSW Premier announced on 14 February 2017, that all merger proposals that 
were not before the courts would now not proceed. This meant that the merger 
proposals between Port Stephens Council and Newcastle City Council, Port 
Stephens Council and Dungog Shire Council, and Maitland City Council and Dungog 
Shire Council will now not proceed. 
 
During the recent merger period, Council at its meeting held on 8 March 2016, 
resolved to make formal application to the Minister for Local Government for a 
merger between Port Stephens Council and Dungog Shire Council (Minute No.048). 
 
The Dungog Shire and Port Stephens Council merger proposal Delegate's report and 
Boundaries Commission reports have recently been published on the NSW Stronger 
Councils website. Following analysis and the public enquiry process, Delegate 
Peppin recommended that the merger proposal should proceed. This 
recommendation was supported by the Boundaries Commission review of the 
proposal and Delegate's report. 
 
Port Stephens Council is a financially sustainable, community focused organisation 
which is committed to doing the right things, the best way possible. This commitment 
was recognised by being declared ‘Fit’ for the future by the Independent Pricing and 
Regulatory Tribunal (IPART), which deemed that Council met all financial criteria 
(now and into the future) as well as having the ‘scale and capacity’ to deliver 
services, manage assets and meet its strategic obligations for the community it 
serves. 
 
Port Stephens Council’s stated preferred position is to stand alone. However, Council 
has also recognised the objectives of the Fit for the Future process, which may be 
briefly summarised as: 
 
• To increase the financial sustainability of councils; and 
• in some areas to reduce the number of councils to achieve planning and service 

delivery goals between State and local government agencies. 
 
In this regard, Port Stephens Council’s proposition of a merger between Dungog 
Shire Council and Port Stephens Council – will achieve the goals of the government 
in a more financially sustainable fashion, for government and residents, than any 
other proposed option. Furthermore, it will do so in a way that is largely accepted by 
the communities most impacted by the change. 
 
Evidence included in Council's merger proposal submission confirms that a merger 
with Port Stephens Council is a better outcome for Dungog Shire Council and its 
communities than a merger with Maitland City Council. By similar token, a merger 
with Dungog Shire Council is a far better outcome – financially, socially and in public 
opinion terms – for Port Stephens residents than the government’s deeply unpopular 
merger proposal with Newcastle City Council. 
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Key features of the Port Stephens Council and Dungog Shire merger proposal 
submitted in June 2016 are: 
 
Name 
It is proposed that the name of the new Council be called ‘Dungog-Port Stephens 
Regional Council’ to reflect the historic identities of each former local government 
area. 
 
Overall affordability 
Cost to merge of $2.4 million (over nine years) is less than a Dungog/Maitland 
merger ($4.9 million) and Port Stephens/Newcastle ($7.4 million), and can be 
absorbed by the new entity without adversely affecting ‘Fit for the Future’ financial 
criteria and service delivery. 
 
Infrastructure funding 
Backlog of infrastructure (Dungog 14% and Port Stephens 6%) can be funded over 
time without drawing on rates revenue, through a series of funding strategies well 
within the capacity of the proposed new council to manage. 
 
Rates impact minimised 
Impact on ratepayers is smaller than a merger of Port Stephens and Newcastle, and 
a merger of Dungog with Maitland.  
 
Increased services 
Opportunity exists to increase service levels to the Dungog community immediately 
at small or no cost, as well as to leverage tourism strengths. 
 
Like-minded communities 
Linking small rural and coastal communities, with similar outlooks, values and ways 
of life, as opposed to tying small communities to cities.  
 
Popular 
There is strong community support across both LGA's. The proposed merger is 
supported by 95.3% of Port Stephens residents (over a merger with Newcastle City 
Council). 21.6% of all Dungog residents have signed petitions in favour of the 
merger, while 77.5% of those polled by the Dungog Chronicle were also in favour. 
 
Respectful 
The proposed name reflects shared identity and values, acknowledges the increased 
size, scale and capacity, and reflects the economic and social value already 
established by the two names. 
 
Merging Port Stephens Council with Dungog Shire Council will also: 
 
• Increase community benefit to areas that otherwise would experience increased 

costs and decreased service delivery. 
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• Recognise the wants of Dungog Shire resident to become part of the Port 
Stephens Local Government Area. 

• Increase scale and capacity of Dungog Shire Council through access to those 
areas of impact identified by IPART as being factors in Port Stephens Council 
having ‘scale and capacity’. 

• Reduce the number of councils in the area without decreasing the ability for 
Hunter Councils to deal effectively with state agencies by limiting the impact on 
that body through decreased representation of communities in the region. 

 
It is understood that the Dungog Shire Council does not have a formal position on the 
merger proposal; however it has stated that its preferred position is to remain a 
stand-alone local government area. 
 
ATTACHMENTS 
 
Nil. 
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ITEM NO. 1 FILE NO: 17/12899 
 RM8 REF NO: 16-2016-780-1 
 
DEVELOPMENT APPLICATION 16-2016-780-1 FOR EARTHWORKS 
(EXCAVATION OF POTENTIAL HISTORICAL SITE) AT FLY POINT RESERVE, 98 
SHOAL BAY ROAD, NELSON BAY (LOT 101 DP1175980) 
 
REPORT OF: MATTHEW BROWN - DEVELOPMENT ASSESSMENT AND 

COMPLIANCE SECTION MANAGER  
GROUP: DEVELOPMENT SERVICES 
 

RECOMMENDATION IS THAT COUNCIL: 
 
1) Approve Development Application DA No. 16-2016-780-1 for earthworks 

(excavation of potential historical site) at Fly Point Reserve, 98 Shoal Bay Road, 
Nelson Bay (Lot 101 DP1175980) subject to the conditions contained in 
(ATTACHMENT 3). 

 
 

ORDINARY COUNCIL MEETING - 28 FEBRUARY 2017 
MOTION 

040 Councillor Chris Doohan 
Councillor Paul Le Mottee 
 
It was resolved that Council move into Committee of the Whole. 

 
Councillor Ken Jordan left the meeting at 06:40pm, prior to voting in Committee of the 
Whole. 
Councillor Ken Jordan returned to the meeting at 06:41pm, prior to voting in 
Committee of the Whole. 
 
COMMITTEE OF THE WHOLE RECOMMENDATION 

 Councillor John Nell 
Councillor Peter Kafer 
 
That Council: 
1) Approve Development Application DA No. 16-2016-780-1 for 

earthworks (excavation of potential historical site) at Fly Point 
Reserve, 98 Shoal Bay Road, Nelson Bay (Lot 101 DP1175980) 
subject to the conditions contained in (ATTACHMENT 3). 

2) Include provision in Condition 6 for an explosive/flammable devices 
expert to be onsite as part of the management plan. 
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In accordance with Section 375 (A) of the Local Government Act 1993, a division is 
required for this item. 
 
Those for the Motion: Mayor Bruce MacKenzie, Crs Geoff Dingle, Chris Doohan, 
Sally Dover, Ken Jordan, Peter Kafer, Paul Le Mottee, John Morello, John Nell and 
Steve Tucker. 
 
Those against the Motion: Nil. 
 
ORDINARY COUNCIL MEETING - 28 FEBRUARY 2017 
MOTION 

041 Councillor Chris Doohan 
Councillor Steve Tucker 
 
It was resolved that Council: 
 
1) Approve Development Application DA No. 16-2016-780-1 for 

earthworks (excavation of potential historical site) at Fly Point 
Reserve, 98 Shoal Bay Road, Nelson Bay (Lot 101 DP1175980) 
subject to the conditions contained in (ATTACHMENT 3). 

2) Include provision in Condition 6 for an explosive/flammable devices 
expert to be onsite as part of the management plan. 

 
 
In accordance with Section 375 (A) of the Local Government Act 1993, a division is 
required for this item. 
 
Those for the Motion: Mayor Bruce MacKenzie, Crs Geoff Dingle, Chris Doohan, 
Sally Dover, Ken Jordan, Peter Kafer, Paul Le Mottee, John Morello, John Nell and 
Steve Tucker. 
 
Those against the Motion: Nil. 
 
BACKGROUND 
 
The purpose of this report is to present a development application to Council for 
determination. This application seeks consent to undertake exploratory excavation to 
identify the location of a suspected former World War 2 military bunker in Fly Point 
Reserve, Nelson Bay. 
 
The works will involve excavating two (2) trenches to identify the entry arch of the 
bunker using a mid-sized excavator. Anecdotal evidence indicates the US Military 
constructed a bunker in what is now known as Fly Point Reserve during the 
occupation of the Port Stephens area in World War 2. It appears that the bunker was 
sealed and spoil placed at the entry following decommissioning of the military base, 
known as HMAS Assault, around the 1950s.  
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The application has been reported to Council for determination as the development is 
located on land of which Council is trustee. The facility is also a place of public 
interest and the discovery of a wartime bunker may result in further heritage and 
tourism prospects. 
 
Site 
 
The subject site is legally described as Lot 101 in DP 1175980 and is located at 98 
Shoal Bay Road, Nelson Bay. The entire site has a total area of 11.79ha and 
includes the sea-ward side of Victoria Parade and along Little Beach to the northeast. 
Victoria Parade provides access to the location of the proposed works. The site is 
characterised by a small, largely vegetated knoll with steep banks to Nelson Bay 
along its northern perimeter. 
Site History 
 
Anecdotal evidence suggests that Fly Point Reserve contained a bunker that was 
used by the United States Landing Force as a storage bunker as part of its wider 
naval operations within the Port Stephens area during World War 2. 
 
The site has been used for many years post-war for public recreation as a bushland 
reserve and contains the Native Flora Reserve. The site also includes the former 
migrant camp, foundations of HMAS Assault, an Aboriginal scar tree and a burial site. 
Below water items (approximately several hundred metres from the site of the 
trenches) include Higgins landing barges, army jeeps, various munitions and anchor 
of USS Henry S Grant. 
 
Proposed Development 
 
The application proposes to undertake exploratory excavation to identify the location 
of a suspected World War 2-era military bunker. The works will involve excavating 
two (2) trenches to identify the entry arch of the bunker using a mid-sized excavator.  
 
The intent of the excavation is to locate the top of the arched entrance to the bunker, 
based on eye-witness accounts. Further exploratory works may be required, 
depending on the outcome of this preliminary investigation, as the exact location, 
contents and condition of the bunker are unknown. 
 
The proposal does not seek to remove any trees and the trenches will be backfilled 
and the land surface restored following excavation. Works are expected to take 
approximately one (1) week during normal construction hours with all access via an 
existing gate on Victoria Parade. 
 
Assessment Outcomes  
 
The subject land is zoned B2 Local Centre, RE1 Public Recreation and W2 
Recreational Waterways under the Port Stephens Local Environmental Plan 2013 
(PSLEP2013). The portion of the site upon which the works are proposed is zoned 
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RE1 Public Recreation. The proposed development is considered to be ancillary to 
the primary purpose of the site, namely for Public Recreation. The excavation is 
expected to uncover a suspected former World War 2 military bunker, which may 
ultimately provide greater historical and recreational value to Port Stephens, 
providing additional tourism-related recreation in a bushland environment. 
Accordingly, the development is deemed to be permissible with consent. 
 
The development proposal was assessed against relevant controls and objectives as 
specified under the applicable State Environmental Planning Policies (No. 44 Koala 
Protection, No. 55 Remediation of Land and No. 71 Coastal Protection), PSLEP2013 
and Port Stephens Development Control Plan 2014 (PSDCP2014). The development 
is considered to be generally compliant with relevant controls and objectives. A 
detailed assessment of the proposal against the provisions of s.79C Environmental 
Planning and Assessment Act 1979 (EP&A Act) is provided at (ATTACHMENT 2).  
 
Key Issues 
 
The key issues arising out of the assessment of the application relate to the potential 
impacts on the existing natural environment of the proposed earthworks and the 
measures to be applied to mitigate any damage to the environment. The application 
was referred to Council's Heritage Advisor and Vegetation Management Officer, 
neither of which raised any objections to the proposal. 
 
The proposal will have limited impact on the natural environment, despite the site 
having a number of constraints including heritage value, high ecological value, 
bushfire affectation and Koala Habitat. The outcome of this preliminary phase of 
works will provide the base for further investigations in the event that the bunker is 
discovered. 
 
Council's Heritage advisor has requested several conditions be imposed to protect 
the natural environment and any relics that are uncovered. The Vegetation 
Management officer has requested the works be supervised by an appropriately 
qualified arborist to ensure trees are protected during the excavation and site 
reinstatement activities.  
 
During the notification period, Council received two (2) submissions in relation to the 
proposal. One (1) submission has raised the following concerns:  
 
• Potential for damage to the reserve by heavy equipment; 
• Council did not directly notify the Port Stephens Native Flora Garden Committee 

of the proposal. 
 
The other submission has stated there was no objection to the proposal. 
 
Given the nature of the proposal, the mitigation measures that can be employed to 
protect the natural environment through conditions of consent and the potential 
heritage value the discovery of the bunker may bring, the application has been 
recommended for approval. 
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COMMUNITY STRATEGIC PLAN 

Strategic Direction Delivery Program 2013-2017 
Community Safety. Use Council's regulatory powers and 

Government legislation to enhance 
public safety. 

FINANCIAL/RESOURCE IMPLICATIONS 
There are no financial or resource implications that result from the recommendation 
of this report.  
 
Source of Funds Yes/No Funding ($) Comment 
Existing budget Yes   
Reserve Funds No   
Section 94 No   
External Grants No   
Other No   

 
LEGAL, POLICY AND RISK IMPLICATIONS 
 
The development application is consistent with Section 79C of the Environmental 
Planning and Assessment Act 1979. 
 
Risk Risk 

Ranking 
Proposed Treatments Within Existing 

Resources? 
There is a risk that the 
application may be 
challenged at the Land 
and Environment Court if 
refused. 

Low Approve the application as 
recommended. 

Yes 
 

 
SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
The proposal represents the first small, but nonetheless important, step in potentially 
uncovering another part of Port Stephen's wartime history. The extent of any future 
exploratory or archaeological activities is dependent on this preliminary stage being 
undertaken. In the same token, the historical and community value of the bunker will 
only be known once this initial stage of exploration is undertaken.  
 
There is also the possibility that the bunker may contain explosives or contaminants, 
which pose more of a risk to the community, the adjoining Marine Park and the 
surrounding area if left in-situ. The development is not anticipated to have significant 
adverse impacts on the locality, surrounding properties or public places and 
accordingly, it is considered that approval of the proposal is an appropriate outcome.  
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CONSULTATION 
 
Consultation with key stakeholders has been undertaken, including through the public 
notification and advertising process. 
 
Internal 
 
The application was referred to Council's Heritage Advisor and Vegetation 
Management Officer for assessment and comment. 
 
Heritage Advisor – Council's Heritage Advisor noted that an Aboriginal Heritage 
Information Management System (AHIMS) search has identified the site contains an 
Aboriginal site near the location of the proposed trenches and has requested an 
Aboriginal Heritage due diligence assessment, as well as full consultation with the 
local Aboriginal community. Following discussions with Council's Heritage Advisor 
regarding the highly disturbed nature of the location of the trenches, it was agreed to 
dispense with the need for the due diligence assessment. 
 
The Heritage Advisor has also noted a number of other matters which can be 
accommodated as conditions of approval, should consent be issued. These include: 
 
1) Submission of an application for an exemption under Section 139(4) Type 1B 

(notification of a relic) of the Heritage Act 1977, with a copy of the exemption 
approval to be provided to Council (upon discovery of any relics during site 
works); 

2) Provision of a plan detailing the type and location of safety barriers and 
retention and reinstatement processes for sandy soils; 

3) Involvement of an Australian Registered Archaeologist; and 
4) Submission of a report to Council by the appointed archaeologist, detailing the 

findings and heritage management processes undertaken. 
 
Vegetation Management Officer – No objections were made, subject to the imposition 
of conditions requiring tree protection measures and the supervision of an arborist. 
 
External 
 
The proposed development was referred to the NSW Police for comment, given that 
the applicant had nominated the Police as being responsible for site security.  
Following discussions between the Police and the applicant, it was determined that 
unless something is uncovered during the course of the excavation that would require 
investigation, no further involvement was required. 
 
The application was also publicly notified and advertised for a period of fourteen (14) 
days when first received. As a result of this process, two (2) separate submissions 
were received, one (1) of which was in support of the proposal. The relevant matters 
raised in the remaining submission have been summarised below: 
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Issue  Response 
The Site is remote and 
has limited access. Heavy 
equipment used will 
damage and degrade the 
heavily-wooded Port 
Stephens Native Flora 
Garden.  

The bunker was built during World War 2 with what 
appears to be a deliberate attempt to conceal it in a 
vegetated hillside. Since that time, the vegetation has 
continued to grow and subsequently, Fly Point Reserve 
and the Native Flora Garden have been created.  
The applicant has advised that access will be provided to 
the excavation point along a disused track from an 
existing gate located approximately mid-way along 
Victoria Parade. The applicant has also stated that no 
trees will be removed along the access way or at the 
excavation site. The site of the proposed trenches is 
already sufficiently clear to enable the proposed 
excavator access to the site. 
Appropriate conditions have been imposed to prevent 
erosion and sedimentation and for the site to be 
reinstated following the completion of all excavation 
activities. 

The Port Stephens Native 
Flora Garden Committee 
was not specifically 
notified of the application 
and the address stated on 
the application was 
misleading. 

The application has been correctly notified and 
advertised in accordance with the requirements of the 
Port Stephens Development Control Plan 2014, with all 
potentially affected adjoining and adjacent landowners 
being notified. In addition, the application was placed on 
public exhibition with a notice placed in local print media 
for public viewing. 

 
The matters raised have been addressed in detail in the assessment included as 
(ATTACHMENT 2) to this report. The proposed development is considered to 
suitably address the requirements of the relevant legislation. Mitigation measures 
proposed in the application, in addition to the proposed conditions of consent are 
anticipated to adequately address any potential impacts of the development. 
 
OPTIONS 
 
1) Accept the recommendations. 
2) Amend the recommendations. 
3) Reject the recommendations. 
 
ATTACHMENTS 
 
1) Location Plan.   
2) Development Assessment Report.   
3) Notice of Determination.    
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COUNCILLORS ROOM 
 
1) Development plans. 
2) Proposed works explanation. 
 
TABLED DOCUMENTS 
 
Nil. 
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ITEM 1 - ATTACHMENT 1 LOCATION PLAN. 
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ITEM 1 - ATTACHMENT 2 DEVELOPMENT ASSESSMENT REPORT. 
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ITEM 1 - ATTACHMENT 3 NOTICE OF DETERMINATION. 
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ITEM NO. 2 FILE NO: 17/12826 
 RM8 REF NO: 16-2016-612-1 
 
DEVELOPMENT APPLICATION 16-2016-612-1 FOR A TELECOMMUNICATIONS 
FACILITY (MONOPOLE TOWER), SIGNAGE AND LIGHTING AT 82 BENJAMIN 
LEE DRIVE, RAYMOND TERRACE (LOT 21 DP850074) 
 
REPORT OF: MATTHEW BROWN - DEVELOPMENT ASSESSMENT AND 

COMPLIANCE SECTION MANAGER  
GROUP: DEVELOPMENT SERVICES 
 

RECOMMENDATION IS THAT COUNCIL: 
 
1) Refuse Development Application No. 16-2016-612-1 for a telecommunications 

facility (monopole tower), signage and lighting at 82 Benjamin Lee Drive, 
Raymond Terrace (Lot 21 DP850074) for the reasons contained in 
(ATTACHMENT 3). 

 
Councillor John Nell left the meeting at 06:47pm, prior to voting in Committee of the 
Whole. 
Councillor Peter Kafer left the meeting at 06:48pm, prior to voting in Committee of the 
Whole. 
Councillor John Nell returned to the meeting at 06:50pm, prior to voting in Committee 
of the Whole. 
Councillor Peter Kafer returned to the meeting at 06:50pm, prior to voting in 
Committee of the Whole. 
Councillor John Morello left the meeting at 06:51pm, prior to voting in Committee of 
the Whole. 
Councillor John Morello returned to the meeting at 06:56pm, prior to voting in 
Committee of the Whole. 
 

ORDINARY COUNCIL MEETING - 28 FEBRUARY 2017 
COMMITTEE OF THE WHOLE RECOMMENDATION 

 Councillor Paul Le Mottee 
Councillor John Nell 
 
That the recommendation be adopted. 

In accordance with Section 375 (A) of the Local Government Act 1993, a division is 
required for this item. 
 
Those for the Motion: Mayor Bruce MacKenzie, Crs Chris Doohan, Sally Dover, Ken 
Jordan, Peter Kafer, Paul Le Mottee, John Morello, John Nell and Steve Tucker. 
 
Those against the Motion: Cr Geoff Dingle. 
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ORDINARY COUNCIL MEETING - 28 FEBRUARY 2017 
MOTION 

042 Councillor Chris Doohan 
Councillor Steve Tucker 
 
It was resolved that Council refuse Development Application No. 16-2016-
612-1 for a telecommunications facility (monopole tower), signage and 
lighting at 82 Benjamin Lee Drive, Raymond Terrace (Lot 21 DP850074) 
for the reasons contained in (ATTACHMENT 3). 
 

 
In accordance with Section 375 (A) of the Local Government Act 1993, a division is 
required for this item. 
 
Those for the Motion: Mayor Bruce MacKenzie, Crs Chris Doohan, Sally Dover, Ken 
Jordan, Peter Kafer, Paul Le Mottee, John Morello, John Nell and Steve Tucker. 
 
Those against the Motion: Cr Geoff Dingle. 
 
BACKGROUND 
 
The purpose of this report is to present a development application to Council for 
determination. The application proposes to remove an existing small pole (holding a 
business identification sign) and replace it with a new monopole containing three (3) 
x panel antennas (with an overall height of 22.9m). The monopole will also contain 
two (2) new car park lights and a new 1.5m x 1m business identification sign. The 
development is located immediately adjacent to the main vehicular entry access point 
to the site. 
 
In addition, an outdoor equipment shelter is proposed as part of the development, 
which will be located adjacent to the existing commercial building (behind the existing 
1.8m high colourbond fence). Ancillary equipment associated with operation of the 
facility is proposed to be installed including cabling, underground conduits, 
underground pits, cable trays, ladders, bird proofing, earthing, electrical works and 
air-conditioning equipment. 
 
The application has been reported to Council for determination as the development is 
located adjacent to two sensitive sites (child care centres) and in close proximity to 
another, being a primary school. The child care centres are located at 88 Benjamin 
Lee Drive (Raymond Terrace Early Education Centre) and 89 Benjamin Lee Drive 
(Bright Horizons Australia Childcare). These child care centres are located 31m and 
147m respectively from the location of the proposed tower on the subject site. The 
playground of Grahamstown Public School is also located 88m to the north of the 
proposed tower location. 
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Site 
 
The subject site is legally described as Lot 21 in DP 850074 and is located at 82 
Benjamin Lee Drive, Raymond Terrace (at its intersection with Mount Hall Road). The 
site has a total area of 794.94m2 and currently contains a Foodworks retail shop. A 
small pole sign is located adjacent to the front boundary and main vehicular access 
point (which is proposed for removal under this application). Other structures on the 
site include a 1.8m high colourbond fence along part of the front boundary and a 
shipping container stored behind the fence. 
 
The site forms part of a small group of retail and commercial services, which includes 
the Lakeside Tavern, all of which share common vehicular access and car parking 
facilities. 
 
The land to the north and east of the site generally comprises single storey detached 
dwellings. Several single storey townhouses are located to the southwest, with two 
child care centres located in close proximity at 88 Benjamin Lee Drive (Raymond 
Terrace Early Education Centre) and 89 Benjamin Lee Drive (Bright Horizons 
Australia Childcare) to the west. The Raymond Terrace Early Education Centre 
immediately adjoins the north western boundary of the Site. A public reserve 
(lakeside Reserve No.2) is located further to the northwest, with Grahamstown Public 
School located to the north. 
 
Site History 
 
The site was previously used for the purposes of a service station, approved on 15 
March 1991 in conjunction with the adjoining shopping centre under DA-1991-60003. 
The subject lot was subsequently excised off the original allotment in a two-lot 
subdivision, approved under DA-1994-41649 on 7 December 1994. 
 
Assessment Outcomes  
 
The subject land is zoned B1 Neighbourhood Centre under the Port Stephens Local 
Environmental Plan 2013 (PSLEP2013). The proposal is defined as signage and a 
telecommunications facility under the PSLEP2013, both of which the applicant 
contends are ancillary to the principal retail use of the site. 
 
The proposed signage is permissible with consent, while the Land Use Table to the 
PSLEP2013 does not specifically nominate a telecommunications facility as being 
permissible in the zone. Notwithstanding this, the provisions of Clause 115 of the 
State Environmental Planning Policy (Infrastructure) 2007 (the Infrastructure SEPP) 
prevail over the LEP with respect to the proposed telecommunications facility and 
accordingly, the development is permissible with consent.  
 
The development proposal was assessed against relevant controls and objectives as 
specified under the Infrastructure SEPP and State Environmental Planning Policy No. 
64 – Advertising and Signage (SEPP 64), PSLEP2013 and Port Stephens 
Development Control Plan 2014 (PSDCP2014). 
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Key Issues 
 
The key issues arising out of the assessment of the application relate to the location 
of the proposal and the level of impact on the built environment in the context of the 
surrounding area and adjoining land uses. The current proposal is located directly 
adjoining sensitive areas (i.e. two childcare centres and a primary school in close 
proximity), which is not recommended under the relevant guidelines. The applicant 
has failed to adequately demonstrate why the proposal is required to be in this 
particular sensitive location (as opposed to other alternative sites which are likely to 
result in a reduced visual impact). 
 
The development does not satisfy the applicable controls with respect to: 
 
• Compliance with the Location Principles contained within the NSW 

Telecommunications Facilities Guideline including Broadband (2010) with 
respect to proximity to a "sensitive location" (childcare centres and a school), 
visual impact and opportunities for alternative locations (Infrastructure SEPP); 

• Clause 13 – Matters for Consideration – SEPP No. 64 – scale, location size and 
context of the proposed monopole upon which the proposed sign is to be 
mounted on; 

• Suitability of the proposed tower in the context of its proximity to the main 
vehicular access driveway to the site, the adjoining sensitive receivers 
(childcare centres) and the surrounding area in general; 

• Approval of the proposal does not serve the public interest. 
 
Although the applicant has submitted information which states that the predicted 
levels of radiofrequency electromagnetic energy (RF EME) are well below the 
maximum exposure limit, it is noted that compliance with this alone does not exempt 
an applicant from locating telecommunications facilities wherever they please. 
Industry Code C564:2011 Mobile Phone Base Station Deployment, which applies in 
respect of siting and design requirements, requires the application of a precautionary 
approach to the deployment of mobile phone communications infrastructure. In 
adopting this principle and having due regard to the surrounding context of sensitive 
land uses in close proximity, the proposal is not considered to be suitable in the 
location proposed. 
 
A detailed assessment of the proposal against the provisions of s.79C Environmental 
Planning and Assessment Act 1979 (EP&A Act) is provided at (ATTACHMENT 2).  
In light of the above matters, the application has been recommended for refusal. 
 
COMMUNITY STRATEGIC PLAN 
 
Strategic Direction Delivery Program 2013-2017 
Community Safety. Use Council's regulatory powers and 

Government legislation to enhance 
public safety. 
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FINANCIAL/RESOURCE IMPLICATIONS 
 
The determination could be challenged in the Land and Environment Court. 
Defending Council's determination could have financial implications. 
 
Source of Funds Yes/No Funding 

($) 
Comment 

Existing budget Yes  There is scope within Council's 
existing budget to defend 
Council's determination if 
challenged. 

Reserve Funds No   
Section 94 No   
External Grants No   
Other No   

 
LEGAL, POLICY AND RISK IMPLICATIONS 
 
The development application is inconsistent with the relevant planning instruments, 
telecommunications infrastructure development guidelines including; the 
Environmental Planning and Assessment Act 1979 (EP&A Act), PSC LEP2013, 
DCP2014, the NSW Telecommunications Facilities Guideline including Broadband 
(2010); and Industry Code C564:2011 Mobile Phone Base Station Deployment. 
 
Risk Risk 

Ranking 
Proposed Treatments Within 

Existing 
Resources? 

There is a risk the 
proposal will have an 
adverse impact on the 
wellbeing and amenity of 
the surrounding area due 
to the adverse impact on 
the surrounding area in 
general and nominated 
sensitive locations (child 
care centres). 

Medium Determine the application in 
line with the recommendation 
and refuse the application. 

Yes 

There is a risk that 
similar unsatisfactory 
applications will be 
submitted to Council for 
assessment. 

Low Determine the application in 
line with the recommendation 
and refuse the application. 

Yes 

PORT STEPHENS COUNCIL 41 

http://myport/corporateServices/organisationDevelopment/riskManagement/Corporate%20Risk%20Documents/Corporate%20Risk%20Matrix%20(5%20x%205)%20170512.pdf
http://myport/corporateServices/organisationDevelopment/riskManagement/Corporate%20Risk%20Documents/Corporate%20Risk%20Matrix%20(5%20x%205)%20170512.pdf


MINUTES ORDINARY COUNCIL - 28 FEBRUARY 2017 

Risk Risk 
Ranking 

Proposed Treatments Within 
Existing 
Resources? 

There is a risk that if the 
application is refused, it 
may be challenged at the 
Land and Environment 
Court. 

Medium Defend the refusal of the 
application in the NSW land 
and Environment Court if 
required. 

Yes 

 
SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
While it is acknowledged that the intention is to facilitate improved mobile 
telecommunications within the subject area and therefore enhance social and 
business transactions and relationships, approval of infrastructure in inappropriate 
locations is not a sustainable planning outcome which will benefit existing or future 
generations. Alternative locations exist that are not within close proximity to any 
sensitive sites and would have a lesser overall visual impact (without reducing the 
height of the tower). However, the applicant has failed to adequately demonstrate 
that the subject site is more appropriate than alternative locations or that these 
locations are impractical. 
 
CONSULTATION 
 
Consultation with key stakeholders has been undertaken, including through the public 
notification and advertising process. 
 
Internal 
 
The application was referred to Council's Section 94 Contributions Officer and 
Building Surveyor for assessment and comment. Neither officer raises any objections 
to the proposal.  
 
External 
 
The proposed development was referred to the Department of Defence (DoD) given 
the height of the proposal and the potential impact on the operation of RAAF Base 
Williamtown. The DoD have not raised any objections to the proposal, subject to 
completion of a Tall Structures and Cranes Reporting Form by the applicant and 
conditions being imposed with respect to lighting in the event of an approval being 
granted. 
 
The development application was also notified to surrounding land owners for a 
period of fourteen days between 20 September 2016 and 5 October 2016. Council 
did not receive any submissions with respect to the proposal during the formal public 
notification period.  
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Telephone contact was also made with the two nearby child care centres at 88 and 
89 Benjamin Lee Drive to confirm whether they were aware of the proposal. A 
discussion with the Directors of both centres indicated that neither were aware of the 
proposal, although the centre at 89 Benjamin Lee Drive was sold and new operators 
took over in November 2016 – after the public notification process. As a 
consequence, two (2) objections were received, albeit well after the public notification 
process. 
 
The issues raised in the two submissions are summarised below, with appropriate 
responses provided: 
 
Issue Comment 
One objector stated they had not been 
notified of the proposal. 

A review of Council's records indicates a 
letter was prepared and sent to the 
objector's address. 

Dangers posed from extra traffic from 
service vehicles. 

The additional traffic generated by 
service vehicles attending the site post-
construction will be minimal and within 
the capacity of the existing road network. 
It is anticipated that all service vehicles 
would attend the Site and park within the 
existing car park immediately adjacent to 
the proposed equipment shelter. This 
area is not in close proximity to the 
adjoining child care centre. 

Children exposed to high levels of 
radiation. 

The applicant has submitted a report 
which states that the predicted levels of 
radiofrequency electromagnetic energy 
(RF EME) are well below the maximum 
exposure limit. Notwithstanding this, it is 
noted that compliance with this 
requirement alone does not exempt an 
applicant from siting telecommunications 
facilities wherever they please. Industry 
Code C564:2011 Mobile Phone Base 
Station Deployment, which applies in 
respect of siting and design 
requirements, requires the application of 
a precautionary approach to the 
deployment of mobile phone 
radiocommunications infrastructure. In 
adopting this principle and having due 
regard to the surrounding context of 
sensitive land uses in close proximity, 
the proposal is not considered to be 
suitable in the location proposed. 

PORT STEPHENS COUNCIL 43 



MINUTES ORDINARY COUNCIL - 28 FEBRUARY 2017 

Issue Comment 
Noise and pollution during construction. These could be managed through the 

imposition of Council's standard 
conditions of consent, should it be of a 
mind to approve the proposal. 

The tower does not complement the 
surrounding environment. 

The assessment of the proposal does 
not support the proposal on the basis 
that it will not have an acceptable visual 
impact, given the siting of the proposal 
and the context of the surrounding area. 

Loss of business as families may choose 
to use another service where the children 
are not exposed to such radiation. 

While this cannot be easily proven per se 
and the information submitted by the 
applicant indicates the RF EME from the 
proposal will be well below the maximum 
exposure limit, it is acknowledged that 
the perceived health impacts of the tower 
may affect some people's decision to use 
the child care centre.  

Concern from the owner/ operator of a 
child care centre at the proximity to two 
child care centres where children 2-5 
years are cared for given that the Code 
states a structure like the proposal 
should not be erected near a child care 
centre. 

As noted above, Industry Code 
C564:2011 Mobile Phone Base Station 
Deployment, requires the application of a 
precautionary approach to the 
deployment of mobile phone 
infrastructure. In adopting this principle 
and having due regard to the 
surrounding context of sensitive land 
uses in close proximity, the proposal is 
not considered to be suitable in the 
location proposed. 

 
OPTIONS 
 
1) Accept the recommendations. 
2) Amend the recommendations. 
3) Reject the recommendations. 
 
ATTACHMENTS 
 
1) Locality Plan.   
2) Development Assessment Report.   
3) Notice of Determination - reasons for refusal.    
 
COUNCILLORS ROOM 
 
1) Development Plans. 
2) Statement of Environmental Effects prepared by Commplan. 
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TABLED DOCUMENTS 
 
Nil. 
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ITEM 2 - ATTACHMENT 1 LOCALITY PLAN. 
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ITEM 2 - ATTACHMENT 2 DEVELOPMENT ASSESSMENT REPORT. 
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ITEM 2 - ATTACHMENT 2 DEVELOPMENT ASSESSMENT REPORT. 
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ITEM 2 - ATTACHMENT 3 NOTICE OF DETERMINATION - REASONS FOR 
REFUSAL. 
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ITEM NO. 3 FILE NO: 17/13654 
 RM8 REF NO: 16-2016-814-1 
 
DEVELOPMENT APPLICATION 16-2016-814-1 FOR ONE INTO THREE LOT 
TORRENS TITLE SUBDIVISION AT 155 SALAMANDER WAY, SALAMANDER 
BAY (SUBDIVISION OF PROPOSED LOT 4 UNDER APPROVED DA 16-2015-865-
1 - PARENT LOT 284 DP806310) 
 
REPORT OF: MATTHEW BROWN - DEVELOPMENT ASSESSMENT AND 

COMPLIANCE SECTION MANAGER  
GROUP: DEVELOPMENT SERVICES 
 

RECOMMENDATION IS THAT COUNCIL: 
 
1) Approve Development Application 16-2016-814-1 for a one into three lot 

subdivision at 155 Salamander Way, Salamander Bay (being the subdivision of 
proposed Lot 4 under approved DA16-2015-865-1 – parent Lot 284 DP806310), 
subject to the conditions contained in (ATTACHMENT 3). 

 
 

ORDINARY COUNCIL MEETING - 28 FEBRUARY 2017 
COMMITTEE OF THE WHOLE RECOMMENDATION 

 Councillor John Nell 
Councillor John Morello 
 
That the recommendation be adopted. 

 
In accordance with Section 375 (A) of the Local Government Act 1993, a division is 
required for this item. 
 
Those for the Motion: Mayor Bruce MacKenzie, Crs Geoff Dingle, Chris Doohan, 
Sally Dover, Ken Jordan, Peter Kafer, Paul Le Mottee, John Morello, John Nell and 
Steve Tucker. 
 
Those against the Motion: Nil. 
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ORDINARY COUNCIL MEETING - 28 FEBRUARY 2017 
MOTION 

043 Councillor Chris Doohan 
Councillor Steve Tucker 
 
It was resolved that Council approve Development Application 16-2016-
814-1 for a one into three lot subdivision at 155 Salamander Way, 
Salamander Bay (being the subdivision of proposed Lot 4 under approved 
DA16-2015-865-1 – parent Lot 284 DP806310), subject to the conditions 
contained in (ATTACHMENT 3). 
 

 
In accordance with Section 375 (A) of the Local Government Act 1993, a division is 
required for this item. 
 
Those for the Motion: Mayor Bruce MacKenzie, Crs Geoff Dingle, Chris Doohan, 
Sally Dover, Ken Jordan, Peter Kafer, Paul Le Mottee, John Morello, John Nell and 
Steve Tucker. 
 
Those against the Motion: Nil. 
 
BACKGROUND 
 
The purpose of this report is to present to Council for determination development 
application 16-2016-814-1 for the subdivision of proposed lot 4 under approved 
DA16-2015-865-1 (parent Lot 284 DP806310) into three lots being: 
 
• Lot 401 with an area of 7837m2; 
• Lot 402 with an area of 1905m2; and 
• Lot 403 with an area of 2000m2. 
 
As the site is owned by Council, the Manager of Development Assessment and 
Compliance elected to report the matter to Council pursuant to the Development 
Applications to be reported to Council Policy. The proposal does not trigger reporting 
to the Joint Regional Planning Panel (JRPP). 
 
The proposed lots will be provided with access to the public road network, which 
includes Bagnall Beach Road and new roads approved under DA16-2015-865-1 (a 
Torrens title subdivision of one into seven lots facilitating the larger commercial 
development of Council land within the Salamander commercial precinct).  
 
The lots will also be connected to essential services and infrastructure (once installed 
under the previous consent). The development will also benefit from previously 
approved upgrades including street tree planting. No physical works are proposed 
under the current application. 
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It is noted that a separate application has been lodged for the future use of proposed 
Lot 401 as a supermarket (Aldi). Proposed Lots 402 and 403 will provide for future 
commercial opportunities in the locality. 
 
The proposal has been assessed against Councils requirements for subdivision of 
commercial land and no issues have been raised. The proposed development 
represents an efficient use of the land in support of the commercial area. 
 
COMMUNITY STRATEGIC PLAN 
 
Strategic Direction Delivery Program 2013-2017 
Sustainable Development. Provide Strategic Land Use Planning 

Services. 
Provide Development Assessment and 
Building Certification Services. 

 
FINANCIAL/RESOURCE IMPLICATIONS 
 
There are no anticipated financial or resource implications as a result of the proposed 
development, other than those already included in Councils budget for the 
development of the land. 
 
Source of Funds Yes/No Funding 

($) 
Comment 

Existing budget Yes  Within operation budget. 
Reserve Funds No   
Section 94 No   
External Grants No   
Other No   

 
LEGAL, POLICY AND RISK IMPLICATIONS 
 
The development application is consistent with Council’s Local Environmental Plan 
2013 and the requirements of Section 79C(a) of the Environmental Planning & 
Assessment Act 1979. 
 
Risk Risk 

Ranking 
Proposed Treatments Within 

Existing 
Resources? 

There is a risk that if the 
application is refused, 
the efficient use of 
available commercial 
land will not be realised.  

Medium Support the recommendation 
and approve the 
development application 
subject to conditions of 
consent.  

Yes 
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SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
The proposal allows for the delivery of commercial opportunities in the locality on 
appropriately sized allotments, including the currently proposed Aldi supermarket on 
proposed Lot 401. In addition, the subdivision will reinforce the locality as a 
commercial hub, providing for the needs of the local and wider community. 
 
An assessment of the impacts of the development on surrounding land uses has 
been carried out and is included as (ATTACHMENT 2) to this report. The 
assessment concludes that the proposed development meets the requirements of the 
Environmental Planning and Assessment Act 1979, the Port Stephens Local 
Environmental Plan 2013 and relevant chapters of the Port Stephens Development 
Control Plan 2013. Subject to conditions there are no significant adverse impacts as 
a result of the proposal. 
 
CONSULTATION 
 
Consultation with key stakeholders has been undertaken by the Development 
Assessment and Compliance Section to ascertain the extent of impacts posed by the 
development. Internal stakeholders were identified through an assessment of the 
scope of the proposal, and external stakeholders were notified in accordance with the 
Port Stephens Development Control Plan 2014. 
 
Internal 
 
The application was referred to Council's Development Engineering and Spatial 
Services teams who supported the proposal and provided relevant conditions to 
include on a consent. 
 
External 
 
As a result of the notification and advertising process, Council received two 
submissions. The first submission was from Hunter Water Corporation who did not 
raise any concerns with the development. A second submission received raised 
concerns about access from the Rigby Centre (i.e. KFC) to the new road approved 
under the previous subdivision. It is noted that this issue does not relate to the 
current proposal and was relevant at the time of the parent subdivision (which has 
already been approved under DA 16-2015-865-1). The matters raised in the 
submission are discussed in the assessment of development impacts included as 
(ATTACHMENT 2) to this report. There are no significant issues raised that would 
warrant refusal of the proposed development. 
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OPTIONS 
 
1) Accept the recommendations. 
2) Amend the recommendations. 
3) Reject the recommendations. 
 
ATTACHMENTS 
 
1) Locality Plan.   
2) Assessment Report.   
3) Conditions of Consent.    
 
COUNCILLORS ROOM 
 
1) Development plans. 
 
TABLED DOCUMENTS 
 
Nil. 
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ITEM 3 - ATTACHMENT 1 LOCALITY PLAN. 
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ITEM 3 - ATTACHMENT 2 ASSESSMENT REPORT. 
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ITEM 3 - ATTACHMENT 3 CONDITIONS OF CONSENT. 
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ITEM NO. 4 FILE NO: 17/23285 
 RM8 REF NO: 16-2016-457-2 
 
SECTION 96(1A) MODIFICATION TO DEVELOPMENT APPLICATION 16-2016-
457-2 FOR APPROVED ALTERATIONS AND ADDITIONS TO CONVERT TWO 
EXISTING DWELLINGS TO A SINGLE DWELLING HOUSE, SWIMMING POOL 
AND CONSOLIDATION OF TWO LOTS (MODIFY DESIGN TO DECREASE 
FLOOR LEVELS AND INCREASE HABITABLE AREAS) - 2 TO 4 DANALENE 
PDR, CORLETTE (LOTS 4 AND 5 DP214499) 
 
REPORT OF: MICHAEL MCINTOSH - GROUP MANAGER DEVELOPMENT 

SERVICES  
GROUP: DEVELOPMENT SERVICES 
 

RECOMMENDATION IS THAT COUNCIL: 
 
1) Refuse the request for a Section 96(1A) modification to development application 

No. 16-2016-457-2 for approved alterations and additions to convert two 
existing dwellings to a single dwelling house, swimming pool and consolidation 
of two lots (modify design to decrease floor levels and increase habitable areas) 
– 2 to 4 Danalene Parade, Corlette (Lots 4 and 5 DP 214499) for the reasons 
contained in (ATTACHMENT 3). 

 
 
Councillor John Morello left the meeting at 06:59pm, prior to voting in Committee of 
the Whole. 
 

ORDINARY COUNCIL MEETING - 28 FEBRUARY 2017 
COMMITTEE OF THE WHOLE RECOMMENDATION 

 Mayor Bruce MacKenzie 
Councillor Chris Doohan 
 
That Council approve the request for a Section 96(1A) modification to 
development application No. 16-2016-457-2 for approved alterations and 
additions to convert two existing dwellings to a single dwelling house, 
swimming pool and consolidation of two lots (modify design to decrease 
floor levels and increase habitable areas) – 2 to 4 Danalene Parade, 
Corlette (Lots 4 and 5 DP 214499). 
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In accordance with Section 375 (A) of the Local Government Act 1993, a division is 
required for this item. 
 
Those for the Motion: Mayor Bruce MacKenzie, Crs Geoff Dingle, Chris Doohan, 
Sally Dover, Ken Jordan, Peter Kafer, Paul Le Mottee, John Nell and Steve Tucker. 
 
Those against the Motion: Nil. 
 
ORDINARY COUNCIL MEETING - 28 FEBRUARY 2017 
MOTION 

044 Councillor Chris Doohan 
Councillor Steve Tucker 
 
It was resolved that Council approve the request for a Section 96(1A) 
modification to development application No. 16-2016-457-2 for approved 
alterations and additions to convert two existing dwellings to a single 
dwelling house, swimming pool and consolidation of two lots (modify 
design to decrease floor levels and increase habitable areas) – 2 to 4 
Danalene Parade, Corlette (Lots 4 and 5 DP 214499). 
 

 
In accordance with Section 375 (A) of the Local Government Act 1993, a division is 
required for this item. 
 
Those for the Motion: Mayor Bruce MacKenzie, Crs Geoff Dingle, Chris Doohan, 
Sally Dover, Ken Jordan, Peter Kafer, Paul Le Mottee, John Nell and Steve Tucker. 
 
Those against the Motion: Nil. 
 
BACKGROUND 
 
The purpose of this report is to present to Council for determination development 
application (DA) 16-2016-457-2 that proposes modifications to an approval for 
alterations and additions to convert two existing dwellings to a single dwelling house, 
swimming pool and consolidation of two lots. The modification involves amendments 
to the approved building design to decrease finished floor levels and increase 
habitable areas. 
 
The DA has been reported to the elected Council as the application was called to 
Council at the request of Mayor MacKenzie. 
 
Proposal 
 
DA 16-2016-457-1 was originally approved on 14 November 2016. Consent was 
granted to consolidate the two allotments, construct a new in-ground swimming pool 
and undertake alterations and additions to the two dwellings to create a single 
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dwelling. The section between each dwelling was approved as non-habitable 
breezeway linking each former house. 
 
The current application proposes amended plans which seek to modify DA 16-2016-
457-1 as follows: 
 Alter the approved floor levels to decrease the approved floor levels further 

below the flood planning level of RL 3.4m AHD: 
- Garage – reduced from 2.5m to 2.35m. 
- Kitchen/ Living Area – reduced from 3.1m to 2.52m. 
- Entrance – reduced from 2.53m to 2.52m. 
 Amend ground floor to delete approved breezeway (non-habitable) and replace 

with additional living area (habitable floor space).  
 Adjust eastern and western ground floor elevations accordingly. 
 
Conditions 19 and 34 would subsequently need to be deleted: 
 
 Condition 19 – Survey Certificate floor levels of new habitable floor levels above 

Adaptable Flood Planning Level (AFPL). 
 Condition 34 – Breezeway not permitted as habitable floor space. 
 
Assessment History 
 
The building design, initially lodged as part of the original application (DA 2016-457-
1), is essentially the same as the proposed design that was lodged as part of the 
application to modify the consent. During the initial assessment, Council officers 
considered the proposed floor levels at 2.5m to be an inappropriate response to the 
flood risk of the site. The adopted flood planning level for the site is 3.4m and the 
development proposed a new building which was of significant size (that had capacity 
to comply with the flood requirements). Council officers subsequently requested the 
applicant modify the design to reduce the flood risk and comply with Council's flood 
policy. 
 
The applicant only partly complied and accordingly, Council imposed conditions 
requiring floor levels to be at 3.1m, certification of the floor level (Condition 19) and a 
restriction on the use of the breezeway as habitable floor space (condition 34). It 
should be acknowledged that Council officers granted a concession to the applicant 
at the time to reduce levels to 3.1m (as opposed to the flood planning level of 3.4m) 
giving consideration to the existing development on the site and that the ceiling 
heights allowed for adaptable housing design where internal floor levels could be 
raised in the future. 
 
Assessment Outcomes 
 
The subject land is zoned R2 Low Density Residential under the Port Stephens Local 
Environmental Plan 2013 (PSLEP2013). The proposal is permissible with consent in 
the R2 zone, under the PSLEP2013. 
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The proposed amendments were assessed against relevant controls and objectives 
as specified under State Environmental Planning Policy No.55 – Remediation of Land 
(SEPP 55), State Environmental Planning Policy No. 71 – Coastal Protection (SEPP 
71), State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004, 
PSLEP2013 and Port Stephens Development Control Plan 2014 (PSDCP2014). 
 
Key Issues 
 
The key issues arising out of the assessment of the application relate to the 
increased risk to flooding created as a consequence of the proposed modifications.  
 
The proposed amendments will result in a development that does not satisfy the 
applicable controls. The amended development will result in an unacceptable adverse 
risk of flood impacts and does not comply with the following: 
 
• The Environmental Planning and Assessment (EP&A) Act 1979; 
• State Environmental Planning Policy No. 71 – Coastal Protection in that it is likely 

to be adversely impacted by coastal processes and hazards; 
• The Port Stephens Local Environmental Plan 2013, specifically in relation to: 
- The objectives identified for the R2 – Low Density residential Zone, as specified 

in clause 2.3 – Zone Objectives; 
- Clause 7.3 – Flooding given the development will not minimise the flood risk to 

life and property associated with the use of land, is not compatible with the land’s 
flood hazard, taking into account projected changes as a result of climate change 
and does not avoid significant adverse impacts on flood behaviour and the 
environment; 

- Clause 7.3(3) in that it will not be compatible with the flood hazard of the land 
(identified as High Hazard Flood Fringe Area) and has not demonstrated that it 
will not significantly adversely affect flood behaviour resulting in detrimental 
increases in the potential flood affectation of other development or properties; 
does not incorporate appropriate measures to manage risk to life from flood; and 
could result in unsustainable social and economic costs to the community as a 
consequence of flooding in the future. 

• The Port Stephens Development Control Plan 2014 (Chapter B5 – Flooding), in 
that it has not adequately demonstrated: 

- It will reduce the impact of flooding and flood liability on individual owners and 
occupiers of flood prone property; or 

- The use and development of flood prone land has risk consequences that are 
acceptable to the community, takes into account the full spectrum of flood risks 
and recognises the social, economic and environmental values of flood prone 
land. 

• The NSW Floodplain Development Manual 2005 given the following reasons: 
- Approval of a development which seeks to further reduce the approved floor 

levels for habitable space below the flood planning level will not have acceptable 
social or economic impacts; 
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- The proposed amendments would result in development that would render the 
site's intended residential use unsuitable given the increased risk to people and 
property; and 

- Approval of a proposal, which seeks to further reduce the floor levels of habitable 
space in an area that has identified flood constraints and risks, is not in the public 
interest. Further, approval of the proposed amendments would be inconsistent 
with the adopted principles and strategies which seek to promote the proper 
management and use of land, promote the social and economic welfare of the 
community and provide for the orderly and economic use and development of 
land in an ecologically sustainable manner. 

 
A detailed assessment of the proposal against the provisions of s.79C Environmental 
Planning and Assessment Act 1979 (EP&A Act) is provided at (ATTACHMENT 2).  
In light of the above matters, the application has been recommended for refusal. 
 
COMMUNITY STRATEGIC PLAN 
 
Strategic Direction Delivery Program 2013-2017 
Sustainable Development. Provide Strategic Land Use Planning 

Services. 
Provide Development Assessment and 
Building Certification Services. 

 
FINANCIAL/RESOURCE IMPLICATIONS 
 
There are no known financial or resource implications which would result from the 
proposed recommendation. 
 
Source of Funds Yes/No Funding 

($) 
Comment 

Existing budget Yes  There is scope within Council's 
existing budget to defend 
Council's determination if 
challenged. 

Reserve Funds No   
Section 94 No   
External Grants No   
Other No   

 
LEGAL, POLICY AND RISK IMPLICATIONS 
 
The proposed modification application is inconsistent with the relevant planning 
instruments and guidelines including; the Environmental Planning and Assessment 
Act 1979 (EP&A Act), SEPP 71 – Coastal Protection, PSC LEP2013, DCP2014 and 
the NSW Government 2005, 'Floodplain Development Manual'. 
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Risk Risk 

Ranking 
Proposed Treatments Within 

Existing 
Resources? 

There is a risk the 
proposal will expose 
people and property to 
risk of damage and 
death as a consequence 
of approving 
development below the 
applicable flood planning 
level. 

High Determine the application in 
line with the recommendation 
and refuse the application. 

Yes 

There is a risk that if the 
application is refused, it 
may be challenged at the 
Land and Environment 
Court. 

Medium Defend the refusal of the 
application in the NSW land 
and Environment Court if 
required. 

Yes 

 
SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
Although the impact of the proposed amendments on the natural environment will be 
minimal, the social and economic effects of flooding and inundation are well 
documented. Council is therefore obligated to ensure in its decision-making 
processes that any development does not compound the social, economic and 
environmental consequences of flood events. Planning controls therefore aim to 
reduce the risk to people, property and society by ensuring that new development 
meets certain standard and objective criteria. This is made more difficult in the 
context of existing buildings. 
 
In this instance, approval of a development which seeks to drop the floor levels for 
habitable space below the flood planning level will not have acceptable social or 
economic outcomes. 
 
In terms of the built environment, approval of a development with floor levels below 
the flood planning area will not have an acceptable level of impact on the built 
environment, resulting in the continued exposure of new development to 
unacceptable risk from flooding.  
 
CONSULTATION 
 
Internal 
 
The application was referred to Council's Development Engineer and Building 
Surveyor for assessment and comment. Council's Development Engineer does not 
support the proposal from a flood risk management perspective, noting that the 
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proposed habitable floor levels are significantly below the Flood Planning Level. It 
was also noted that the proposal fails the objectives of Section B5.A of the PSDCP 
2013. Council's Building Surveyor raised no objections. 
 
External 
 
No external stakeholders. The application is not required to be publicly notified. 
 
OPTIONS 
 
1) Accept the recommendations. 
2) Amend the recommendations. 
3) Reject the recommendations. 
 
ATTACHMENTS 
 
1) Locality Plan.   
2) Planner's Assessment Report.   
3) Reasons for refusal.   
4) Call to Council Form.    
 
COUNCILLORS ROOM 
 
1) Development Plans. 
 
TABLED DOCUMENTS 
 
Nil. 
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ITEM 4 - ATTACHMENT 1 LOCALITY PLAN. 
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ITEM 4 - ATTACHMENT 2 PLANNER'S ASSESSMENT REPORT. 
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ITEM 4 - ATTACHMENT 3 REASONS FOR REFUSAL. 

 
  

PORT STEPHENS COUNCIL 104 



MINUTES ORDINARY COUNCIL - 28 FEBRUARY 2017 
ITEM 4 - ATTACHMENT 3 REASONS FOR REFUSAL. 

 
  

PORT STEPHENS COUNCIL 105 



MINUTES ORDINARY COUNCIL - 28 FEBRUARY 2017 
ITEM 4 - ATTACHMENT 3 REASONS FOR REFUSAL. 

 

PORT STEPHENS COUNCIL 106 



MINUTES ORDINARY COUNCIL - 28 FEBRUARY 2017 
ITEM 4 - ATTACHMENT 4 CALL TO COUNCIL FORM. 
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