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 DRAFT 
 

MINUTES – 1 AUGUST 2017 
 

 
 
Minutes of Ordinary meeting of the Port Stephens Council held in the Council 
Chambers, Raymond Terrace on – 1 August 2017, commencing at 5.31pm. 
 
 
PRESENT: Mayor B MacKenzie, Councillors G. Dingle, C. 

Doohan, S. Dover, K. Jordan, P. Kafer, J Nell, S. 
Tucker, General Manager, Corporate Services 
Group Manager, Facilities and Services Group 
Manager, Development Services Group Manager 
and Governance Manager. 

 
183 Councillor Steve Tucker 

Councillor Chris Doohan 
 
It was resolved that the apologies from Cr John Morello and Cr Paul Le 
Mottee be received and noted. 

  
184 Councillor John Nell 

Councillor Ken Jordan 
 
It was resolved that the Minutes of the Ordinary Meeting of Port Stephens 
Council Ordinary Council held on 25 July 2017 be confirmed. 

 
  

There were no declaration of Interest received. 
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MAYORAL MINUTE 

ITEM NO. 1 FILE NO: 17/146366 
 RM8 REF NO: PSC2015-01024 
 
MENZIES ART AUCTION "THE AXEMAN" 
 

THAT COUNCIL:  
 
1) Authorise the General Manager (or delegate) to bid at Menzies art auction on 10 

August 2017 for artwork known as Lot 88 "The Axeman" 1841 by Conrad 
Martens, to a maximum amount as determined. 

 
 

ORDINARY COUNCIL MEETING - 1 AUGUST 2017 
MOTION 

185 Mayor Bruce MacKenzie 
Councillor Ken Jordan 
 
It was resolved that Council authorise the General Manager (or delegate) 
to bid at Menzies art auction on 10 August 2017 for artwork known as Lot 
88 "The Axeman" 1841 by Conrad Martens, to a maximum amount as 
determined. 
 

 
BACKGROUND 
 
An opportunity has arisen for Council to purchase by auction a piece of artwork 
known as "The Axeman" painted in 1841 by Conrad Martens (1801-1878). The 
artwork is watercolour on paper being 19 x 24 cm. 
 
The scene is of Thomas Windeyer (1819-1850), son of Archibald Windeyer of 
"Kinross" Raymond Terrace assisting in 1841 with the opening of a road to 
neighbouring lands purchased by his father. Thomas Windeyer was 23 years old 
when the drawing was made. 
 
Conrad Martens was an English-born landscape painter active on HMS Beagle from 
1833 and in Australia from 1835. When in Sydney, Conrad Martens was a regular 
visitor to "Kinross", Raymond Terrace. 
 
The artwork is currently held by the Masterpiece Fine Art Gallery, Hobart and is listed 
for auction by Menzies on 10 August 2017. The estimated Value of the artwork is 
listed at $3,000 - $5,000. 
 
It is proposed that the maximum bid be determined prior to the auction by the Mayor 
and General Manager, in consultation with a relevant fine art advisor. 
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ATTACHMENTS 
 
1) Art Auction 'The Axeman'.    
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ITEM 1 - ATTACHMENT 1 ART AUCTION 'THE AXEMAN'. 
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ITEM NO. 1 FILE NO: 17/146369 
 RM8 REF NO: PSC2017-01868 
 
MOTION TO CLOSE 
 
REPORT OF: WAYNE WALLIS - GENERAL MANAGER  
GROUP: GENERAL MANAGER'S OFFICE 
 

RECOMMENDATION: 
 
1) That pursuant to section 10A(2) (c) of the Local Government Act 1993, the 

Committee and Council resolve to close to the public that part of its meetings to 
discuss Confidential Item 1 on the Ordinary agenda namely Sale of part of 
Proposed Lot 7 in Council's Commercial Subdivision at 155 Salamander 
Way, Salamander Bay.. 

2) That the reasons for closing the meeting to the public to consider this item is 
that the discussion will include information containing:  

• information that would, if disclosed, confer a commercial advantage on a person 
with whom the Council is conducting (or proposes to conduct) business.  

3) That the report remain confidential and the minute be released in accordance 
with Council’s resolution.  

 
 

ORDINARY COUNCIL MEETING - 1 AUGUST 2017 
MOTION 

186 Councillor John Nell 
Councillor Chris Doohan 
 
It was resolved that Council: 
 
1) That pursuant to section 10A(2) (c) of the Local Government Act 

1993, the Committee and Council resolve to close to the public that 
part of its meetings to discuss Confidential Item 1 on the Ordinary 
agenda namely Sale of part of Proposed Lot 7 in Council's 
Commercial Subdivision at 155 Salamander Way, Salamander 
Bay.. 

2) That the reasons for closing the meeting to the public to consider 
this item is that the discussion will include information containing:  

• information that would, if disclosed, confer a commercial advantage 
on a person with whom the Council is conducting (or proposes to 
conduct) business.  

3) That the report remain confidential and the minute be released in 
accordance with Council’s resolution.  
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ITEM NO. 2 FILE NO: 17/146372 
 RM8 REF NO: PSC2016-03581 
 
MOTION TO CLOSE 
 
REPORT OF: WAYNE WALLIS - GENERAL MANAGER  
GROUP: GENERAL MANAGER'S OFFICE 
 

RECOMMENDATION: 
 
1) That pursuant to section 10A(2) (c) of the Local Government Act 1993, the 

Committee and Council resolve to close to the public that part of its meetings to 
discuss Confidential Item 2 on the Ordinary agenda namely Sale of part of 795 
Medowie Road, Medowie. 

2) That the reasons for closing the meeting to the public to consider this item is 
that the discussion will include information containing:  

• information that would, if disclosed, confer a commercial advantage on a person 
with whom the Council is conducting (or proposes to conduct) business.  

3) That the report remain confidential and the minute be released in accordance 
with Council’s resolution.  

 
 
ORDINARY COUNCIL MEETING - 1 AUGUST 2017 
MOTION 

186A Councillor John Nell 
Councillor Chris Doohan 
 
It was resolved that Council: 
 
1) That pursuant to section 10A(2) (c) of the Local Government Act 

1993, the Committee and Council resolve to close to the public that 
part of its meetings to discuss Confidential Item 2 on the Ordinary 
agenda namely Sale of part of 795 Medowie Road, Medowie. 

2) That the reasons for closing the meeting to the public to consider 
this item is that the discussion will include information containing:  

• information that would, if disclosed, confer a commercial advantage 
on a person with whom the Council is conducting (or proposes to 
conduct) business.  

3) That the report remain confidential and the minute be released in 
accordance with Council’s resolution.  
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ITEM NO. 1 FILE NO: 17/146374 
 RM8 REF NO: 16-2016-876-1 
 
DEVELOPMENT APPLICATION NO. 16-2016-876-1 FOR A SERVICE STATION 
(ON PROPOSED LOT 1) AT 155 SALAMANDER WAY, SALAMANDER BAY (LOT 
284 DP806310) 
 
REPORT OF: MICHAEL MCINTOSH - GROUP MANAGER DEVELOPMENT 

SERVICES  
GROUP: DEVELOPMENT SERVICES 
 

RECOMMENDATION IS THAT COUNCIL: 
 
1) Approve Development Application DA No. 16-2016-876-1 for a Service Station 

at 155 Salamander Way, Salamander Bay subject to the conditions contained in 
(ATTACHMENT 3).   

 
ORDINARY COUNCIL MEETING - 1 AUGUST 2017 
MOTION 

187 Councillor John Nell 
Councillor Sally Dover 
 
It was resolved that Council approve Development Application DA No. 16-
2016-876-1 for a Service Station at 155 Salamander Way, Salamander 
Bay subject to the conditions contained in (ATTACHMENT 3).   
 

 
In accordance with Section 375 (A) of the Local Government Act 1993, a division is 
required for this item. 
 
Those for the Motion: Mayor Bruce MacKenzie, Crs Geoff Dingle, Chris Doohan, 
Sally Dover, Ken Jordan, Peter Kafer, John Nell and Steve Tucker. 
 
Those against the Motion: Nil. 
 
BACKGROUND 
 
The purpose of this report is to present to Council for determination development 
application (DA) 16-2016-876-1 for the construction of Service Station at 155 
Salamander Way, Salamander Bay. A locality plan is provided in (ATTACHMENT 1). 
 
The development application is being reported to the elected Council for 
determination as the development is located on land of which Council is the owner.   
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The application was included in the agenda for the Council meeting held on 27 June 
2017, however it was decided that the application be deferred pending a site visit by 
the elected Councillors. The site visit was undertaken on 30 June 2017 and, as a 
result, the application has been included in the agenda for this meeting (25 July 
2017). 
 
The parent lot (LOT: 284 DP: 806310) is currently being subdivided in accordance 
with DA16-2015-865-1, which approved the subdivision of the land into seven (7) lots 
with a number of new roads. The proposed development will be located on Lot 1 of 
this subdivision. It is understood that the land will remain in Council ownership and 
will be leased to the proponent. A condition has been incorporated into the proposed 
Notice of Determination requiring the issue of a Subdivision Certificate for the 
approved lot prior to the issue of the Occupation Certificate for this application.  
 
PROPOSAL 
 
The application proposes a new Woolworths service station and will comprise four (4) 
double sided fuel bowsers, one (1) LPG dispenser, fuel storage tanks, a convenience 
store (200m2) and associated car parking. Fuel storage tanks will be installed towards 
the Bagnall Beach Road frontage and will consist of four (4) underground fiberglass 
tanks, with a total capacity of 195kL. 
 
The development also includes stormwater quality measures and landscaping along 
the frontages. 
 
One way access is provided from Bagnall Beach Road (left-in only) and Central 
Avenue (exit only). Customer parking (12 spaces) is provided to the east of the 
convenience store. 
 
The proposed hours of operation will be 24 hours / 7 days a week and the service 
station will have a maximum of two (2) employees at any one time. 
 
The convenience store contains a service counter, display shelving and fridges. A 
public toilet has been provided, accessed from inside the store. 
 
The development includes a number of signs consistent with existing service stations 
in the locality. An 8.5m high pylon sign to be erected in the south-eastern corner of 
the site. 
 
It is proposed that deliveries be undertaken as follows: 
 
• 3-4 fuel deliveries per week to occur during off peak times;  
• 1-2 dry groceries deliveries per week to occur during early morning and early 

evening periods; and  
• Daily fresh food deliveries (using small pallet trucks or small delivery vans) to 

occur during the day and evening.  
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The subject site is zoned B3 Commercial Core under PSLEP2013. The proposed 
development meets the objectives of the B3 zone in that the proposal will provide 
ongoing business activity and employment opportunities in an accessible location in 
the Salamander Bay area.  
 
The development application was assessed against relevant controls and objectives 
as specified under PSLEP21013 and Port Stephens Development Control Plan 2014 
(PSDCP2014). The development is considered to be generally compliant with 
relevant controls and objectives. A detailed assessment of the proposal against the 
provisions of s.79C Environmental Planning and Assessment Act 1979 (EP&A Act) is 
provided at (ATTACHMENT 2).  
 
KEY ISSUES 
 
Access to the proposed development 
 
As stated above, one way access is provided from Bagnall Beach Road (left-in only) 
and Central Avenue (exit only). 
 
Comment from the RMS was requested regarding impacts on the classified road 
network. The authority had no objection to the proposal and it was stated that there 
will be no significant impact on the nearby State road network. 
 
Traffic generation resulting from the proposed development was addressed in the 
Traffic Report prepared by Colston Budd Rogers & Kafe (dated December 2015). 
The assessment included a service station on the site and found that the road 
network would be able to cater for the additional traffic, when the intersection 
between Terminus Parade and Bagnall Beach Road was upgraded to a signalised 
intersection. A condition of consent has been included on the Notice of Determination 
to ensure these works are completed prior to the operational phase of the proposed 
development. 
 
The application was referred to Council's Traffic Engineer for review of the access 
arrangements from Central Avenue and Bagnall Beach Road. The assessment found 
that the proposal would not have negative impacts on the operation of the local road 
network. 
 
It is therefore considered that the local street network can cater for the additional 
traffic generated by the proposal.  
 
COMMUNITY STRATEGIC PLAN 
 
Strategic Direction Delivery Program 2013-2017 
Sustainable Development. Provide Strategic Land Use Planning 

Services. 
Provide Development Assessment and 
Building Certification Services. 
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FINANCIAL/RESOURCE IMPLICATIONS 
 
There are no anticipated financial or resource implications as a result of the proposed 
development. 
 
Source of Funds Yes/No Funding 

($) 
Comment 

Existing budget Yes   
Reserve Funds No   
Section 94 Yes  Section 94A contributions are 

applicable to the development. 
External Grants No   
Other No   

 
LEGAL, POLICY AND RISK IMPLICATIONS 
 
The development application is consistent with Section 79C of the Environmental 
Planning and Assessment Act 1979. 
 
Risk Risk 

Ranking 
Proposed Treatments Within 

Existing 
Resources? 

There is a risk that a 
third party or the 
applicant may appeal 
the determination. 

Low Approve the application as 
recommended. The assessment 
carried out details the merits of 
the proposed development. 

Yes 
 

There is a risk that if the 
application is refused 
the ability to provide 
new commercial 
development in 
Salamander Bay will not 
be realised. 

Low  Approve the application as 
recommended. 

Yes 
 

 
SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
The proposed development is anticipated to have positive social and economic 
impacts through the creation of viable employment and economic activity through 
both the construction of the development and provide a modern service station facility 
available to local residents. The development is consistent with surrounding 
developments and the objectives of B3 zoned land. 
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The development is not anticipated to have significant impact to the natural 
environment. The subject site is cleared of significant vegetation and the landscaping 
required will increase the environmental value of the site. Additionally, the 
development includes appropriate stormwater management systems ensuring the 
surrounding water quality and quantity leaving the subject site is in accordance with 
PSC DCP2014. 
 
CONSULTATION 
 
Consultation with key stakeholders has been undertaken, including through the public 
notification and advertising process. 
 
Internal 
 
The application was referred to Councils Development Engineer, Building Surveyor, 
Social Planning, Environmental Health, Natural Resources and Section 94 Officer. 
Each internal staff member assessed the relevant portion of the original application 
and where necessary requested additional information.  
 
Following receipt of amended plans and additional information, the application was 
referred back to the internal staff members for review. No objections were raised by 
any internal staff to the amended design and relevant conditions have been 
incorporated into the Schedule of Conditions provided at (ATTACHMENT 3). 
 
External 
 
The application was referred to the RMS for comment. No objections were raised by 
the RMS however, recommended conditions were suggested. Conditions regarding 
the signage requirements have been incorporated into the recommended conditions 
of consent. 
 
Public Consultation 
 
In accordance with the requirements of PSDCP2014, the development application 
was notified and advertised for a period of 30 days, ending 25 January 2017. 
 
Two (2) submissions have been received in relation to the proposed development. 
The issues identified in the submissions are discussed below: 
 
Subdivision road layout 
 
A previous development application to subdivide the land aligned an internal access 
road along the northern boundary of the site. However this consent has since been 
surrendered and a new consent for subdivision (DA Consent No.16-2015-865-1) has 
been acted on which includes an internal access road further to the south. 
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Regardless, the layout of local roads does not form part of the proposed application 
and in not an applicable consideration for this development application. The site is 
considered to be suitable to accommodate the proposed development without 
causing unacceptable impact to the surrounding area. 
 
Determining Body 
 
The submission correctly identified that Council owns the land and provided owner’s 
consent to lodge the application. However, incorrectly identified the Joint Regional 
Planning Panel (JRPP) as the applicable determining authority. 
 
The mechanisms under which to refer decisions to the Joint Regional Planning Panel 
(JRPP) are provided by Schedule 4A of the Environmental Planning and Assessment 
Act 1979. The provisions state that development with a Capital Investment Value 
(CIV) in excess of $5 million, where Council is the proponent and/or the land owner, 
must be referred to the JRPP. As the CIV is below this figure, Council remains the 
consent authority. 
 
The proposed development can therefore be assessed and determined by Council. 
 
Ownership Arrangements 
 
The land will be leased to the service station operator and will remain in Council 
ownership. The lessee will be required to remove all buildings (including underground 
fuel tanks) at the end of the lease and remediate the site to its current state. 
 
Public Toilets 
 
The proposal includes toilets that will be available to the public. For safety reasons, 
access to the toilets will be provided from inside the convenience store. 
 
Landscaping 
 
The submissions included concerns regarding the species selection provided in the 
landscape design. These comments were considered during the assessment of the 
landscape design. A final landscape plan is required to be submitted to and be 
deemed to be satisfactory by Council prior to the construction certificate. This is to 
ensure no conflicts between the stormwater design and landscape plan arise, and 
consideration to appropriate landscaping species will be undertaken. 
 
Street frontage and appearance 
 
Concerns were raised regarding the street frontage and appearance of the proposed 
service station. It is acknowledged that the current established character of the new 
precinct has not been fully established, however the development is consistent with 
development located in B3 zones. 
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The proposed landscaping will soften the development and provide a positive 
contribution to the overall streetscape. 
 
OPTIONS 
 
1) Accept the recommendation. 
2) Amend the recommendation. 
3) Reject the recommendation. 
 
ATTACHMENTS 
 
1) Locality Plan.   
2) Assessment Report.   
3) Notice of Determination.    
 
COUNCILLORS ROOM 
 
1) Development plans. 
 
TABLED DOCUMENTS 
 
Nil. 
 

PORT STEPHENS COUNCIL 19 



MINUTES ORDINARY COUNCIL - 1 AUGUST 2017 
ITEM 1 - ATTACHMENT 1 LOCALITY PLAN. 

 

PORT STEPHENS COUNCIL 20 



MINUTES ORDINARY COUNCIL - 1 AUGUST 2017 
ITEM 1 - ATTACHMENT 2 ASSESSMENT REPORT. 
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ITEM 1 - ATTACHMENT 2 ASSESSMENT REPORT. 
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ITEM 1 - ATTACHMENT 2 ASSESSMENT REPORT. 
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ITEM 1 - ATTACHMENT 2 ASSESSMENT REPORT. 
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ITEM 1 - ATTACHMENT 2 ASSESSMENT REPORT. 
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ITEM 1 - ATTACHMENT 2 ASSESSMENT REPORT. 
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ITEM 1 - ATTACHMENT 2 ASSESSMENT REPORT. 
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ITEM 1 - ATTACHMENT 2 ASSESSMENT REPORT. 
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ITEM 1 - ATTACHMENT 2 ASSESSMENT REPORT. 
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ITEM 1 - ATTACHMENT 2 ASSESSMENT REPORT. 
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ITEM 1 - ATTACHMENT 2 ASSESSMENT REPORT. 
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ITEM 1 - ATTACHMENT 2 ASSESSMENT REPORT. 
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ITEM 1 - ATTACHMENT 2 ASSESSMENT REPORT. 
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ITEM 1 - ATTACHMENT 2 ASSESSMENT REPORT. 
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ITEM 1 - ATTACHMENT 2 ASSESSMENT REPORT. 
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ITEM 1 - ATTACHMENT 3 NOTICE OF DETERMINATION. 
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ITEM 1 - ATTACHMENT 3 NOTICE OF DETERMINATION. 
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ITEM 1 - ATTACHMENT 3 NOTICE OF DETERMINATION. 
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ITEM 1 - ATTACHMENT 3 NOTICE OF DETERMINATION. 
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ITEM 1 - ATTACHMENT 3 NOTICE OF DETERMINATION. 
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ITEM 1 - ATTACHMENT 3 NOTICE OF DETERMINATION. 
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ITEM 1 - ATTACHMENT 3 NOTICE OF DETERMINATION. 
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ITEM NO. 2 FILE NO: 17/146375 
 RM8 REF NO: 16-2017-234-1 
 
DEVELOPMENT APPLICATION NO. 16-2017-234-1 FOR A MEDICAL CENTRE 
(ON PROPOSED LOT 3) AT 155 SALAMANDER WAY, SALAMANDER BAY (LOT 
284 DP806310) 
 
REPORT OF: MICHAEL MCINTOSH - GROUP MANAGER DEVELOPMENT 

SERVICES  
GROUP: DEVELOPMENT SERVICES 
 

RECOMMENDATION IS THAT COUNCIL: 
 
1) Approve Development Application number (No.) 16-2017-234-1 for a Medical 

Centre (on proposed Lot 3) at 155 Salamander Way, Salamander Bay (LOT 284 
DP806310) subject to the conditions contained in (ATTACHMENT  3). 

 
 

ORDINARY COUNCIL MEETING - 1 AUGUST 2017 
MOTION 

188 Councillor John Nell 
Councillor Steve Tucker 
 
It was resolved that Council approve Development Application number 
(No.) 16-2017-234-1 for a Medical Centre (on proposed Lot 3) at 155 
Salamander Way, Salamander Bay (LOT 284 DP806310) subject to the 
conditions contained in (ATTACHMENT  3). 
 

 
In accordance with Section 375 (A) of the Local Government Act 1993, a division is 
required for this item. 
 
Those for the Motion: Mayor Bruce MacKenzie, Crs Geoff Dingle, Chris Doohan, 
Sally Dover, Ken Jordan, Peter Kafer, John Nell and Steve Tucker. 
 
Those against the Motion: Nil. 
 
BACKGROUND 
 
The purpose of this report is to present to Council for determination, development 
application (DA) 16-2017-234-1 for the construction of a Medical Centre at 
155 Salamander Way, Salamander Bay. A locality plan is provided in 
(ATTACHMENT 1). 
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The development application is being reported to the elected Council for 
determination as the development is located on land of which Council is the owner.   
 
The parent lot (LOT: 284 DP: 806310) is currently being subdivided in accordance 
with DA No. 16-2015-865-1, which approved the subdivision of the land into 
seven (7) lots with a number of new roads. The proposed development will be 
located on resulting Lot 3 and forms part of the Salamander Bay commercial precinct. 
 
It is understood that the land will be sold to the proponent on registration of the new 
lots. A condition has been incorporated into the Notice of Determination (NoD) 
requiring the issue of a Subdivision Certificate for the approved lot prior to the issue 
of the Occupation Certificate for this application.  
 
Proposal 
 
The application proposes a Medical Centre on approved Lot 3 of the recent 
commercial subdivision undertaken by Council and accessed from Central Avenue. 
The proposed building is located to the north of the existing Salamander Bay 
Shopping Centre. The Medical Centre building is positioned on the western portion of 
the site and will include the following: 
 
• A General Medical Practice – 655m2; 
• Imaging Facilities – 325m2; 
• After Hours GP Service – 77m2; 
• A Pharmacy – 243m2; and  
• Pathology Laboratories – 72m2.  
 
The facility will also include an ancillary coffee shop, 52 car parking spaces (located 
on the eastern section of the site), dedicated bicycle parking, landscaping and 
business identification signage. 
 
Assessment Outcomes 
 
The subject site is zoned B3 Commercial Core under PSLEP2013. The proposed 
development meets the objectives of the B3 zone in that the proposal will provide 
ongoing business activity and employment opportunities in an accessible location in 
the Salamander Bay area.  
 
The development application was assessed against relevant controls and objectives 
as specified under PSLEP2013 and Port Stephens Development Control Plan 2014 
(PSDCP2014). The development is considered to be generally compliant with 
relevant controls and objectives. It is however noted that the proposal does not 
strictly comply with the parking requirements of Chapter c.8 of the PSDCP2014. A 
discussion relating to the non-compliance has been included in the Key Issues 
section below. 
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A detailed assessment of the proposal against the provisions of s.79C Environmental 
Planning and Assessment Act 1979 (EP&A Act) is provided at (ATTACHMENT 2).  
 
Key Issues 
 
Parking Provision 
 
As stated above, the parking provision of the proposed development does not strictly 
comply with the requirements of Chapter c.8 of the DCP. 
 
The most applicable definitions for the proposed development as listed in Figure BQ: 
On-site Parking Requirements are Medical Centres, Shops and Cafés.  
The DCP requires the following ratios for the proposed development: 
 
Land Use Parking Ratio 
Medical Centre 1 space / 25m2 
Shop (Pharmacy) 1 space / 20m2 
Cafe 1 space / 25m2 

 
The parking requirement for the proposed development (using the ratios above) is as 
follows: 
 
Land Use Floor Area Parking Requirement 
General Practice 655m2 26 
Imaging 325m2 13 
After-hours GP 77m2 3 
Pharmacy 243m2 12 
Pathology 72m2 3 
Cafe 27m2 1 
Total 58 

 
The application includes a car park to the east of the medical centre that includes 52 
spaces. 
 
It is considered that the after-hours GP service component can be removed from the 
calculation as it will function outside of normal business hours. This will bring the 
parking requirement down to 55 spaces. Additionally, the proposed uses are similar 
in nature and customers will use them concurrently and the site is well serviced by 
public transport, further lowering the demand for onsite car parking. 
 
The minor variation to on-site car parking numbers is supported. 
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COMMUNITY STRATEGIC PLAN 
 
Strategic Direction Delivery Program 2013-2017 
Sustainable Development. Provide Strategic Land Use Planning 

Services. 
Provide Development Assessment and 
Building Certification Services. 

 
FINANCIAL/RESOURCE IMPLICATIONS 
 
There are no anticipated financial or resource implications as a result of the proposed 
development. 
 
Source of Funds Yes/No Funding 

($) 
Comment 

Existing budget Yes   
Reserve Funds No   
Section 94 Yes  Section 94A contributions are 

applicable to the development. 
External Grants No   
Other No   

 
LEGAL, POLICY AND RISK IMPLICATIONS 
 
The development application is consistent with Section 79C of the Environmental 
Planning and Assessment Act 1979. 
 
Risk Risk 

Ranking 
Proposed Treatments Within 

Existing 
Resources? 

There is a risk that a 
third party or the 
applicant may appeal the 
determination. 

Low Approve the application as 
recommended. The 
assessment carried out 
details the merits of the 
proposed development. 

Yes 
 

There is a risk that if the 
application is refused the 
ability to provide new 
commercial development 
in Salamander Bay will 
not be realised. 

Low  Approve the application as 
recommended. 

Yes 
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SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
The proposed development is anticipated to have positive social and economic 
impacts through the creation of viable employment and economic activity through 
both the construction of the development and provision of a wider range of essential 
medical services to local residents. The development is consistent with surrounding 
developments and the objectives of B3 zoned land. 
 
The development is not anticipated to have significant impact to the natural 
environment. The subject site is cleared of significant vegetation and the landscaping 
required will increase the environmental value of the site. Additionally, the 
development includes appropriate stormwater management systems ensuring the 
surrounding water quality and quantity leaving the subject site is in accordance with 
PSC DCP2014. 
 
CONSULTATION 
 
Consultation with key stakeholders has been undertaken, including through the public 
notification and advertising process. 
 
Internal 
 
The application was referred to Councils Development Engineer, Building Surveyor, 
Environmental Health Officer, Natural Resources Officer and Section 94 Officer. 
Each internal staff member assessed the relevant portion of the original application 
and where necessary requested additional information.  
 
Following receipt of amended plans and additional information, the application was 
referred back to the internal staff members for review. No objections were raised by 
any internal staff to the amended design and relevant conditions have been 
incorporated into the Schedule of Conditions provided at (ATTACHMENT 3). 
 
External 
 
The application was not required to be referred to any external authorities.  
 
Public Consultation 
 
In accordance with the requirements of PSDCP2014, the development application 
was notified and advertised for a period of 14 days until 10 May 2017. 
 
No submissions were received in relation to the proposed development. 
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OPTIONS 
 
1) Accept the recommendations. 
2) Amend the recommendations. 
3) Reject the recommendations. 
 
ATTACHMENTS 
 
1) Locality Plan.   
2) Assessment Report.   
3) Notice of Determination.    
 
COUNCILLORS ROOM 
 
1) Development Plans. 
 
TABLED DOCUMENTS 
 
Nil. 
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ITEM NO. 3 FILE NO: 17/146376 
 RM8 REF NO: 16-2015-852-3 
 
SECTION 96 APPLICATION TO MODIFY DETERMINATION NO. 16-2015-852-1 
FOR A COMMUNITY FACILITY, RECREATIONAL FACILITY (OUTDOOR), 
ASSOCIATED EARTHWORKS, SIGNAGE AND CAR PARKING AT 36 AND 36A 
FERODALE ROAD, MEDOWIE. 
 
REPORT OF: MICHAEL MCINTOSH - GROUP MANAGER DEVELOPMENT 

SERVICES  
GROUP: DEVELOPMENT SERVICES 
 

RECOMMENDATION IS THAT COUNCIL: 
 
1) Approve the Section 96 application for Development Application 16-2015-852-3 

subject to the conditions contained in (ATTACHMENT 3). 
 

ORDINARY COUNCIL MEETING - 1 AUGUST 2017 
MOTION 

189 Mayor Bruce MacKenzie 
Councillor Chris Doohan 
 
It was resolved that Council approve the Section 96 application for 
Development Application 16-2015-852-3 subject to the conditions 
contained in (ATTACHMENT 3). 
 

 
In accordance with Section 375 (A) of the Local Government Act 1993, a division is 
required for this item. 
 
Those for the Motion: Mayor Bruce MacKenzie, Crs Chris Doohan, Sally Dover, Ken 
Jordan, John Nell and Steve Tucker. 
 
Those against the Motion: Crs Geoff Dingle and Peter Kafer. 
 
BACKGROUND 
 
The purpose of this report is to present to Council for determination a Section 96 
(S.96) application for modifications to an approved community recreation facility on 
land located at 36 and 36A Ferodale Road, Medowie, identified as Lot 22 1021843 
and Lot 1 DP 1003417 ('the subject site').  
 
The original application was determined by the elected Council as the development is 
located on land of which Council is the owner. The S.96 application to modify the 
development will therefore also require determination by the elected Council. 
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DA No. 16-2016-138-1 (Original Consent) 
 
The original approval was assessed under Port Stephens Local Environment Plan 
2013 and Development Control Plan (DCP) 2014 and approved by the elected 
Council.  
 
The original development included the following: 
 
• Community Facility; 
• Recreation Facility (Outdoor) and associated Earthworks; 
• Signage; and  
• Car Parking 
 
DA No. 16-2016-163-3 
 
The S96 modification to the existing approval is to amend various components of the 
development and change a number of the consent conditions.  
 
The application proposes to modify the following aspects of the approved 
development: 
 
• Relocation of the bowling greens away from the Ferodale Road frontage; 
• Redesign of the access and parking areas, including the removal of the southern 

access road; 
• Redesign of the stormwater infrastructure to include a bio-retention system 

instead of the approved detention pond; 
• Amended landscape design to reflect the layout changes; 
• Inclusion of an acoustic barrier to the south west of the community facility, in 

accordance with Condition 16 of the original consent; 
• Relocation of the playground equipment to the south west of the community 

facility; 
• Addition of an entry feature at the Ferodale Road; and 
• Administrative amendment to the operating hours. 
 
Assessment Outcomes 
 
The proposed amendments to the original consent meet the provisions of S. 96(1A) 
of the Environmental Planning and Assessment Act 1979 (EP&A Act) as follows: 
 
• S96(1A)(a) – Minimal Environmental Impact. 

Although numerous, the proposed amendments are considered minor in nature 
and does not involve significant changes to the approved development as a 
whole. As a result, there are no significant environmental impacts that will result 
from the proposed modifications. 

• S96(1A)(b) – Substantially The Same Development. 

PORT STEPHENS COUNCIL 77 



MINUTES ORDINARY COUNCIL - 1 AUGUST 2017 

The development as modified is substantially the same as the approved 
development for the following reasons: 

a) There are no significant changes to the components included in the 
original community facility approval;  

b) The additional signage will not impact on the built form or character of 
the area. 

 
On this basis, the application is considered substantially the same. 
 
The development application was assessed against relevant controls and objectives 
as specified under State Environmental Planning Policy No 55 (Remediation of 
Land), State Environmental Planning Policy No 64 (Advertising and Signage), 
PSLEP2013 and Port Stephens Development Control Plan 2014 (PSDCP2014). A 
detailed assessment of the proposal against the provisions of s.96 and s.79C 
Environmental Planning and Assessment Act 1979 (EP&A Act) is provided at 
(ATTACHMENT 2).  
 
COMMUNITY STRATEGIC PLAN 
 
Strategic Direction Delivery Program 2013-2017 
Sustainable Development. Provide Strategic Land Use Planning 

Services. 
Provide Development Assessment and 
Building Certification Services. 

 
FINANCIAL/RESOURCE IMPLICATIONS 
 
There are no anticipated financial or resource implications as a result of the proposed 
development. 
 
Source of Funds Yes/No Funding 

($) 
Comment 

Existing budget Yes   
Reserve Funds No   
Section 94 No   
External Grants No   
Other No   

 
LEGAL, POLICY AND RISK IMPLICATIONS 
 
The development application is consistent with Section 96 and Section 79C of the 
Environmental Planning and Assessment Act 1979. 
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Risk Risk 

Ranking 
Proposed Treatments Within 

Existing 
Resources? 

There is a risk that a 
third party or the 
applicant may appeal the 
determination. 

Low Approve the application as 
recommended. The 
assessment carried out 
details the merits of the 
proposed development. 

Yes 
 

There is a risk that if the 
application is refused the 
ability to provide 
functional community 
facilities in Medowie will 
not be realised. 

Low  Approve the application as 
recommended. 

Yes 
 

 
SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
The proposed amendments will result in a functional development that is anticipated 
to have positive social and economic impacts through the creation of viable 
employment and economic activity through both the construction of the development 
and provision of a community facility to local residents. The development is still 
considered consistent with surrounding developments and the objectives of RE2 
zoned land. 
 
The amendments are not anticipated to have significant impact to the natural 
environment. The subject site is cleared of significant vegetation and the landscaping 
required will increase the environmental value of the site. Additionally, the 
development includes appropriate stormwater management systems ensuring the 
surrounding water quality and quantity leaving the subject site is in accordance with 
PSC DCP2014. 
 
CONSULTATION 
 
Consultation with key stakeholders has been undertaken, including through the public 
notification and advertising process. 
 
Internal 
 
The application was referred to Councils Development Engineer and Vegetation 
Management Officer. Each internal staff member assessed the relevant portion of the 
original application.  
 
No significant objections were raised by any internal staff to the amended design and 
relevant conditions have been incorporated into the Schedule of Conditions provided 
at (ATTACHMENT 3). 
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External 
 
The application was referred to the Hunter Water Corporation as the subject site is 
located within the Hunter Water Drinking Water Catchment and stormwater will be 
discharged into Campvale Drain. 
 
The referral comments stated that the revised stormwater treatment is likely to meet 
required water quality standards. However, the following additions to Condition 34 
were requested to inform the detailed design: 
 
• The proposed plant species to be used in the bio-swales should be appropriate 

for stormwater treatment at the site, and should be able to withstand extended 
periods of dry weather; and 

• Underdrains, within the bio-swales, should be designed to have sufficient capacity 
to transport water to prevent ponding on the surface for extended periods of time 
and excessive overtopping. These should also not limit the filtering capacity of the 
bio-filter. 

 
Public Consultation 
 
In accordance with the requirements of PSDCP2014, the development application 
was notified and advertised for a period of 14 days until 5 July 2017. 
 
No submissions were received in relation to the proposed development. 
 
OPTIONS 
 
1) Accept the recommendations. 
2) Amend the recommendations. 
3) Reject the recommendations. 
 
ATTACHMENTS 
 
1) Locality Plan.   
2) Assessment Report.    
 
COUNCILLORS ROOM 
 
1) DA Plans. 
 
TABLED DOCUMENTS 
 
Nil. 
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ITEM NO. 4 FILE NO: 17/146382 
 RM8 REF NO: 16-2017-174-1 
 
SECTION 96 (PART 2) APPLICATION TO MODIFY DETERMINATION NO. 16-
2017-174-1 FOR SWIMMING POOL AND DETATCHED GARAGE AND 
WORKSHOP AT NO. 50 REFLECTIONS DRIVE ONE MILE 
 
REPORT OF: MICHAEL MCINTOSH - GROUP MANAGER DEVELOPMENT 

SERVICES  
GROUP: DEVELOPMENT SERVICES 
 

RECOMMENDATION IS THAT COUNCIL: 
 
1) Refuse Development Application 16-2017-174-2 (swimming pool, garage and 

workshop) at 50 Reflections Drive, One Mile as the development fails to satisfy 
cl.7.3 Port Stephens Local Environment Plan 2013 with regards to minimising 
flood risk to life and property associated with the land use (s.79C(1)(a)(i) 
Environmental Planning and Assessment Act 1979). 

 

ORDINARY COUNCIL MEETING - 1 AUGUST 2017 
MOTION 

190 Councillor John Nell 
Councillor Chris Doohan 
 
It was resolved that Council approve Development Application 16-2017-
174-2 (swimming pool, garage and workshop) at 50 Reflections Drive, 
One Mile, subject to condition 19 being amended as follows, and including 
conditions 20 and 21, as follows:  
 
19.  The finished floor level of the approved garage and workshop is to 

 be constructed to 1.8m Australian Height Datum (AHD). 
 
20. Prior to the issue of a Construction Certificate for the garage or 
 workshop, a set of detailed plans are to be certified by a qualified 
 engineer that the proposed structures will be capable of withstanding 
 the forces of waters in any flood event up to and including the 5% 
 AEP design event. 

 
21. All electrical outlets, switches, junctions, cables and the like are to be 
 installed at or above the 1% AEP design event Flood Planning Level 
 (FPL) of 3.2m AHD. 
 

 
In accordance with Section 375 (A) of the Local Government Act 1993, a division is 
required for this item. 
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Those for the Motion: Mayor Bruce MacKenzie, Crs Geoff Dingle, Chris Doohan, 
Sally Dover, Ken Jordan, John Nell and Steve Tucker. 
 
Those against the Motion: Cr Peter Kafer. 
 
BACKGROUND 
 
The purpose of this report is to present the Section 96 (S96) application to Council. 
The development application (DA) relates to land located at No. 50 Reflections Drive, 
One Mile which is identified as Lot: 29 DP 1070133 ('the subject site'). 
 
The application had been called to Council for determination by Councillor Chris 
Doohan as per the call up form – see (ATTACHMENT 1). 
 
The flood planning level (FPL) is the level to which buildings should be constructed to 
ensure the asset is protected from flooding and water inundation into the future. The 
Council Flooding Engineers have stipulated a FPL of 3.2m Australian Height Datum 
(AHD) and a probable maximum flood (PMF) level of RL 3.2m AHD (habitable rooms) 
for the subject site. A Garage or Carport (non-habitable structure) may be 
constructed at a lower finished floor level of 0.5m above the 5% AEP at a level of 
2.8m AHD. 
 
It is noted that Council resolved on the 14 February 2017 that the proposed dwelling 
at 50 Reflections Drive DA No. 16-2016-138-2 be approved with a finished floor level 
of 2.7m AHD. 
 
DA No. 16-2017-174-1 (Original Consent) 
 
The proposed swimming pool was supported under delegation at 2.7m AHD ensuring 
that the swimming pool was consistent and compatible with the approved dwelling 
heights. 
 
The proposed shed and carport structures were supported under delegation having a 
finished floor level of 2.4m AHD which is 400mm below the current FPL for non-
habitable structures; this was supported at a meeting of Council. 
 
The approach in the reduced level being supported by flooding engineers is based on 
a more flexible approach to ancillary structures within the draft Development Control 
Plan (DCP) provisions in relation to flooding. 
 
DA No. 16-2017-174-2 (S96) 
 
The changes requested via the S96 modification to the existing approval, is to amend 
the approved finished floor level (FFL) of the shed and carport. The applicant 
requests to reduce the approved FFL from 2.4m AHD to 1.795m AHD bringing it 
0.605m below the recommended FPL for this site. 
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The applicant has requested the changes to the finished floor levels without 
supplying any additional information to support the lowering of the FPL and Council 
was advised that it was not likely to be provided due to time and cost implications.  
No other significant justification been provided. 
 
In addition to non-compliance with the DCP, the applicant has failed to provide 
supporting information to justify variation. Council officers therefore cannot 
adequately assess the impacts of the proposed variation to the flood planning 
controls and cannot support the application in its current form. 
 
Irrespective of the lack of detail supporting the application, the DA would unlikely be 
supported given already significant variations and concessions made to the proposed 
development. 
 
The reduction of the finished floor level below the already revised, flood planning 
level of the swimming pool, garage and workshop is the sole component of this s96 
application. 
 
COMMUNITY STRATEGIC PLAN 
 
Strategic Direction Delivery Program 2013-2017 
Sustainable Development. Provide Strategic Land Use Planning 

Services. 
Provide Development Assessment and 
Building Certification Services. 

 
FINANCIAL/RESOURCE IMPLICATIONS 
 
There are no financial or resource implications as a result of the recommendations 
proposed. 
 
Source of Funds Yes/No Funding 

($) 
Comment 

Existing budget Yes  Operational budget to assess 
development applications. 

Reserve Funds No   
Section 94 No   
External Grants No   
Other No   

 
LEGAL, POLICY AND RISK IMPLICATIONS 
 
The development application is not consistent with the relevant planning instruments, 
flood development guidelines and studies including; The Environmental Planning and 
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Assessment Act 1979 (EP&A Act), Port Stephens Local Environment Plan 2013, Port 
Stephens Development Control Plan 2014, the Port Stephens Council "Areas 
Affected by Flooding and/or Inundation" Policy, Floodplain Risk Management Policy, 
and the NSW Floodplain Development Manual 2005. 
 
Section 733 Local Government Act 1993 provides Council with a general exemption 
from liability with respect to flood liable land only if the necessary studies and works 
are carried out in accordance with the principles contained in the NSW Floodplain 
Development Manual 2005. Endorsement of this development would be contrary to 
these principles. 
 
A decision contrary to the planning framework may negate the good faith immunity 
provisions in Local Government Act 1993. This could result in individual Councillors 
being personally accountable and responsible for any subsequent implications 
resulting from the decision. Further, in the event of any future claim Council's insurers 
may determine not to cover Council should the application be approved contrary to 
the recommendation. 
 
Risk Risk 

Ranking 
Proposed Treatments Within 

Existing 
Resources? 

There is a risk that in 
approving the application 
Council will be increasing 
the risk to property and 
life in flood events. 

Medium Determine the application in 
line with the recommendation 
refuse the application. 

Yes 

 
SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
As previously stated, property and life could be compromised as occupiers/property 
could potentially be exposed to floodwaters and/or isolated on or from the property 
for long periods of time. However, it is noted in this catchment the water would not be 
fast flowing or floodway. 
 
CONSULTATION 
 
Consultation with key stakeholders has been undertaken by the Development 
Assessment and Compliance Section in addition to the internal referral process. 
 
Internal 
 
The original application was referred to Councils Flooding Engineers who assessed 
the relevant information in relation to the proposed design. Additional referral was not 
warranted as no design changes or additional information had been proposed or 
provided and the flooding advices remained the same. 
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External 
 
The application did not require external consultation in accordance with Part A of the 
Port Stephens Development Control Plan 2014. 
 
OPTIONS 
 
1) Accept the recommendations. 
2) Amend the recommendations. 
3) Reject the recommendations. 
 
ATTACHMENTS 
 
1) Call to Council Form.   
2) Revised Approved Plans.    
 
COUNCILLORS ROOM 
 
Nil. 
 
TABLED DOCUMENTS 
 
1) Revised Approved Plans. 
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ITEM 4 - ATTACHMENT 1 CALL TO COUNCIL FORM. 
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ITEM 4 - ATTACHMENT 2 REVISED APPROVED PLANS. 
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ITEM NO. 5 FILE NO: 17/146385 
 RM8 REF NO: 16-2017-90-3 
 
SECTION 96(1A) MODIFICATION APPLICATION 16-2017-90-3 TO REMOVE 
SECTION 94 CONTRIBUTIONS TO THE CONSENT FOR DEMOLITION OF 
EXISTING DWELLING AND CONSTRUCTION OF A NEW SINGLE STOREY 
DWELLING HOUSE AND ATTACHED SECONDARY DWELLING AT 11 SCOTT 
STREET, ANNA BAY (LOT: 132 DP: 17775). 
 
REPORT OF: MICHAEL MCINTOSH - GROUP MANAGER DEVELOPMENT 

SERVICES  
GROUP: DEVELOPMENT SERVICES 
 

RECOMMENDATION IS THAT COUNCIL: 
 
1) Refuse Section 96(1A) application number (No.) 16-2017-90-3 for the reasons 

contained in (Attachment 3) of this report. 
 

ORDINARY COUNCIL MEETING - 1 AUGUST 2017 
MOTION 

 Councillor John Nell 
Councillor Sally Dover 
 
That Council approve Section 96(1A) application number (No.) 16-2017-
90-3 and waive 50 percent of the section 94 contribution. 
 

 
AMENDMENT 
 
ORDINARY COUNCIL MEETING - 1 AUGUST 2017 
MOTION 

191 Mayor Bruce MacKenzie 
Councillor Ken Jordan 
 
It was resolved that Council approve Section 96(1A) application number 
(No.) 16-2017-90-3 and waive 100 percent of the section 94 contribution. 
 

 
The amendment on being put became the motion, which was put and carried. 
 
In accordance with Section 375 (A) of the Local Government Act 1993, a division is 
required for this item. 
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Those for the Motion: Mayor Bruce MacKenzie, Crs Geoff Dingle, Chris Doohan, 
Sally Dover, Ken Jordan, John Nell and Steve Tucker. 
 
Those against the Motion: Cr Peter Kafer. 
 
BACKGROUND 
 
The purpose of this report is to present to Council for determination a S96(1A) 
modification application which seeks to delete or amend Condition 5 for the purpose 
of waiving or reducing the S94 contributions applicable to the secondary dwelling 
approved under 16-2017-90-1.  
 
The Section 94 plan does not provide staff with the ability to consider waiving or 
reductions in S94 contributions. Accordingly the proposal has been referred to 
Council for determination. 
 
Site History 
 
On 4 April 2017, Development Consent was issued for the demolition of an existing 
dwelling and the construction of a new single storey dwelling house and attached 
secondary dwelling at 11 Scott Street Anna Bay. A locality plan has been included as 
(ATTACHMENT 1) to this report. 
 
Proposed Development 
 
The application proposes to modify Development Consent number 16-2017-90-2 to 
remove the requirement to pay Section 94 Contributions or reduce the amount 
applicable to the new secondary dwelling. The applicant has cited financial 
restrictions of the development as the reason for requesting the removal, bearing in 
mind the secondary dwelling is to be used by extended family when visiting the 
occupant who has a medical condition. 
 
Key Issues 
 
Condition 5 of the existing consent requires a Section 94 Contribution payment of 
$7440, in accordance with Councils Section 94 Plan. The applicant has requested 
that this contribution either be waived, or reduced to $3,843 - an amount equivalent 
to 1% of the cost of works. 
 
Council's Section 94 Analysis Team has considered the merits of the application and 
determined that as there is no compelling reason for a variation outside of the 
financial burden, the reduction or waiving of the fees should not be supported as it is 
contrary to the Section 94 Plan. 
 
On this basis, the proposed modification is recommended for refusal. 
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COMMUNITY STRATEGIC PLAN 
 
Strategic Direction Delivery Program 2013-2017 
Sustainable Development. Provide Strategic Land Use Planning 

Services. 
Provide Development Assessment and 
Building Certification Services. 

 
FINANCIAL/RESOURCE IMPLICATIONS 
 
There are no financial or resource implications that result from the recommendation 
of this report. However if the application is approved, there will be a negative financial 
impact on Councils S94 Contribution income. 
 
Source of Funds Yes/No Funding 

($) 
Comment 

Existing budget No   
Reserve Funds No   
Section 94 Yes  The approval of this application 

would result in a reduction in the 
S94 Contributions payable to 
Council.  

External Grants No   
Other No   

 
LEGAL, POLICY AND RISK IMPLICATIONS 
 
The development application is inconsistent with Council’s Section 94 Contribution 
Plan 2007. A detailed assessment of the application in accordance with S96 of the 
Environmental Planning and Assessment Act 1979 is included as (ATTACHMENT 2) 
 
Risk Risk 

Ranking 
Proposed Treatments Within 

Existing 
Resources? 

There is a risk that the 
approval of the 
application will 
undermine the provisions 
of Council's Section 94 
Contribution Plan.  

High Refuse the application as 
recommended. 

No 

There is a risk that the 
refusal of the application 
will be appealed. 

Moderate Endorse the 
recommendation to refuse 
the application. 

Yes 
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SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
In the original assessment of 16-2017-90-1, it was considered that the proposed 
development would provide beneficial social and economic impacts through the 
provision of housing and construction jobs. A reduction in payable Section 94 
Contributions may however have adverse social impacts through the loss of revenue 
available for the provision of public services.  
 
CONSULTATION 
 
Consultation with key stakeholders has been undertaken by the Development 
Assessment and Compliance Section during the development application process.  
 
The objective of the consultation was to inform the relevant parties of the 
development application and obtain their feedback on the proposal to ensure all 
potential concerns have been investigated. 
 
Internal 
 
The application was reviewed by the Section 94 Analysis Team who did not support 
the removal of the condition or a reduction in its value. 
 
External 
 
The original application was not notified as the proposal would not result in significant 
changes in the consented development. 
 
OPTIONS 
 
1) Accept the recommendation. 
2) Amend the recommendation. 
3) Reject the recommendation. 
 
ATTACHMENTS 
 
1) Locality Plan.   
2) Assessment Report.   
3) Notice of Determination - Refusal.    
 
COUNCILLORS ROOM 
 
Nil 
 
TABLED DOCUMENTS 
 
Nil 
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ITEM 5 - ATTACHMENT 1 LOCALITY PLAN. 
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ITEM 5 - ATTACHMENT 2 ASSESSMENT REPORT. 
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ITEM 5 - ATTACHMENT 2 ASSESSMENT REPORT. 
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ITEM 5 - ATTACHMENT 2 ASSESSMENT REPORT. 

 

PORT STEPHENS COUNCIL 110 



MINUTES ORDINARY COUNCIL - 1 AUGUST 2017 
ITEM 5 - ATTACHMENT 3 NOTICE OF DETERMINATION - REFUSAL. 
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ITEM 5 - ATTACHMENT 3 NOTICE OF DETERMINATION - REFUSAL. 
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ITEM NO. 6 FILE NO: 17/146387 
 RM8 REF NO: 16-2016-763-1 
 
SECTION 82A APPLICATION FOR REVIEW OF DETERMINATION NO.16-2016-
763-1 FOR EARTHWORKS (FLOOD MOUND), DETACHED DUAL OCCUPANCY 
(INCORPORATING EXISTING DWELLING) AND ANCILLARY STRUCTURE 
(SHED) AT NO.1428 RAYMOND TERRACE ROAD, NELSONS PLAINS 
 
REPORT OF: MICHAEL MCINTOSH - GROUP MANAGER DEVELOPMENT 

SERVICES  
GROUP: DEVELOPMENT SERVICES 
 

RECOMMENDATION IS THAT COUNCIL: 
 
1) Refuse the Section 82A Application for review of determination of DA No. 16-

2016-763-1 for earthworks (flood mound), detached dual occupancy 
(incorporating existing dwelling) and ancillary structure (shed) at No.1428 
Raymond Terrace Road, Nelsons Plains for the reasons contained in 
(ATTACHMENT 2). 

 

ORDINARY COUNCIL MEETING - 1 AUGUST 2017 
MOTION 

 Mayor Bruce MacKenzie 
Councillor Chris Doohan 
 
That Council approve the Section 82A Application for review of 
determination of DA No. 16-2016-763-1 for earthworks (flood mound), 
detached dual occupancy (incorporating existing dwelling) and ancillary 
structure (shed) at No.1428 Raymond Terrace Road, Nelsons Plains in 
accordance with the conditions listed below: 
 
CONDITIONS THAT IDENTIFY APPROVED PLANS AND LIMITATIONS 
OF CONSENT 
 
1. The development must be carried out in accordance with the plans and 

documentation listed below and endorsed with Council's stamp, except 
where amended by other conditions of this consent or as noted in red by 
Council on the approved plans: 

 

Plan/Doc.Title Plan Ref. No Sheet. Date Drawn By 
Site Plan 
(1 Sheet) 6350 DET-V3 - 13/02/2017 Le Mottee 

Group 
Site Plan – 

Proposed House 
and Shed Position 

6350DET-V2 - 02/11/2016 Le Mottee 
Group 
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(1 Sheet) 

Proposed Earth 
Mound 

(1 Sheet) 
6350 ENG1-B - 04/03/2016 Le Mottee 

Group 

Proposed 
Residence 
(6 Sheets) 

3731 2 to 7  
of 7 24/10/2016 

Advantage 
Building 
Design 

Plan Sheet 
(1 Sheet) 31074-Cropp - 27/10/2016 Shed Boss 

 
In the event of any inconsistency between conditions of this consent 
and the drawings/documents referred to above, the conditions of this 
consent prevail.  If there is any inconsistency between the plans and 
documentation referred to above the most recent document shall 
prevail to the extent of any inconsistency. 

 
2. A Construction Certificate is required prior to commencement of works 

approved by this application. The person having the benefit of this consent 
must appoint a principal certifying authority. If Council is not appointed as 
the Principal Certifying Authority then Council must be notified of who has 
been appointed.  Note: at least two (2) days’ notice must be given to 
Council of intentions to start works approved by this application. 

 

CONDITIONS TO BE SATISFIED PRIOR TO DEMOLITION, 
EXCAVATION OR CONSTRUCTION 
 
3. Prior to undertaking any works onsite, the applicant must obtain 

approval from NSW Office of Environment and Heritage under Section 
256(1)(A) of Water Management Act 2000. 
 

4. Prior to the commencement of work, for any residential building work 
within the meaning of the Home Building Act 1989, (the HB Act) except for 
Crown building works certified in accordance with section 109R of the Act, 
the principal certifying authority must provide to the Council (unless 
Council is the principal certifying authority) a written notice of: 
 

a. In the case where a principle contractor is required to be appointed, 
the name and licence number of the principal contractor and the 
name of the insurer by which the work is insured under the HB Act; 

b. In the case of work to be done by an owner builder, the name of the 
owner-builder and their permit number if required under the HB Act. 

 

5. Prior to the commencement of works, a waste containment facility is to 
be established on site. The facility is to be regularly emptied, and 
maintained for the duration of works. No rubbish shall be stockpiled in a 
manner which facilitates the rubbish to be blown or washed off site. The 
site shall be cleared of all building refuse and spoil immediately upon 
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completion of the development. 
 
6. Prior to the commencement of works, the property shall be protected 

against soil erosion, such that sediment is not carried from the construction 
site by the action of stormwater, wind or “vehicle tracking”. Protection 
measures may include erosion and sedimentation controls as required. All 
protection measures are to be installed to the satisfaction of Council prior 
to the commencement of works, and regularly maintained for the duration 
of works and until the site is stabilised by vegetation or the like. 

 
7. Prior to the commencement of works, a 3m wide all-weather vehicle 

access from the kerb and gutter to the building under construction is to be 
provided for the delivery or materials and trades. Sand shall not be 
stockpiled on the all-weather vehicle access. 

 
CONDITIONS TO BE SATISFIED PRIOR TO THE ISSUE OF THE 
CONSTRUCTION CERTIFICATE 
 
8. A monetary contribution is to be paid to Council for the provision of 1 

additional dwelling, pursuant to section 80A(1) of the Environmental 
Planning and Assessment Act 1979, Section 94 of the Environmental 
Planning and Assessment Act 1979, and Councils Section 94 Contribution 
Plan towards the provision of the following public facilities: 

 

Facility Per lot/dwelling Total 

Civic Administration  $1,160.00 $1,160.00 
Public Open Space, Parks and 
Reserves $2,543.00 $2,543.00 
Sports and Leisure Facilities $6,865.00 $6,865.00 
Cultural and Community Facilities $2,448.00 $2,448.00 
Road Works $1,616.00 $1,616.00 
Fire & Emergency Services  $225.00 $225.00 
 Total $14,857.00 

 
Payment of the above amount shall apply to Development 
Applications as follows: 

a) Building work only - prior to issue of the Construction 
Certificate. 

 
Note: The amount of contribution payable under this condition has 
been calculated at the time of determination and in accordance with 
the Port Stephens Section 94 contributions plan. The contribution 
amount is valid for twelve months from the consent date.  Should 
payment take plan after twelve months the contribution shall be 
INDEXED at the time of actual payment in accordance with 
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movement in the Consumer Price Index as published by the 
Australian Bureau of Statistics. 
 

9. The finished floor level of all habitable areas shall be a minimum of 5.9m 
AHD. Design details shall be submitted to the Certifying Authority for 
approval prior to the issue of a Construction Certificate. During works, 
a survey certificate verifying compliance with this condition shall be 
provided to the Certifying Authority as soon as practical on completion of 
the floor level. 

10. Prior to the issue of a Construction Certificate, a geotechnical 
engineer assessment of the mound foundation suitability, in respect of 
the approved structures, must be provided to the Certifying Authority 
for assessment and determined to be satisfactory by the Certifying 
Authority. 

 
11. Prior to the issue of a Construction Certificate, an application is to be 

lodged and approved by Council under section 68 of the Local Government 
Act 1993 for the installation of an on-site sewage management system. 

 
12. The vehicle driveway shall have a width to cater for design vehicle paths 

determined by Australian Standard AS2890 into and out of garage areas 
for two vehicle parking spaces. This requirement will be met by providing 
vehicle swept paths and clearances utilising the 85th percentile turning 
circle as outlined in AS 2890.1: Off-street Car Parking.  Details of vehicle 
access are to be submitted to the certifying authority for assessment prior 
to the issue of any Construction Certificate. 

 

13. The shape, volume and location of the mound is to be in accordance 
with the submitted plans. The final pad shape, levels and location 
will be confirmed by the submission of a Survey Plan prepared by a 
practising registered surveyor to show the existing natural ground 
contour levels, the full extent and degree of the fill, and finished 
ground contour levels and cross sections indicating the depth of fill 
prior to the commencement of use. 

 

14. The development shall be constructed in accordance with the NSW 
Government Floodplain Management Manual (2005). The following design 
precautions must be adhered to:- 

 
a. The floor level of any habitable room is to be located at a height not 

less than the Flood Planning Level (FPL), which is 5.9m AHD.  
b. No potentially hazardous or offensive material is to be stored on site 

that could cause water contamination during floods. 
c. All building materials, equipment, ducting etc. below the FPL shall be 

flood compatible. 
d. All main power supply, heating and air conditioning service 

installations, including meters, shall be located above the FPL. 
e. All electrical wiring below the FPL shall be suitable for continuous 
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submergence in water. All conduits below the FPL shall be self-
draining. Earth core leakage systems or safety switched are to be 
installed. 

f. All electrical equipment installed below the FPL shall be capable of 
disconnection by a single plug from the power supply. 

g. Where heating equipment and fuel storage tanks are not feasible to 
be located above the FPL, then they shall be designed for continuous 
submergence in water and securely anchored to overcome buoyancy 
and movement that may damage supply lines. All storage tanks shall 
be vented to an elevation above the FPL. 

h. All ducting below the FPL shall be provided with opening for drainage 
and cleaning. 

 
Details of the above information are to be submitted to the satisfaction of 
the Certifying Authority prior to the issue of the Construction 
Certificate. 

 
15. Prior to the issue of the Construction Certificate, a structural engineer 

shall provide certification to Council that all building structures and earth 
mounds are able to withstand the hydrostatic and hydrodynamic flood 
forces, including debris impact and buoyancy uplift for the 1% AEP flood 
(4.9m AHD). 

 
16. A flood management plan which covers evacuation and the provision of 

emergency food, medical supplies, power/communication, water and 
effluent disposal etc. incorporating the SES Business Floodsafe Toolkit, 
shall be submitted and approved by Council prior to the issue of the 
Construction Certificate. 

 

17. A Construction Certificate cannot be issued until full details of the 
stormwater drainage design have been provided to the Certifying 
Authority for assessment and determined to be satisfactory by the 
Certifying Authority. 

 
CONDITIONS TO BE SATISFIED DURING THE DEMOLITION, 
EXCAVATION AND CONSTRUCTION PHASES 

 
18. All building work must be carried out in accordance with the provisions of 

the Building Code of Australia.  
 

19. Construction work that is likely to cause annoyance due to noise is to 
be restricted to the following times:- 
 
• Monday to Saturday, 7am to 5pm; 
• no construction work to take place on Sunday or Public Holidays. 

 
When the construction site is in operation the L10 level measured 
over a period of not less than 15 minutes must not exceed the 
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background by more than 10dB(A).  All possible steps should be 
taken to silence construction site equipment. 

 
20. All excavated and/or filled areas are to be retained or battered and 

suitably drained so as to prevent any subsidence of the surrounding 
land and constructed so as to deny any flow of water into or around 
the building or neighbouring buildings or onto neighbouring land. 

 

21. Immediately following completion of the earthworks and prior to the 
commencement of use or storage of materials on the mound; 
 
a) The final pad shape, levels and location will be confirmed by the 

submission of a detailed survey plan prepared by a Registered 
Surveyor. The detailed survey plan shall be provided to Council 
within 14 days of completion.  

b) The mound is to be top dressed and seeded with fast growing 
grasses. 

c) Adequate scour protection shall be provided to the mound, designed 
by a suitable qualified engineer to withstand the velocities in major 
flood events. 

 

22. Filling associated with the construction of the flood mound, shall not 
obstruct any natural drainage path or water drainage system.  The 
mound must have batter slopes no steeper than 1 (vertical) to 4 
(horizontal).  Batter slopes are to be fully contained within the subject 
property. 
 

23. Dust suppression is to be actively undertaken during works, through the use of 
wet-down water tankers or an alternative method agreed by Council. 

 

24. The only fill material that may be received at the development site is: 
 

a) Virgin excavated natural material (VENM) within the meaning of the 
Protection of the Environment Operations Act 1997 (POEO); or  
 

b) Any other waste-derived material the subject of a resource recovery 
exemption under s.91 of the Protection of the Environment 
Operations (Waste) Regulation 2014 that is permitted to be used as 
fill material.  
 

Any waste-derived fill material the subject of a resource recovery 
exemption received at the development site must be accompanied 
by documentation as to the material's compliance with the exemption 
conditions and must be provided to the Principal Certifying Authority. 

 
25. Where no sanitary facilities currently exist onsite for construction workers 

toilet accommodation for all tradespersons shall be provided from the time of 
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commencement until the building is complete. The toilet facilities shall be 
located so as to have minimal impact of adjoining properties and shall not be 
placed on the road reserve, without separate approval from Council. 

 
26. It is the responsibility of the applicant to erect a PCA sign (where Council is 

the PCA, the sign is available from Council’s Administration Building at 
Raymond Terrace or the Tomaree Library at Salamander Bay free of 
charge).  The applicant is to ensure the PCA sign remains in position for 
the duration of works. 

 
CONDITIONS TO BE SATISFIED PRIOR TO ISSUE OF AN 
OCCUPATION CERTIFICATE 
 
27. Prior to the issue of an Occupation Certificate, the commitments listed 

in BASIX Certificate No. 765587S (or an amended version of this 
certificate, or a replacement certificate particular to the approved 
development) are to be installed in the development. Should an amended 
or replacement certificate be issued, a copy is to be forwarded to the 
principle certifying authority immediately following its issue. 

 
28. Prior to the issue of an Occupation Certificate, a survey certificate shall 

be provided to the Certifying Authority verifying the finished levels of 
habitable rooms comply with the FPL of 5.9m AHD. 

 
29. All civil engineering works shall be carried out in accordance with the 

Construction Certificate and Council's Design and Construction 
Specification, Policies and Standards, to the satisfaction of Council 
or the Certifying Authority prior to issue of the Occupation 
Certificate. 

 
30. The provision of a gravel vehicle crossing is required prior to the 

issue of the final Occupation Certificate. A Driveway Construction 
Application must be made with Council, as the Roads Authority, prior 
to the commencement of vehicle footpath crossing works. 

 
31. Prior to the issue of any Occupation Certificate, an on-site sewage 

management system is to be installed and a satisfactory final inspection 
completed by Council. 

 
CONDITIONS TO BE SATISFIED AT ALL TIMES 
 
32. The stormwater system, including any water quality, quantity or infiltration 

components, shall be maintained in perpetuity for the life of the 
development. 

 
33. Filling shall not obstruct any natural drainage path or water drainage 

system.  Neither shall the fill encroach onto any adjoining property. 
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Advice 
 
A. Prior to occupying the approved dwelling(s), contact Council's Mapping 

Section via email at: addressing@portstephens.nsw.gov.au stating your 
Development Approval number, address of the property and the assessing 
officer, to obtain the correct house numbering.  Be advised that any 
referencing on Development Application plans to house or lot numbering 
operates to provide identification for assessment purposes only. 

 
 
In accordance with Section 375 (A) of the Local Government Act 1993, a division is 
required for this item. 
 
Those for the Motion: Mayor Bruce MacKenzie, Crs Chris Doohan and Steve Tucker. 
 
Those against the Motion: Crs Geoff Dingle, Sally Dover, Ken Jordan, Peter Kafer 
and John Nell. 
 
The motion was lost. 
 
ORDINARY COUNCIL MEETING - 1 AUGUST 2017 
MOTION 

192 Councillor John Nell 
Councillor Sally Dover 
 
It was resolved that Council refuse the Section 82A Application for review 
of determination of DA No. 16-2016-763-1 for earthworks (flood mound), 
detached dual occupancy (incorporating existing dwelling) and ancillary 
structure (shed) at No.1428 Raymond Terrace Road, Nelsons Plains for 
the reasons contained in (ATTACHMENT 2). 
 

 
In accordance with Section 375 (A) of the Local Government Act 1993, a division is 
required for this item. 
 
Those for the Motion: Crs Geoff Dingle, Sally Dover, Ken Jordan, Peter Kafer and 
John Nell. 
 
Those against the Motion: Mayor Bruce MacKenzie, Crs Chris Doohan and Steve 
Tucker. 
 
BACKGROUND 
 
The purpose of this report is to present a section 82A application for 'Review of 
Determination' (RD) of Development Application (DA) number (No.) 16-2016-763-1 to 
Council for determination. The s.82A RD is being reported to Council for 
determination as the original DA was determined by Council at its meeting of 28 
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March 2017. In accordance with s.82A of the Environmental Planning and 
Assessment Act 1979 ('EP&A Act'), as Council was the determining authority for the 
DA the s.82A RD must also be determined by Council.  
 
The provisions of s.82A EP&A Act provide an applicant that is dissatisfied with the 
Council's determination of their DA a mechanism to seek an internal review of the 
original decision. When lodging a s.82A application the applicant is entitled to amend 
the original application and Council must review its decision on the basis of the 
amended application. However, the application must remain substantially the same. 
Section 82A further specifies that the RD must be determined within 6 months of the 
date that the applicant received notice of the original determination.  
 
The subject DA relates to land located at No. 1428 Raymond Terrace Road, Nelsons 
Plains which is identified as Lot: 1 DP: 1202026 ('the subject site'). A locality plan is 
provided at (ATTACHMENT 1). The site is located on the bank of the Hunter River, 
which traverses the site's western boundary. The development site is located within a 
'High Hazard Floodplain' and is relatively flat. The subject site currently contains a 
dwelling and detached ancillary structures. An existing flood mound is position on the 
north-west corner of the site. 
 
The subject site is zoned RU1 Primary Production Zone and the proposed land use is 
permissible within the RU1 Zone. The key issues with the development subject to 
s.82A review relate to flooding given the sites classification as 'High Hazard 
Floodplain'. Provision of adequate on-site sewage management (OSMS) also 
remains outstanding. 
 
Council staff have undertaken a detailed assessment of the application as part of the 
s.82A review of determination. The s.82A review supports the recommendation 
endorsed in the original assessment in that the development cannot be supported for 
the reasons contained in (ATTACHTMENT 2).  
 
DA No.16-2016-763-1 
 
The application subject to the s.82A RD (DA No.16-2016-763-1) sought consent for 
earthworks (flood mound), detached dual occupancy (incorporating existing dwelling) 
and ancillary structures (shed).  
 
The proposed flood mound has a total footprint of 4,605m2 (approximately 81m x 
51m), and is raised to a maximum height of 3.37m above existing ground levels, in 
order to achieve a finished level of 5.4m AHD.  
 
The proposed single storey dwelling comprises three bedrooms, lounge room, 
kitchen, laundry and bathroom. The dwelling has a proposed maximum height of 
5.24m and a finished floor level of 5.9m AHD. The dwelling is positioned on the 
northwest portion of the proposed earth mound, roughly 68m south of Raymond 
Terrace Road and 66m east of the Hunter River.  
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The proposed shed is located 5m south of the proposed dwelling. The shed will 
incorporate three bays and one pedestrian door, at a size of 167m2. The maximum 
height of the shed is 5.2m. 
 
The original application was refused by Council on 28 March 2017 for the following 
reasons: 
 
1) The proposed development will result in a development that is inconsistent with 

the objects of the Environmental Planning and Assessment (EP&A) Act 1979 in 
that it will be exposed to an unacceptable adverse risk of flooding, which does not 
encourage: 

a) the proper management and development and conservation of natural 
and artificial resources, including agricultural land, natural areas, 
forests, minerals, water, cities, towns and villages for the purpose of 
promoting the social and economic welfare of the community and a 
better environment; 

b) the promotion and co-ordination of the orderly and economic use and 
development of land, or 

c) ecologically sustainable development (s.5(a)(i),(ii) and(vii) EP&A Act 
1979). 

 
2) The proposed development will result in a development that fails to satisfy the 

provisions of Clause 8 (j) - Matters for Consideration of State Environmental 
Planning Policy 71 - Coastal Protection in that it is likely to be adversely impacted 
by coastal processes and hazards (s.79C(1)(a)(i) EP&A Act 1979); 

3) The proposed development will result in a development that is in conflict with the 
following objectives contained in Clause 7.3 - Flooding of the Port Stephens Local 
Environmental Plan 2013: 

a) to minimise the flood risk to life and property associated with the use of 
land; and 

b) to allow development on land that is compatible with the land's flood 
hazard, taking into account projected changes as a result of climate 
change  (s.79C(1)(a)(i) EP&A Act 1979). 

4) The proposed development will result in a development that is in conflict with the 
provisions of Clause 7.3(3) of the Port Stephens Local Environmental Plan 2013, 
in that it will not be compatible with the flood hazard of the land (identified as High 
Hazard Floodway); does not incorporate appropriate measures to manage risk to 
life from flood; and is likely to result in unsustainable social and economic costs to 
the community as a consequence of flooding (s.79C(1)(a)(i) EP&A Act 1979); 

5) The proposed amendments will result in a development that fails to satisfy the 
provisions of Chapter B5 - Flooding of the Port Stephens Development Control 
Plan 2014, in that the development is for the provision of housing (s.79C(1)(a)(iii) 
EP&A Act 1979); 

6) Approval of the proposed development within a high hazard floodway will result in 
unacceptable social or economic impacts (s.79C(1)(b) EP&A Act 1979); 
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7) The subject site is unsuitable for the proposed residential development as the 
land is situated within a high hazard floodway. The proposed development will 
thereby increase risk to people and property (s.79C(1)(c) EP&A Act 1979); and 

8) The proposed development would be inconsistent with the adopted principles and 
strategies which seek to promote the proper management and use of land, 
promote the social and economic welfare of the community and provide for the 
orderly and economic use and development of land in an ecologically sustainable 
manner (s.79C(1)(e) EP&A Act 1979). 

 
Basis for s.82A review  
 
The applicant has sought a review of the application (DA No.16-2016-867-1) and has 
provided the following reasons to justify the review: 
 
a) The development is permissible within the RU1 Primary Production Zone; 
b) The proposed dual occupancy enables 'practical attendance to agricultural needs' 

and further that the proposed dwelling provides housing for the owners father 
which is required for health reasons; 

c) Dwelling houses are located on adjoining properties; 
d) The location of the flood mound will not result in environmental or amenity 

impacts; 
e) The proposal is consistent with the provisions of SEPP No.71 Coastal Protection;  
f) The flood impact assessment (FIA) prepared by BMT WBM consultants and 

submitted with the development application concludes that the proposed 
development will not have any major impact to local flood behaviour. As such, the 
applicant has demonstrated that the site is suitable for the proposed development. 
The FIA submitted with the s.82A was revised and dated 5 June 2017. 

 
Key Issues 
 
'High Hazard Floodway' 
 
The key issue arising out of the assessment of this application relate to the flood 
characteristics of the site. Council's flood study for the area identified the site within a 
High Hazard Floodway. The modelled flood levels for the site are as follows: 
 
• Hazard Category - High Hazard Floodway; 
• 5% AEP event - 3.5m AHD; 
• 1% AEP event  - 4.8m AHD; 
• Flood Planning Level (FPL) - 5.9m AHD; 
• Probable Maximum Flood (PMF) - 8.8m AHD. 
 
The proposed development has been designed to satisfy the FPL requirements 
having a finished floor level (FFL) of 5.9m AHD and is considered to satisfy the 
hydrological requirements for the site.  
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However, the proposed development cannot be supported as the use of the site for 
residential purposes is not compatible with the 'high hazard floodway' categorisation 
of the site. The High Hazard Floodway categorisation is as a result of the very deep 
moving water which traverses the site during flood events. 
 
There is considered to be a substantial safety risk associated with the development 
as the site is likely to become isolated for several days during flood events. Further, 
there is no acceptable evacuation route for future residents of the site as safe egress 
during floods cannot be achieved.  
 
Assessment: s.82A Review of Determination No. 16-2016-763-1  
The subject land is zoned RU1 Primary Production under the Port Stephens Local 
Environmental Plan 2013 (LEP2013). The proposal is permissible with consent in the 
RU1 zone. 
 
The proposal developments was assessed against relevant controls and objectives 
as specified under, State Environmental Planning Policy (Building Sustainability 
Index: BASIX) 2004; State Environmental Planning Policy No.55 – Remediation of 
Land, State Environmental Planning Policy No.71 – Coastal Protection, Port 
Stephens Local Environmental Plan (LEP2013) and Port Stephens Development 
Control Plan 2014 (DCP2014).  
 
The assessment of the s.82A RD identified that the proposed development failed to 
comply with: 
 
2) State Environmental Planning Policy No. 71 (SEPP No.71): Clause 8(J) SEPP 

No.1 requires the consent authority to assess the likely impact of coastal 
processes and coastal hazards on a proposed development. The subject 
development will be subject to coastal hazards derived from the flood 
characteristics of the site. The assessment of the s.82A (RD) has identified that 
the proposed development is likely to be adversely impacted by coastal 
processes and hazards. As such, the development is inconsistent with the aims 
and provisions of SEPP No.71 and cannot be supported. The additional 
information provided by the applicant has not demonstrated that the development 
shall not be impacted by coastal processes and coastal hazards. 

3) Port Stephens Local Environmental Plan 2013 (PSLEP): 
4) Clause 5.5 – Development in the Coastal Zone: The proposed development is 

located within the coastal zone and fails to satisfy cl.5.5(3)(d)(i) as the subject 
development is likely to be adversely impacted by coastal hazards derived from 
the flood characteristics of the site; 

5) Clause 7.2 – Earthworks: The extent of fill proposed to facilitate residential 
development on the site is excessive, further the applicant has not demonstrated 
that the earthworks can withstand failure during flood events. For these reasons 
the proposed earthworks are not considered to satisfy cl.7.2; 

6) Clause 7.3 – Flood Planning: The development is not compatible with the flood 
hazard of the land and does not incorporate appropriate measure to manage risk 
to life from flood events; 
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7) Clause 7.6 – Essential Services: The development requires onsite waste water 
treatment system and the applicant has failed to demonstrate that a suitable 
OSMS can be accommodated on site taking into account the flood characteristics 
of the land. 

8) Port Stephens Development Control Plan 2014: Control B5.8 identifies that 
residential development within a 'High Hazard Floodway' is not encouraged. The 
DCP outlines that an application may only be considered where it is demonstrated 
to have specific community needs/benefits, which does not relate to the provision 
of housing. 

 
It is noted that the applicant has failed to satisfy cl.7.3(3) and cl.7.6 PSLEP. In North 
Ocean Shores Inc. v. Byron Shire Council [2009] NSW LEC 69, Preston CJ at [19] 
indicated that a type of clause, such as both clause 7.3 and cl.7.6 PSLEP, requires 
the consent authority to form the requisite opinion that carrying out of the 
development is consistent with the relevant objectives before it embarks on a 
consideration of the merits of the development application, and before it has the 
power to grant consent. In summary such provisions are 'preconditions' to the 
granting of consent.  
 
A detailed assessment of the proposed development has been carried out against 
the requirements of the EP&A Act 1979 and has been included as 
(ATTACHMENT 3) to this report. 
 
Conclusion 
 
The application is not consistent with: 
 
• Port Stephens LEP2013, in particular cl.5.5, cl.7.2, cl.7.3 and cl.7.6; 
• Port Stephens DCP2014, in particular Chapter B5; 
• NSW Floodplain Development Manual 2005; 
• Floodplain Risk Management Policy (adopted 8 March 2016). 
 
From a practical and strategic view point, it is not sound planning to put people and 
property in harm's way, via Council approving development applications for 
residential occupation in high hazard flood ways. It is widely held that residential 
development in such high velocity and depth flood waters is not 'good planning'.  
 
The proposal is not compatible with the flood hazard of the property and poses 
significant risk to life and property due to flood risk. Given that the reasons for refusal 
of DA No.16-2016-763-1 have not been overcome, it is recommended that this s.82A 
application for review of determination of DA No.16-2016-763-1 be refused for the 
reasons detailed within (ATTACHMENT 2). 
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COMMUNITY STRATEGIC PLAN 
 
Strategic Direction Delivery Program 2013-2017 
Sustainable Development. Provide Strategic Land Use Planning 

Services. 
Provide Development Assessment and 
Building Certification Services. 

 
FINANCIAL/RESOURCE IMPLICATIONS 
 
The proposed development is inconsistent with the relevant planning instruments and 
guidelines including; the Environmental Planning and Assessment Act 1979, 
LEP2013, DCP2014 and the NSW Government 2005, 'Floodplain Development 
Manual'. 
 
Source of Funds Yes/No Funding 

($) 
Comment 

Existing budget Yes  There is scope within Council's 
existing budget to defend 
Council's determination if 
challenged. 

Reserve Funds No   
Section 94 Yes  Section 94 Contributions would 

be applicable to the proposed 
development should Council 
determine to approve the 
application. 

External Grants No   
Other No   

 
LEGAL, POLICY AND RISK IMPLICATIONS 
 
The development application is not consistent with relevant planning instruments, 
flood development guidelines and studies including: The Environmental Planning and 
Assessment Act 1979 (EP&A Act), LEP2013, DCP2014, the Port Stephens Council 
"Areas Affected by Flooding and/or inundation" Policy, Floodplain Risk Management 
Policy and Paterson River Floodplain Risk Management Study and Plan 2001, and 
the NSW Floodplain Development Manual 2005. Detailed responses to the relevant 
environmental planning instruments are provided within the Assessment report 
contained within (ATTACHMENT 3). 
 
On 10 June 2014 Council adopted the 'Integrated Risk Management Policy'. At point 
No.2 of the policy statement it is identified that: “Council has no appetite for risks that 
may compromise the safety and welfare of staff, volunteers, contractors and/or 
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members of the public.” It is further noted that "Council will not accept a risk that has 
potentially catastrophic consequences, regardless of the likelihood of that risk 
eventuating.” A decision contrary to the recommendation to refuse the s.82A review 
of determination presents an unacceptable risk to Council as per Council's standard 
risk management matrix. These unacceptable risks relate to Council and the local 
community in respect to public safety, Council reputation and legal exposure. 
 
Section 733 Local Government Act 1993 provides Council with a general exemption 
from liability with respect to flood liable land only if the necessary studies and works 
are carried out in accordance with the principles contained in the NSW Floodplain 
Development Manual 2005. Endorsement of this development would be contrary to 
these principles. A decision contrary the planning framework may negate the good 
faith immunity provisions in Local Government Act 1993. This could result in 
individual Councillors being personally accountable and responsible for any 
subsequent implications resulting from the decision. Further, in the event of any 
future claim Council's insurers may determine not to cover Council should the 
application be approved contrary to the recommendation. 
 
Risk Risk 

Ranking 
Proposed Treatments Within 

Existing 
Resources? 

There is a risk if the 
application is approved 
that Council's decision 
will be ultra-vires as 
cl.7.3 and cl.7.6 PSLEP 
are preconditions to the 
granting of consent and 
have not been satisfied. 

Medium Determine the application in 
line with the 
recommendation. 

Yes 

There is a risk that if the 
application is approved, 
that Council may be 
liable for any damage or 
consequences to 
approving a development 
located on a site with a 
known flood risk and that 
does not have adequate 
essential services.  

Medium Determine application in line 
with the recommendation.  

Yes 

There is a risk the 
proposal will expose 
people and property to 
risk of damage and 
death as a consequence 
of approving residential 
development in a high 
hazard floodway. 

High Determine the application in 
line with the 
recommendation. 

Yes 
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There is a risk that if the 
application is approved 
Council will undermine 
the weight given to 
recently adopted policy 
including DCP2014 and 
the Floodplain Risk 
Management Policy. 

Medium Determine application in line 
with the recommendation.  

Yes 

There is a risk that if the 
application is refused, it 
may be challenged at the 
Land and Environment 
Court. 

Medium Defend the refusal of the 
application in the NSW land 
and Environment Court if 
required. 

Yes 

 
SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
The social and economic impacts of flooding are well documented. Polices and 
strategies have been implemented by Council to adequately mitigate the adverse 
impacts of flooding within the Local Government Area. This includes the Floodplain 
Risk Management Policy (adopted by Council on 8 March 2016), which aims to 
reduce the impact of flooding and flood liability on individual owners, and to reduce 
the private and public losses resulting from floods. 
 
The proposal will increase the residential density within a high hazard floodway, 
increasing the risk to people and property. The proposed development is considered 
likely to result in an adverse social and economic impact within the locality.  
 
The flooding constraints of the site and insufficient provision of wastewater services 
do not enhance and promote the social needs of the community. Supporting such a 
development is likely to result in an economic cost to the community as it will place 
undue pressure on emergency services such as the SES, ambulance, fire brigade 
and police in terms of responding to any natural hazards and any medical 
emergencies that may occur on the site.  
 
CONSULTATION 
 
Consultation with key stakeholders has been undertaken by the Development 
Assessment and Compliance Section during the development application process.  
 
The objective of the consultation was to inform the relevant parties of the 
development application and obtain their feedback on the proposal to ensure all 
potential concerns have been investigated. 
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Internal 
 
The application was reviewed by a range of Councils internal specialists. The 
application was referred to Councils Development Engineering Section, 
Environmental Health Section, Section 94 Officer and Building Surveyor.  
 
On balance, the proposal was not supported due to the following: 
 
• In accordance with PSDCP2014, dwellings within a High Hazard Floodway area 

are not desirable. The application presents a high safety risk for residents who are 
likely to become isolated during floods events; 

• The applicant has not demonstrated that a suitable On-Site Sewerage 
Management System (OSMS) solution can be achieved on the site. 
 

External 
 
No external Government stakeholders were consulted.  
 
In accordance with Council's Notification Policy, the s.82A Review of Determination 
was not required to be notified or advertised. 
 
OPTIONS 
 
1) Accept the recommendation. 
2) Amend the recommendation. 
3) Reject the recommendation. 
 
ATTACHMENTS 
 
1) Locality Plan.   
2) Reasons for Refusal.   
3) Section 82A Review of Determination Assessment Report.    
 
COUNCILLORS ROOM 
 
1) Development plans and documentation.  
 
TABLED DOCUMENTS 
 
Nil.  
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ITEM 6 - ATTACHMENT 1 LOCALITY PLAN. 
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ITEM 6 - ATTACHMENT 2 REASONS FOR REFUSAL. 
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ITEM 6 - ATTACHMENT 3 SECTION 82A REVIEW OF DETERMINATION 
ASSESSMENT REPORT. 
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ITEM 6 - ATTACHMENT 3 SECTION 82A REVIEW OF DETERMINATION 
ASSESSMENT REPORT. 
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ITEM 6 - ATTACHMENT 3 SECTION 82A REVIEW OF DETERMINATION 
ASSESSMENT REPORT. 
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ITEM 6 - ATTACHMENT 3 SECTION 82A REVIEW OF DETERMINATION 
ASSESSMENT REPORT. 
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ITEM 6 - ATTACHMENT 3 SECTION 82A REVIEW OF DETERMINATION 
ASSESSMENT REPORT. 
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ITEM 6 - ATTACHMENT 3 SECTION 82A REVIEW OF DETERMINATION 
ASSESSMENT REPORT. 
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ITEM 6 - ATTACHMENT 3 SECTION 82A REVIEW OF DETERMINATION 
ASSESSMENT REPORT. 
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ITEM 6 - ATTACHMENT 3 SECTION 82A REVIEW OF DETERMINATION 
ASSESSMENT REPORT. 
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ITEM 6 - ATTACHMENT 3 SECTION 82A REVIEW OF DETERMINATION 
ASSESSMENT REPORT. 
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ITEM 6 - ATTACHMENT 3 SECTION 82A REVIEW OF DETERMINATION 
ASSESSMENT REPORT. 
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ITEM 6 - ATTACHMENT 3 SECTION 82A REVIEW OF DETERMINATION 
ASSESSMENT REPORT. 
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ITEM NO. 7 FILE NO: 17/146391 
 RM8 REF NO: 16-2016-867-1 
 
SECTION 82A APPLICATION FOR REVIEW OF DETERMINATION 
DEVELOPMENT APPLICATION NO.16-2016-867-1 FOR FLOOD MOUND AND 
SINGLE STOREY DWELLING AT 174 SEAHAM ROAD NELSON PLAINS (LOT:33 
DP: 609041). 
 
REPORT OF: MICHAEL MCINTOSH - GROUP MANAGER DEVELOPMENT 

SERVICES  
GROUP: DEVELOPMENT SERVICES 
 

RECOMMENDATION IS THAT COUNCIL: 
 
1) Refuse Section 82A Application for review of determination of Development 

Application (DA) number (No.) 16-2016-867-1 for a flood mound and single storey 
dwelling at 174 Seaham Road, Nelson Plains (Lot: 33 DP: 609041) for the 
reasons contained in (ATTACHMENT 3). 

 

ORDINARY COUNCIL MEETING - 1 AUGUST 2017 
MOTION 

 Councillor John Nell 
Councillor Peter Kafer 
 
That Council refuse Section 82A Application for review of determination of 
Development Application (DA) number (No.) 16-2016-867-1 for a flood 
mound and single storey dwelling at 174 Seaham Road, Nelson Plains 
(Lot: 33 DP: 609041) for the reasons contained in (ATTACHMENT 3). 
 

 
In accordance with Section 375 (A) of the Local Government Act 1993, a division is 
required for this item. 
 
Those for the Motion: Crs Geoff Dingle, Ken Jordan, Peter Kafer and John Nell. 
 
Those against the Motion: Mayor Bruce MacKenzie, Crs Chris Doohan, Sally Dover 
and Steve Tucker. 
 
The motion was lost. 
 
ORDINARY COUNCIL MEETING - 1 AUGUST 2017 
MOTION 

193 Mayor Bruce MacKenzie 
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Councillor Chris Doohan 
 
It was resolved that Council approve Section 82A Application for review of 
determination of Development Application (DA) number (No.) 16-2016-
867-1 for a flood mound and single storey dwelling at 174 Seaham Road, 
Nelson Plains (Lot: 33 DP: 609041) in accordance with the conditions 
listed below: 
 
CONDITIONS THAT IDENTIFY APPROVED PLANS AND LIMITATIONS 
OF CONSENT 
 
1. The development must be carried out in accordance with the plans and 

documentation listed below and endorsed with Council's stamp, except 
where amended by other conditions of this consent or as noted in red by 
Council on the approved plans: 
 

Plan/Doc.Title Plan Ref. No Sheet. Date Drawn By 
Plan of 

Proposed 
Mound 

(1 Sheet) 

6562 Mound-B 1 of 1 24/10/2016 Le Mottee 
Group 

Proposed Brick 
Veneer 

Residence 
(7 Sheets) 

16116 1 to 7 
of 7 05/12/2016 Valley 

Homes 

 
In the event of any inconsistency between conditions of this consent 
and the drawings/documents referred to above, the conditions of this 
consent prevail.  If there is any inconsistency between the plans and 
documentation referred to above the most recent document shall 
prevail to the extent of any inconsistency. 

 
2. A Construction Certificate is required prior to commencement of works 

approved by this application. The person having the benefit of this consent 
must appoint a principal certifying authority. If Council is not appointed as 
the Principal Certifying Authority then Council must be notified of who has 
been appointed.  Note: at least two (2) days’ notice must be given to 
Council of intentions to start works approved by this application. 

 
CONDITIONS TO BE SATISFIED PRIOR TO DEMOLITION, 
EXCAVATION OR CONSTRUCTION 

 
3. Prior to the commencement of work, for any residential building work 

within the meaning of the Home Building Act 1989, (the HB Act) except for 
Crown building works certified in accordance with section 109R of the Act, 
the principal certifying authority must provide to the Council (unless 
Council is the principal certifying authority) a written notice of: 
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a. In the case where a principle contractor is required to be appointed, 
the name and licence number of the principal contractor and the 
name of the insurer by which the work is insured under the HB Act; 

b. In the case of work to be done by an owner builder, the name of the 
owner-builder and their permit number if required under the HB Act. 

 
4. Prior to the commencement of works, a waste containment facility is to 

be established on site. The facility is to be regularly emptied, and 
maintained for the duration of works. No rubbish shall be stockpiled in a 
manner which facilitates the rubbish to be blown or washed off site. The 
site shall be cleared of all building refuse and spoil immediately upon 
completion of the development. 

 
5. Prior to the commencement of works, the property shall be protected 

against soil erosion, such that sediment is not carried from the construction 
site by the action of stormwater, wind or “vehicle tracking”. Protection 
measures may include erosion and sedimentation controls as required. All 
protection measures are to be installed to the satisfaction of Council prior 
to the commencement of works, and regularly maintained for the duration 
of works and until the site is stabilised by vegetation or the like. 

 
6. Prior to the commencement of works, a 3m wide all-weather vehicle 

access from the kerb and gutter to the building under construction is to be 
provided for the delivery or materials and trades. Sand shall not be 
stockpiled on the all-weather vehicle access. 

 
CONDITIONS TO BE SATISFIED PRIOR TO THE ISSUE OF THE 
CONSTRUCTION CERTIFICATE 

 
7. The finished floor level of all habitable areas shall be a minimum of 5.9m 

AHD. Design details shall be submitted to the Certifying Authority for 
approval prior to the issue of a Construction Certificate. During works, 
a survey certificate verifying compliance with this condition shall be 
provided to the Certifying Authority as soon as practical on completion of 
the floor level. 

8. Prior to the issue of a Construction Certificate, a geotechnical 
engineer assessment of the mound foundation suitability, in respect of 
the approved structures, must be provided to the Certifying Authority 
for assessment and determined to be satisfactory by the Certifying 
Authority. 
 

9. Prior to the issue of a Construction Certificate, an application is to be 
lodged and approved by Council under section 68 of the Local Government 
Act 1993 for the installation of an on-site sewage management system. 

 
10. Prior to the issue of the Construction Certificate, detailed engineering 

plans for civil works are to be submitted to and approved by the Certifying 
Authority. The detailed plans are to be in accordance with Council’s 
Infrastructure Specification and include the following information:- 
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a. The access ramp showing the grades, changes in grade and 

dimensions, whaich are to adhere to the requirements of AS 2890. 
b. Details of the driveway showing compliance with the requirements of 

the NSW Rural Fire Service ‘Planning for Bushfire Protection’. 
c. A concrete dish crossing in accordance with Council’s Standard 

Drawing No. S106. Where driveway grades do not permit a dish 
crossing, a driveway application is to be submitted so that Council 
can nominate a pipe size and invert levels. 

 

11. The shape, volume and location of the mound is to be in accordance 
with the submitted plans. The final pad shape, levels and location 
will be confirmed by the submission of a Survey Plan prepared by a 
practising registered surveyor to show the existing natural ground 
contour levels, the full extent and degree of the fill, and finished 
ground contour levels and cross sections indicating the depth of fill 
prior to the commencement of use. 

 
12. The development shall be constructed in accordance with the NSW 

Government Floodplain Management Manual (2005). The following design 
precautions must be adhered to:- 

 
a. The floor level of any habitable room is to be located at a height 

not less than the Flood Planning Level (FPL), which is 5.9m AHD.  
b. No potentially hazardous or offensive material is to be stored on 

site that could cause water contamination during floods. 
c. All building materials, equipment, ducting etc. below the FPL shall 

be flood compatible. 
d. All main power supply, heating and air conditioning service 

installations, including meters, shall be located above the FPL. 
e. All electrical wiring below the FPL shall be suitable for continuous 

submergence in water. All conduits below the FPL shall be self-
draining. Earth core leakage systems or safety switched are to be 
installed. 

f. All electrical equipment installed below the FPL shall be capable 
of disconnection by a single plug from the power supply. 

g. Where heating equipment and fuel storage tanks are not feasible 
to be located above the FPL, then they shall be designed for 
continuous submergence in water and securely anchored to 
overcome buoyancy and movement that may damage supply 
lines. All storage tanks shall be vented to an elevation above the 
FPL. 

h. All ducting below the FPL shall be provided with opening for 
drainage and cleaning. 

 
Details of the above information are to be submitted to the satisfaction of 
the Certifying Authority prior to the issue of the Construction 
Certificate. 
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13. Prior to the issue of the Construction Certificate, a structural engineer 
shall provide certification to Council that all building structures and earth 
mounds are able to withstand the hydrostatic and hydrodynamic flood 
forces, including debris impact and buoyancy uplift for the 1% AEP flood 
(4.9m AHD). 

 
14. A flood management plan which covers evacuation and the provision of 

emergency food, medical supplies, power/communication, water and 
effluent disposal etc. incorporating the SES Business Floodsafe Toolkit, 
shall be submitted and approved by Council prior to the issue of the 
Construction Certificate. 

 

15. A Construction Certificate cannot be issued until full details of the 
stormwater drainage design have been provided to the Certifying 
Authority for assessment and determined to be satisfactory by the 
Certifying Authority. 

 
CONDITIONS TO BE SATISFIED DURING THE DEMOLITION, 
EXCAVATION AND CONSTRUCTION PHASES 
 
16. All building work must be carried out in accordance with the provisions of 

the Building Code of Australia.  
 
17. Construction work that is likely to cause annoyance due to noise is to be 

restricted to the following times: 
 

• Monday to Saturday, 7am to 5pm; 
• no construction work to take place on Sunday or Public Holidays. 

 
When the construction site is in operation the L10 level measured 
over a period of not less than 15 minutes must not exceed the 
background by more than 10dB(A).  All possible steps should be 
taken to silence construction site equipment. 

 

18. All excavated and/or filled areas are to be retained or battered and 
suitably drained so as to prevent any subsidence of the surrounding 
land and constructed so as to deny any flow of water into or around 
the building or neighbouring buildings or onto neighbouring land. 

19. Immediately following completion of the earthworks and prior to the 
commencement of use or storage of materials on the mound; 
 
d) The final pad shape, levels and location will be confirmed by the 

submission of a detailed survey plan prepared by a Registered 
Surveyor. The detailed survey plan shall be provided to Council 
within 14 days of completion.  

e) The mound is to be top dressed and seeded with fast growing 
grasses. 

f) Adequate scour protection shall be provided to the mound, designed 
by a suitable qualified engineer to withstand the velocities in major 
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flood events. 
 

20. Filling associated with the construction of the flood mound, shall not 
obstruct any natural drainage path or water drainage system.  The 
mound must have batter slopes no steeper than 1 (vertical) to 4 
(horizontal).  Batter slopes are to be fully contained within the subject 
property. 

 
21. Dust suppression is to be actively undertaken during works, through the use of 

wet-down water tankers or an alternative method agreed by Council. 
 
22. The only fill material that may be received at the development site is: 
 

c) Virgin excavated natural material (VENM) within the meaning of the 
Protection of the Environment Operations Act 1997 (POEO); or  

 

d) Any other waste-derived material the subject of a resource recovery 
exemption under s.91 of the Protection of the Environment 
Operations (Waste) Regulation 2014 that is permitted to be used as 
fill material.  
 

Any waste-derived fill material the subject of a resource recovery 
exemption received at the development site must be accompanied 
by documentation as to the material's compliance with the exemption 
conditions and must be provided to the Principal Certifying Authority. 

 
23. Where no sanitary facilities currently exist onsite for construction workers 

toilet accommodation for all tradespersons shall be provided from the time of 
commencement until the building is complete. 

 
24. It is the responsibility of the applicant to erect a PCA sign (where Council is 

the PCA, the sign is available from Council’s Administration Building at 
Raymond Terrace or the Tomaree Library at Salamander Bay free of 
charge).  The applicant is to ensure the PCA sign remains in position for 
the duration of works. 

 
CONDITIONS TO BE SATISFIED PRIOR TO ISSUE OF AN 
OCCUPATION CERTIFICATE 
 
25. The development shall be constructed in accordance with the stated 

values of the BASIX certificate 782250S submitted with the application. 
Prior to the issue of the Occupation Certificate, an appropriately 
qualified person shall certify compliance with those requirements and 
provide documentary evidence to the Principle Certifying Authority. 

 
26. Prior to the issue of an Occupation Certificate, a survey certificate shall 

be provided to the Certifying Authority verifying the finished levels of 
habitable rooms comply with the FPL of 5.9m AHD. 
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27. All civil engineering works shall be carried out in accordance with the 
Construction Certificate and Council's Design and Construction 
Specification, Policies and Standards, to the satisfaction of Certifying 
Authority prior to the issue of the Occupation Certificate. 

 
28. Prior to the issue of any Occupation Certificate, an on-site sewage 

management system is to be installed and a satisfactory final inspection 
completed by Council. 

 
CONDITIONS TO BE SATISFIED AT ALL TIMES 

 
29. The stormwater system, including any water quality, quantity or infiltration 

components, shall be maintained in perpetuity for the life of the 
development. 

 
30. Filling shall not obstruct any natural drainage path or water drainage 

system. Neither shall the fill encroach onto any adjoining property. 
 
 

 
In accordance with Section 375 (A) of the Local Government Act 1993, a division is 
required for this item. 
 
Those for the Motion: Mayor Bruce MacKenzie, Crs Chris Doohan, Sally Dover and 
Steve Tucker. 
 
Those against the Motion: Crs Geoff Dingle, Ken Jordan, Peter Kafer and John Nell. 
 
BACKGROUND 
 
The purpose of this report is to present a Section 82A application for 'Review of 
Determination' (RD) of Development Application (DA) No. 16-2016-867-1 to Council 
for determination. As prescribed under Section 82B of the Environmental Planning 
and Assessment (EP&A) Act 1979, the 82A review must be conducted by Council as 
Council determined the development application.  
 
After a detailed assessment, the 82A review has concluded the same 
recommendation as the initial assessment in that the development cannot be 
supported, for reasons contained in (ATTACHTMENT 3).  
 
Assessments 82A Review of Determination DA No. 16-2015-221-1 
 
The application subject to the s.82A RD (DA No. 16-2016-867-1) sought consent for 
a flood mound and the construction of a single storey dwelling at 174 Seaham Road, 
Nelsons Plains. A locality plan has been included as (ATTACHMENT 1) to this 
report. The original application was refused by Council on 28 March 2017 for the 
following reasons: 
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a) The development is not in the public interest (s79C(e)) Environmental Planning 

and Assessment Act 1979) given the likely significant adverse impacts on the 
flood behaviour, property and environment that may result; 

b) The development fails to satisfy cl.7.3 Port Stephens Council Local Environmental 
Plan 2013 (LEP) as the development is not compatible with the flood hazard of 
the land (s.79C (1)(a)(i) Environmental Planning & Assessment Act 1979). 

 
The applicant has sought a review of the application (DA No. 16-2016-867-1) due to 
the following reasons: 
 
a) A dwelling is a use which is permitted with consent under Port Stephens Local 

Environmental Plan (2013); 
b) The proposed dwelling will make for practical attendance to agricultural needs; 
c) A number of dwelling houses exist in the locality and so the development would 

not be out of character; 
d) The flood mound has been strategically positioned in the most practical and 

environmental friendly location and will not impact on the amenity of the locality; 
e) The flood impact assessment lodged with the original application concluded that 

the proposed development will not have a major impact on the local flood 
behaviour within the site or neighbouring properties; 

f) The proposed development is considered to be appropriate for the site. 
 

Proposal 
 
The application (DA No. 16-2015-867-1) sought consent for a flood mound and the 
construction of a single story four bedroom dwelling. The dwelling is proposed to be 
constructed with a finished floor level (FFL) of 5.9AHD. The flood mound has a total 
footprint of 8557sqm (approximately 77m x 119m). The mound will be raised a 
maximum of 4.47m above the existing site levels to achieve a finished level of RL 
5.9m.  
 
The proposed dwelling will be positioned in the centre portion of the proposed flood 
mound, roughly 100m from the Williams River and 430m from Seaham Road. The 
dwelling is single story, 440sqm in size and will consist of four bedrooms, living room, 
kitchen, laundry and bathroom. The maximum height of the dwelling is 5.9m. It is 
noted that no amendments to development plans submitted with the original 
development application were identified. 
 
The fibro shed and metal shed will be required to be demolished to facilitate the 
proposed development. The applicant informed Council that the demolition of the 
existing structures is exempt development as prescribed under State Environmental 
Planning Policy (Exempt and Complying Development) 2008. 
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Assessment Outcomes 
 
The subject land is zoned RU1 Primary Production under the Port Stephens Local 
Environmental Plan 2013 (LEP2013). The proposal is permissible with consent in the 
RU1 zone. 
 
The proposal was assessed against relevant controls and objectives as specified 
under, State Environmental Planning Policy (Building Sustainability Index: BASIX) 
2004, Port Stephens Local Environmental Plan (LEP2013) and Port Stephens 
Development Control Plan 2014 (DCP2014). Under both the current and proposed 
DCP, dwellings are not supported in high hazard flood ways.  
 
A detailed assessment of the proposed development has been carried out against 
the requirements of the EP&A Act 1979 and has been included as (ATTACHMENT 
2) to this report. 
 
Key Issues 
 
Flood classification  
 
The key issue arising out of the assessment of this application relate to the flood 
characteristics of the site. Council's flood study for the area identified the site within a 
High Hazard Floodway. The modelled flood levels for the site are as follows: 
 
• Flood Planning Level (FPL) – 5.9m AHD; 
• 1% AEP – 4.9m AHD; 
• 1% in 2100 – 5.4m AHD;  
• Probable Maximum Flood Level (PMF) – 8.7m AHD. 
 
Unacceptable adverse risk derived from flood impacts would arise and subsequently 
the proposal does not comply with the following: 
 
1) Section 5 of the Environmental Planning and Assessment (EP&A) Act 1979 as it 

relates to the social and economic welfare of the community, the orderly 
development of land and ecological sustainable development.  

2) Section 79C of the Environmental Planning and Assessment (EP&A) Act 1979  
a) Clause 7.3(3) of the Post Stephens Local Environmental Plan 2013 

(LEP2013) – in that residential development is not considered 
compatible with the high hazard flood risk applicable to the land. 
Appropriate mitigation measures have not been incorporated to manage 
risk to life and flood. Therefore, it is considered that the development 
will result in unsustainable social and economic costs to the community 
as a consequence of flooding in the future;  

b) The subject site is unsuitable for the proposed residential development 
as the land is situated within a high hazard floodway. The proposed 
development will thereby increase risk to people and property. 
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c) Chapter B5 – Flooding of the Port Stephens Development Control Plan 
2014 (DCP2014). The development is for the provision of housing and 
as specified by DCP2014 is not supported in a High Hazard Floodway.  

 
COMMUNITY STRATEGIC PLAN 
 
Strategic Direction Delivery Program 2013-2017 
Sustainable Development. Provide Strategic Land Use Planning 

Services. 
Provide Development Assessment and 
Building Certification Services. 

 
FINANCIAL/RESOURCE IMPLICATIONS 
 
The proposed modification application is inconsistent with the relevant planning 
instruments and guidelines including; the Environmental Planning and Assessment 
Act 1979, LEP2013, DCP2014 and the NSW Government 2005, 'Floodplain 
Development Manual'. 
 
Source of Funds Yes/No Funding 

($) 
Comment 

Existing budget Yes  There is scope within Council's 
existing budget to defend 
Council's determination if 
challenged. 

Reserve Funds No   
Section 94 No   
External Grants No   
Other No   

 
LEGAL, POLICY AND RISK IMPLICATIONS 
 
The development application is not consistent with relevant planning instruments, 
flood development guidelines and studies including: The Environmental Planning and 
Assessment Act 1979 (EP&A Act), LEP2013, DCP2014, the Port Stephens Council 
"Areas Affected by Flooding and/or inundation" Policy, Floodplain Risk Management 
Policy and Paterson River Floodplain Risk Management Study and Plan 2001, and 
the NSW Floodplain Development Manual 2005. 
 
Section 733 Local Government Act 1993 provides Council with a general exemption 
from liability with respect to flood liable land. However, this exemption is only 
applicable if the necessary studies and works are carried out in accordance with the 
principles contained in the NSW Floodplain Development Manual 2005. Endorsement 
of this development would be contrary to these provisions. 
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A decision contrary the planning framework may negate the good faith immunity 
provisions in Local Government Act 1993. This could result in individual Councillors 
being personally accountable and responsible for any subsequent implications 
resulting from the decision. Further, in the event of any future claim Council's insurers 
may determine not to cover Council should the application be approved contrary to 
the recommendation. 
 
Risk Risk 

Ranking 
Proposed Treatments Within 

Existing 
Resources? 

There is a risk the 
proposal will expose 
people and property to 
risk of damage and 
death as a consequence 
of approving residential 
development in a high 
hazard floodway. 

High Determine the application in 
line with the recommendation 
and refuse the application. 

Yes 

There is a risk that if the 
application is refused, it 
may be challenged at the 
Land and Environment 
Court. 

Medium Defend the refusal of the 
application in the NSW land 
and Environment Court if 
required. 

Yes 

 
SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
The social and economic impacts of flooding are well documented. Polices and 
strategies have been implemented by Council to adequately mitigate the adverse 
impacts of flooding within the Local Government Area. The proposal will increase the 
residential density within a high hazard floodway, increasing the risk to people and 
property.  
 
The proposed development is consistent with the rural nature of the locality and is 
consistent in design characteristics of other developments in the locality.  
The proposed development does not require the removal of significant vegetation 
and, due to the size of the subject land; stormwater would be able to be managed in 
accordance with Councils quantity and quality requirements.  
 
Other than the flood impacts, no other significant impacts to the built and natural 
environment have been identified. 
 
CONSULTATION 
 
Consultation with key stakeholders has been undertaken by the Development 
Assessment and Compliance Section during the development application process.  
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The objective of the consultation was to inform the relevant parties of the 
development application and obtain their feedback on the proposal to ensure all 
potential concerns have been investigated. 
 
Internal 
 
The application was reviewed by a range of Councils internal specialists. The 
application was referred to Councils Development Engineering Section, and Building 
Surveyor.  
 
On balance, the DA was not supported due to the following: 
 
• In accordance with PSDCP2014, dwellings within a High Hazard Floodway area 

are not desirable. The application presents a high safety risk for residents who 
become isolated during floods events; 

• The site is nominated as a high hazard rating in regards to On-Site Sewerage 
Management System (OSMS). Council Environmental Health officer requested a 
statement from a suitably qualified person outlining that an acceptable waste 
management solution is achievable on site. As the application is recommended 
for refusal, the additional information was not requested from the applicant. 
 

External 
 
No external stakeholders were consulted and the application was not publicly 
notified. 
 
OPTIONS 
 
1) Accept the recommendations. 
2) Amend the recommendations. 
3) Reject the recommendations. 
 
ATTACHMENTS 
 
1) Locailty Plan.   
2) Planners Assessment Report (82A Review) .   
3) Reasons For Refusal.    
 
COUNCILLORS ROOM 
 
Nil. 
 
TABLED DOCUMENTS 
 
Nil. 
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ITEM 7 - ATTACHMENT 1 LOCAILTY PLAN. 
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ITEM 7 - ATTACHMENT 2 PLANNERS ASSESSMENT REPORT (82A REVIEW) 
. 
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ITEM 7 - ATTACHMENT 2 PLANNERS ASSESSMENT REPORT (82A REVIEW) 
. 
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ITEM 7 - ATTACHMENT 2 PLANNERS ASSESSMENT REPORT (82A REVIEW) 
. 
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ITEM 7 - ATTACHMENT 2 PLANNERS ASSESSMENT REPORT (82A REVIEW) 
. 
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ITEM 7 - ATTACHMENT 2 PLANNERS ASSESSMENT REPORT (82A REVIEW) 
. 
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ITEM 7 - ATTACHMENT 2 PLANNERS ASSESSMENT REPORT (82A REVIEW) 
. 
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ITEM 7 - ATTACHMENT 2 PLANNERS ASSESSMENT REPORT (82A REVIEW) 
. 
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ITEM 7 - ATTACHMENT 2 PLANNERS ASSESSMENT REPORT (82A REVIEW) 
. 
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ITEM 7 - ATTACHMENT 2 PLANNERS ASSESSMENT REPORT (82A REVIEW) 
. 
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ITEM 7 - ATTACHMENT 2 PLANNERS ASSESSMENT REPORT (82A REVIEW) 
. 
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ITEM 7 - ATTACHMENT 2 PLANNERS ASSESSMENT REPORT (82A REVIEW) 
. 
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ITEM 7 - ATTACHMENT 3 REASONS FOR REFUSAL. 
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ITEM NO. 8 FILE NO: 17/146394 
 RM8 REF NO: PSC2016-01959 
 
PLANNING PROPOSAL TO AMEND ZONING AND MINIMUM LOT SIZE 
PROVISIONS AT 63 BOUNDARY RD MEDOWIE (BOWER ESTATE) 
 
REPORT OF: MICHAEL MCINTOSH - GROUP MANAGER DEVELOPMENT 

SERVICES  
GROUP: DEVELOPMENT SERVICES 
 

RECOMMENDATION IS THAT COUNCIL: 
 
1) Adopt the planning proposal as publicly exhibited to amend the Port Stephens 

Local Environmental Plan 2013 (NSW) for land at 63 Boundary Road, Medowie 
to: 
a. Rezone part Lot 1, DP 1224780 from part E2 Environmental Conservation 

and part R5 Large Lot Residential to part E2 Environmental Conservation, 
part R5 Large Lot Residential and part R2 Low Density Residential. 

b. Reduce the minimum lot size for part Lot 1, DP 1224780 for land proposed 
to be zoned R2 Low Density Residential from 1,000m2 to 500m2. 

c. Apply a height of building limit for part Lot 1, DP 1224780 of 9m. No height 
of building limit currently exists for this land. 

2) Request that the Minister for Planning make the Plan in accordance with the 
Environmental Planning and Assessment Act 1979 (NSW) (s59). 

3) Advise the applicant to prepare an amendment to Part D9 North Medowie – 
Medowie of the Port Stephens Development Control Plan 2014. 

 
 

ORDINARY COUNCIL MEETING - 1 AUGUST 2017 
MOTION 

 Councillor Geoff Dingle 
Councillor John Nell 
 
That Council refuse the planning proposal as publicly exhibited to amend 
the Port Stephens Local Environmental Plan 2013 (NSW) for land at 63 
Boundary Road, Medowie to: 

a. Rezone part Lot 1, DP 1224780 from part E2 Environmental 
Conservation and part R5 Large Lot Residential to part E2 
Environmental Conservation, part R5 Large Lot Residential and 
part R2 Low Density Residential. 

b. Reduce the minimum lot size for part Lot 1, DP 1224780 for 
land proposed to be zoned R2 Low Density Residential from 
1,000m2 to 500m2. 
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c. Apply a height of building limit for part Lot 1, DP 1224780 of 
9m. No height of building limit currently exists for this land. 

 
 
The Mayor adjourned the meeting at 6.24pm for 15 minutes due to disorder by Cr 
Dingle. 
 
The Mayor resumed the meeting resumed at 6.41pm.  All those present at the 
adjournment were present when the meeting resumed. 
 
In accordance with Section 375 (A) of the Local Government Act 1993, a division is 
required for this item. 
 
Those for the Motion: Crs Geoff Dingle and Peter Kafer. 
 
Those against the Motion: Mayor Bruce MacKenzie, Crs Chris Doohan, Sally Dover, 
Ken Jordan, Bruce MacKenzie, John Nell and Steve Tucker. 
 
The motion was lost. 
 
ORDINARY COUNCIL MEETING - 1 AUGUST 2017 
MOTION 

194 Mayor Bruce MacKenzie 
Councillor Chris Doohan 
 
It was resolved that Council adopt the planning proposal as publicly 
exhibited to amend the Port Stephens Local Environmental Plan 2013 
(NSW) for land at 63 Boundary Road, Medowie to: 

a. Rezone part Lot 1, DP 1224780 from part E2 Environmental 
Conservation and part R5 Large Lot Residential to part E2 
Environmental Conservation, part R5 Large Lot Residential and 
part R2 Low Density Residential. 

b. Reduce the minimum lot size for part Lot 1, DP 1224780 for 
land proposed to be zoned R2 Low Density Residential from 
1,000m2 to 500m2. 

c. Apply a height of building limit for part Lot 1, DP 1224780 of 
9m. No height of building limit currently exists for this land. 

2) Request that the Minister for Planning make the Plan in accordance 
with the Environmental Planning and Assessment Act 1979 (NSW) 
(s59). 

3) Advise the applicant to prepare an amendment to Part D9 North 
Medowie – Medowie of the Port Stephens Development Control Plan 
2014. 
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In accordance with Section 375 (A) of the Local Government Act 1993, a division is 
required for this item. 
 
Those for the Motion: Mayor Bruce MacKenzie, Crs Chris Doohan, Sally Dover, Ken 
Jordan and Steve Tucker. 
 
Those against the Motion: Crs Geoff Dingle, Peter Kafer and John Nell. 
 
BACKGROUND 
 
At its meeting on 11 July 2017, Council resolved to defer the planning proposal (the 
proposal) (ATTACHMENT 1) to amend the zoning and minimum lot size provisions at 
63 Boundary Road, Medowie (the site) to allow time for further consideration.  
 
A two-way presentation on Tuesday, 18 July was held with the Councillors, the 
Proponent and Council Officers to address the concerns that were raised at this 
meeting. The remainder of this report will consider the submissions received during 
the public exhibition period of the proposal. This report seeks endorsement for a 
request that the proposal be made by the Minister for Planning as publicly exhibited.  
 
At its meeting on 8 November 2016, Council resolved to seek a gateway 
determination for the proposal form the NSW Department of Planning and 
Environment (DoPE). On the 9 December 2016, Council received a gateway 
determination (ATTACHMENT 2), which included a condition to publicly exhibit the 
planning proposal for a minimum of 14 days.  
 
The proposal was initially exhibited for 14 days from 11 May 2017 to 25 May 2017. 
On 18 May 2017, Council staff met with a number of Medowie residents who had 
raised concerns in relation to the proposal. Following this meeting, Council staff 
agreed that the public exhibition period should be extended for additional 14 days in 
order to allow further time for residents to review the proposal. 12 submissions were 
received during the public exhibition period; 11 objections and 1 in support of the 
proposal. The main issues raised in the objections were: 
 
1. Traffic and emergency access/egress; 
2. Storm water drainage; 
3. Character of Medowie/intent of Medowie Strategy; and 
4. Lack of community facilities and open space. 
 
The above issues are further discussed under the 'Consultation' section of this report. 
Additionally, further detail on the submissions received and responses to these 
issues is provided in the attached 'Submissions Table' (ATTACHMENT 3). No 
changes have been made to the Planning Proposal as a result of the issues raised.  
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It is noted that the gateway determination provided Council with written authorisation 
to exercise the functions of the Minister for Planning under Environmental Planning 
and Assessment Act 1979 (s59) (NSW). These delegations allow Council to make 
the LEP Amendment without having to go back to DoPE. 
 
However, an objection received from the Department of Defence means that Council 
must forfeit its plan making powers back to the Minister for Planning. Further detail on 
the Department of Defence's objection is provided in the attached 'Submissions 
Table' (ATTACHMENT 3). As a result of this, this report recommends that Council 
request that the Minister make the Plan. 
 
In accordance with LEP (c6.3), the proponent requires that a site specific 
Development Control Plan be adopted. Should the LEP be made, the applicant will 
be required to seek an amendment to the Port Stephens Development Control Plan 
2014, in particular Part D9 North Medowie – Medowie. This will ensure that the 
controls are relevant to and reflective of the amended zone and minimum lot size. As 
a result, this report also recommends that the applicant prepare a DCP. 
 
COMMUNITY STRATEGIC PLAN 
 
Strategic Direction Delivery Program 2013-2017 
Sustainable Development. Provide Strategic Land Use Planning 

Services. 
Provide Development Assessment and 
Building Certification Services. 

 
FINANCIAL/RESOURCE IMPLICATIONS 
 
The proponent has paid the relevant rezoning fees in line with the Council's Fees and 
Charges Policy. In accordance with this Policy, a Stage 3 fee of $5,250 will be 
required if the recommendation is supported by Council. 
 
Source of Funds Yes/No Funding 

($) 
Comment 

Existing budget Yes $5,250 
$10,500 
$5,250 

Stage 1 fees – 28/06/2016 
Stage 2 fees –09/05/2017 
Stage 3 fees – To be advised. 

Reserve Funds No   
Section 94 No   
External Grants No   
Other No   
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LEGAL, POLICY AND RISK IMPLICATIONS 
 
The following summarises the key planning strategies and instruments that relate to 
the Planning Proposal: 
 
Hunter Regional Plan 2036 
 
The Hunter Regional Plan (HRP) was released on 14 October 2016 and is a 20-year 
blueprint for the future of the Hunter. The HRP identifies Medowie as a centre of local 
significance intended to provide future housing and urban renewal opportunities. The 
proposal will deliver Goal 4 of the HRP which seeks to provide greater housing 
choice and jobs in the Hunter. Specifically, the proposal satisfies 'Direction 21 – 
Create a compact settlement' and 'Direction 22 – Promote housing diversity'. The site 
is also highlighted as an urban release area within the HRP. 
 
Port Stephens Planning Strategy 2011 
 
The Port Stephens Planning Strategy (PSPS) was adopted by Council on 20 
December 2011. The PSPS provides the current framework for future growth in the 
Local Government Area (LGA). The PSPS identifies Medowie as being a main urban 
release area within the Eastern Growth Corridor of the LGA. Medowie is the fastest 
growing Planning District, as identified by the PSPS, and notes that there is limited 
opportunity for infill development and growth will occur on the urban fringe. The 
proposal is therefore consistent with the PSPS.   
 
Medowie Strategy 2016 
 
The Medowie Strategy 2016 (the Strategy) was adopted by Council on 13 December 
2016. Concerns were raised in submissions that the proposal was not consistent with 
the intent of the Medowie Strategy, that is, to provide smaller lots closer to services 
and the town centre. A response to these concerns is provided later in this report 
under 'Consultation'.  
 
Risk Risk 

Ranking 
Proposed Treatments Within 

Existing 
Resources? 

There is a risk that 
Council could be legally 
challenged on the 
procedural merits of the 
LEP Amendment. 

Low Staff have followed 
procedural requirements as 
set out in the Environmental 
Planning and Assessment 
Act 1979 (NSW) as well as 
meeting the conditions 
prescribed by the Minister for 
Planning in the gateway 
determination. 

Yes 

There is a risk that future Low Where relevant, Yes 

PORT STEPHENS COUNCIL 172 

http://myport/corporateservices/organisationDevelopment/riskManagement/Corporate%20Risk%20Documents/Corporate%20Risk%20Management%20Brochure.pdf
http://myport/corporateservices/organisationDevelopment/riskManagement/Corporate%20Risk%20Documents/Corporate%20Risk%20Management%20Brochure.pdf


MINUTES ORDINARY COUNCIL - 1 AUGUST 2017 

landowners will purchase 
land without knowing 
they will be subjected to 
aircraft noise.  

development will be subject 
to the controls of the Port 
Stephens Development 
Control Plan 2014. A 
notation is provided on all 
section 149(5) Planning 
Certificates advising the 
presence of aircraft noise to 
land within the Port Stephens 
Local Government Area.   

There is a risk that the 
LEP Amendment will not 
proceed given the 
Department of Defence 
(DoD's) objection. 

Low A response to DoD's 
concerns is included in the 
final planning proposal to be 
forwarded to the Department 
of Planning and Environment 
should Council resolve to 
proceed with the LEP 
Amendment. 

Yes 

 
SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
Concern has been raised in submissions received during the exhibition period that 
relate to social, economic and environmental implications of the planning proposal 
proceeding. These include reduced lot sizes becoming a 'low socio-economic ghetto', 
the validity of a koala refuge within the development, the loss of native vegetation 
and reduced water quality/increased water quantity leaving the site. A response to 
these concerns is provided in the attached 'Submissions Table' (ATTACHMENT 3). 
 
CONSULTATION 
 
Consultation was undertaken in accordance with the previous report to Council on 
this matter. 
 
Internal 
 
Council's Traffic and Drainage Engineers have provided responses to submissions 
raising concerns in relation to stormwater and traffic impacts, discussed below. 
 
It is also noted that Council's Natural Resource team hold no objection to the 
proposal on environmental grounds.  
 
External 
 
The proposal was notified to adjoining landowners and advertised in the Port 
Stephens Examiner. Between 11 May and 8 June 2017, the proposal was available 
on Council's website and Administration Building (Raymond Terrace). A copy was 
also placed at the Medowie Community Centre.  

PORT STEPHENS COUNCIL 173 



MINUTES ORDINARY COUNCIL - 1 AUGUST 2017 

 
The main issues raised in submissions that objected to the proposal are: 
 
1. Traffic and emergency access/egress 
 
Objectors raised concerns that the reduced minimum lot size will significantly affect 
the amenity of the neighbourhood by way of traffic generation. The applicant 
submitted a Traffic Impact Statement (TIS) to support the planning proposal. The TIS 
concluded that the proposal will not have a major impact upon the local road network 
and is acceptable on traffic planning and engineering grounds. 
 
The TIS recommended minor upgrade works to the Medowie Road / Boundary Road 
intersection, including the construction of a short channelized-right turn treatment and 
a basic left-turn treatment. The TIS concluded that with these works, the intersection 
would "continue to offer good levels of service into the future". Council's Traffic 
Engineer reviewed the proposal and supporting documentation and concluded that 
the local road network and intersections, including Medowie Road/Boundary Road, 
will continue to operate at the best level of service. 
 
Additionally, a number of the submissions were concerned that access to Medowie 
Road is only provided via one road (Boundary Road). In particular, concern was 
raised that this access point would be incapable of allowing safe traffic egress in the 
event of an emergency, such as a bushfire, and a second access should be required. 
The applicant submitted a Bushfire Threat Assessment (BTA) to support the planning 
proposal.  
 
The BTA considered access to and from the estate in the event of a bushfire and 
found that the proposal will be able to comply with the access provisions of the NSW 
Rural Fire Service's (RFS) document 'Planning for Bushfire Protection 2006' (PFBP). 
The RFS were provided with a copy of the BTA and responded with no objection to 
the development if matters such primary and secondary access ways complied with 
the requirements of the PFBP at the time of subdivision.  
 
2. Stormwater drainage 
 
Objectors raised concerns in relation to increased stormwater that would result from 
the reduced minimum lot size that would increase the lot yield and therefore 
impervious surfaces (e.g. roofs, driveways etc.). Council staff responded to these 
concerns by confirming that appropriate modelling had been carried out to achieve a 
neutral or beneficial on water quality.  
 
A resident on Medowie Road was concerned that their property would be particularly 
affected by stormwater run-off given their property was low lying. However, Council's 
Drainage Engineer confirmed that the development does not drain to Medowie road 
and all stormwater from the development has been/ will be directed to Moffatt's 
Swamp catchment through three large detention basins to control the post 
development discharges. 
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The same concern was shared by residents in Settlers Close. Council's Drainage 
Engineer addressed this by confirming that some of the natural catchments, which 
were previously drained through Settlers Close and Square Close, have now been 
re-directed away from these two streets. Therefore, the residents here are likely to 
experience less stormwater run-off during an event as a result of the proposal.  
 
3. Character of Medowie/intent of Medowie Strategy 
 
A number of submissions were concerned that the proposal is out of character for 
Medowie, which is typically a large lot/rural residential settlement. Additionally, 
objectors questioned the consistency of the proposal with the intent of the Medowie 
Strategy, being to small lots close to services/town centre and large lots in the peri-
urban precincts.  
 
The Medowie Strategy notes the need to identify urban release areas within 
Medowie, with priority given the sites that are characterised by the following: 
 
• Proximity to existing urban areas; 
• Location along main transport routes (Medowie Road and Ferodale Road); 
• Access to community facilities; 
• Better access to sewer and water infrastructure; 
• Reduced land fragmentation; 
• Flood-free land; and  
• Cleared land. 
 
The subject site is consistent with each of the above criteria and is therefore a 
preferred urban release area. The subject site is specifically identified by the strategy 
with an estimated dwelling yield of 480. The proposal is also consistent with the 
Strategy's recommended minimum lot size for residential development of 500m2. 
 
An existing development consent permits the subject site to be subdivided into 345 
allotments (DA 16-2015-336-1). Should the proposal proceed the lot yield of the site 
is expected to increase to 480 being a difference of 135 lots.  
 
4. Lack of facilities and open space 
 
Objectors were concerned that the Bower Estate is not capable of sustaining a high 
quality of life for the additional lots that would be created by the proposal based on 
the lack of facilities and open space within the development. The estate will be 
master planned and should the LEP Amendment proceed, an amendment to Part D9 
of the Port Stephens Development Control Plan 2014 (DCP) will be required to 
address matters such as facilities and open space that may be required by future 
residents. It is noted that Council's current provisions are made in the DCP for 
subdivision developments to provide public open space (refer to C1.F and C1.15-17). 
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The proposal will allow for the provision of adequate facilities including open space 
for future residents however this will be via the development application process.  
 
OPTIONS 
 
1) Accept the recommendations. 
2) Amend the recommendations. 
3) Reject the recommendations. 
 
ATTACHMENTS 
 
1) Planning proposal. (Provided under separate cover)   
2) Gateway Determination.   
3) Submissions table.    
 
COUNCILLORS ROOM 
 
1) Original submissions received from external agencies and public. 
 
TABLED DOCUMENTS 
 
Nil. 
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ITEM 8 - ATTACHMENT 2 GATEWAY DETERMINATION. 

 
  

PORT STEPHENS COUNCIL 177 



MINUTES ORDINARY COUNCIL - 1 AUGUST 2017 
ITEM 8 - ATTACHMENT 2 GATEWAY DETERMINATION. 
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ITEM 8 - ATTACHMENT 2 GATEWAY DETERMINATION. 
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ITEM 8 - ATTACHMENT 2 GATEWAY DETERMINATION. 
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ITEM 8 - ATTACHMENT 2 GATEWAY DETERMINATION. 
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ITEM 8 - ATTACHMENT 2 GATEWAY DETERMINATION. 
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ITEM 8 - ATTACHMENT 2 GATEWAY DETERMINATION. 
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ITEM 8 - ATTACHMENT 3 SUBMISSIONS TABLE. 
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ITEM 8 - ATTACHMENT 3 SUBMISSIONS TABLE. 
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ITEM 8 - ATTACHMENT 3 SUBMISSIONS TABLE. 
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ITEM 8 - ATTACHMENT 3 SUBMISSIONS TABLE. 
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ITEM 8 - ATTACHMENT 3 SUBMISSIONS TABLE. 
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ITEM 8 - ATTACHMENT 3 SUBMISSIONS TABLE. 
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ITEM 8 - ATTACHMENT 3 SUBMISSIONS TABLE. 
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ITEM 8 - ATTACHMENT 3 SUBMISSIONS TABLE. 
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ITEM 8 - ATTACHMENT 3 SUBMISSIONS TABLE. 
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ITEM 8 - ATTACHMENT 3 SUBMISSIONS TABLE. 
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ITEM 8 - ATTACHMENT 3 SUBMISSIONS TABLE. 
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ITEM 8 - ATTACHMENT 3 SUBMISSIONS TABLE. 
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ITEM NO. 9 FILE NO: 17/146397 
 RM8 REF NO: PSC2016-01454 
 
PLANNING PROPOSAL - HOUSEKEEPING AMENDMENT TO PORT STEPHENS 
LOCAL ENVIRONMENTAL PLAN 2013 
 
REPORT OF: MICHAEL MCINTOSH - GROUP MANAGER DEVELOPMENT 

SERVICES  
GROUP: DEVELOPMENT SERVICES 
 

RECOMMENDATION IS THAT COUNCIL: 
 
1) Adopt the Planning Proposal – Housekeeping Amendment to the Port Stephens 

Local Environmental Plan 2013 (the LEP) (ATTACHMENT 1) for the purposes the 
Environmental Planning and Assessment Act 1979 (NSW)(s55) to address 
administrative matters raised since the commencement of the LEP, including:  
a) Item 1 – Rezone the following land from RU2 Rural Landscape to SP2 

Defence to reflect its purchase by the Commonwealth Department of Defence 
• 2117 Nelson Bay Road, Williamtown (Lot 1 DP 665835); 
• 2119 Nelson Bay Road, Williamtown (Lot 1 DP 665836); 
• 11A Lavis Lane, Williamtown (Lot 67 DP 753192); 
• 14 Lavis Lane, Williamtown (Lot 3 DP 853312); 
• 40 Lavis Lane, Williamtown (Lot 3 DP 741996). 

b) Item 2 – Rezone 601 Cabbage Tree Road, Williamtown (Lot 1 DP 195630) 
from RU2 Rural Landscape to E1 National Parks and Nature Reserves to 
reflect its purchase by the Minister Administering the National Parks and 
Wildlife Service Act 1974 (NSW) for addition to the Hunter Wetlands National 
Park; 

c) Item 3 – Review zone map alignments along various stretches of Nelson Bay 
Road, Tomago Road and the Pacific Highway (including the proposed 
Heatherbrae Bypass) to reflect the completion of upgrades or associated or 
intended purchase of land by NSW Roads and Maritime Services for road 
planning purposes; 

d) Item 4 – Update the zoning label of 57 Slades Road, Williamtown (Lot 21 DP 
1053667) from SP2 Defence to SP2 Defence (Air Transport Facility) to reflect 
its commercial airport lease conditions; 

e) Item 5 – Rezone 1 Tuncurry Place, Nelson Bay (Lot 6 Section 4 DP 242131) 
from R2 Low Density Residential to RE1 Public Recreation to reflect its 
existing dedication (Crown Land – PSC Trustee) and use as public open 
space; 

f) Item 6 – Correct the error in the DP description listed in Schedule 1 Additional 
permitted uses for certain land at Valerie Road, Salt Ash from DP 79221 to DP 
792211; 

g) Item 7 – Within the IN1 General Industrial Zone add 'storage premises' as a 
use permissible with consent; 
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h) Item 8 – Within the IN2 Light Industrial Zone – add 'dwelling houses' 

(consistent with a Notice of Motion 27 October 2015) 'mortuaries' and 
'recreation facilities (indoor)' as permissible with consent; 

i) Item 9 – Within the RU2 Rural Landscape Zone – add 'recreation facilities 
(outdoor)' as permissible with consent; 

j) Item 10 – Review and address various split-zone map alignments resulting 
from subdivision and cadastral map shifts; 

k) Item 11 – Correct errors in the numbering, address descriptions and mapping 
of various heritage items. 

2) Submit the Planning Proposal to the NSW Department of Planning and 
Environment for a gateway determination. 

3) Request an authorisation to exercise delegation of plan-making functions for the 
planning proposal. 

 

ORDINARY COUNCIL MEETING - 1 AUGUST 2017 
MOTION 

195 Councillor John Nell 
Councillor Sally Dover 
 
It was resolved that Council: 
 
1) Adopt the Planning Proposal – Housekeeping Amendment to the 
 Port Stephens Local Environmental Plan 2013 (the LEP) 
 (ATTACHMENT 1) for the purposes the Environmental Planning and 
 Assessment Act 1979 (NSW)(s55) to address administrative matters 
 raised since the commencement of the LEP, including:  

a) Item 1 – Rezone the following land from RU2 Rural Landscape to 
SP2 Defence to reflect its purchase by the Commonwealth 
Department of Defence 

• 2117 Nelson Bay Road, Williamtown (Lot 1 DP 
665835); 

• 2119 Nelson Bay Road, Williamtown (Lot 1 DP 
665836); 

• 11A Lavis Lane, Williamtown (Lot 67 DP 753192); 
• 14 Lavis Lane, Williamtown (Lot 3 DP 853312); 
• 40 Lavis Lane, Williamtown (Lot 3 DP 741996). 

b) Item 2 – Rezone 601 Cabbage Tree Road, Williamtown (Lot 1 DP 
195630) from RU2 Rural Landscape to E1 National Parks and 
Nature Reserves to reflect its purchase by the Minister 
Administering the National Parks and Wildlife Service Act 1974 
(NSW) for addition to the Hunter Wetlands National Park; 

c) Item 3 – Review zone map alignments along various stretches of 
Nelson Bay Road, Tomago Road and the Pacific Highway 
(including the proposed Heatherbrae Bypass) to reflect the 
completion of upgrades or associated or intended purchase of land 
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by NSW Roads and Maritime Services for road planning purposes; 
d) Item 4 – Update the zoning label of 57 Slades Road, Williamtown 

(Lot 21 DP 1053667) from SP2 Defence to SP2 Defence (Air 
Transport Facility) to reflect its commercial airport lease conditions; 

e) Item 5 – Rezone 1 Tuncurry Place, Nelson Bay (Lot 6 Section 4 DP 
242131) from R2 Low Density Residential to RE1 Public 
Recreation to reflect its existing dedication (Crown Land – PSC 
Trustee) and use as public open space; 

f) Item 6 – Correct the error in the DP description listed in Schedule 1 
Additional permitted uses for certain land at Valerie Road, Salt Ash 
from DP 79221 to DP 792211; 

g) Item 7 – Within the IN1 General Industrial Zone add 'storage 
premises' as a use permissible with consent; 

h) Item 8 – Within the IN2 Light Industrial Zone – add 'dwelling 
houses' (consistent with a Notice of Motion 27 October 2015) 
'mortuaries' and 'recreation facilities (indoor)' as permissible with 
consent; 

i) Item 9 – Within the RU2 Rural Landscape Zone – add 'recreation 
facilities (outdoor)' as permissible with consent; 

j) Item 10 – Review and address various split-zone map alignments 
resulting from subdivision and cadastral map shifts; 

k) Item 11 – Correct errors in the numbering, address descriptions 
and mapping of various heritage items. 

2) Submit the Planning Proposal to the NSW Department of Planning and 
Environment for a gateway determination. 

3) Request an authorisation to exercise delegation of plan-making 
functions for the planning proposal. 

 
 
In accordance with Section 375 (A) of the Local Government Act 1993, a division is 
required for this item. 
 
Those for the Motion: Mayor Bruce MacKenzie, Crs Geoff Dingle, Chris Doohan, 
Sally Dover, Ken Jordan, John Nell and Steve Tucker. 
 
Those against the Motion: Cr Peter Kafer. 
 
BACKGROUND 
 
The purpose of this report is to present the Planning Proposal (the proposal) for a 
housekeeping amendment to the Port Stephens Local Environmental Plan 2013 (the 
LEP) (ATTACHMENT 1) for Council's consideration.   
 
The proposal seeks to amend the provisions of the LEP to address administrative 
matters raised since its commencement on 22 February 2014. Since 
commencement, a number of matters have been raised from both internal and 
external stakeholders to Council.  
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Those matters that have been deemed to be administrative in nature (i.e. do not 
require supporting studies) forms the content of this proposal.  
 
A summary of those matters is listed in the Council recommendation. A further 
description and justification for each item is provided within the proposal 
(ATTACHMENT 1). Relevant maps for all subject sites are included within the 
proposal including the Draft Revised Heritage Mapping. 
 
COMMUNITY STRATEGIC PLAN 
 
Strategic Direction Delivery Program 2013-2017 
Sustainable Development. Provide Strategic Land Use Planning 

Services. 
Provide Development Assessment and 
Building Certification Services. 

 
FINANCIAL/RESOURCE IMPLICATIONS 
 
There are no financial/resource implications if Council resolves to proceed with the 
recommendations of this report.  
 
Source of Funds Yes/No Funding 

($) 
Comment 

Existing budget No   
Reserve Funds No   
Section 94 No   
External Grants No   
Other No   

 
LEGAL, POLICY AND RISK IMPLICATIONS 
 
Environmental Planning and Assessment Act 1979  
 
Council is the relevant planning authority for the planning proposal under the 
Environmental Planning and Assessment Act 1979 (NSW). If Council resolves to 
adopt the planning proposal it will be forwarded to the NSW Department of Planning 
and Environment for a gateway determination, which will also include a request for 
the delegation of plan-making functions.  
 
Port Stephens Local Environmental Plan 2013 
 
The proposal will be implemented through the amendment of the LEP 2013 for each 
item including associated mapping, land use tables, and schedule of heritage items. 
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Limitation to Administrative Matters 
 
The proposal is limited to the administrative matters outlined in the recommendations 
of this report. Other matters have been raised that are beyond the scope of a 
housekeeping amendment because they have potential for wider strategic land-use 
planning implications and warrant separate consideration. These matters include: 
 
1) Council Notice of Motion 14 July 2015 for the preparation of a report identifying 

the merits of a planning proposal to permit 'depot(s)' 'truck depot(s)' and 'transport 
depot(s) within rural zones, including recommendations for an associated 
development control plan; 

2) IN2 Light Industrial zoned of land at the northern end of Raymond Terrace town 
centre. The relevant land was previously zoned 5(g) Special Urban (Flood 
Affected) under LEP 2000. It was placed into either the B3 Commercial Core 
Zone or IN2 Light Industrial Zone based on land-use precincts mapped in a 
previous development control plan for Raymond Terrace. Further strategic 
planning investigation is required to address this matter.  

 
Risk Risk 

Ranking 
Proposed Treatments Within 

Existing 
Resources? 

There is a risk that some 
of the items in the 
planning proposal will not 
progress as part of a 
NSW Department of 
planning and 
Environment gateway 
determination. 

Low The justification for each item 
is included within the 
planning proposal. There is 
some higher risk that the 
proposed additional land 
uses will not proceed (refer 
to Item 9; Item 10; and Item 
11).  

Yes 

There is a risk that the 
proposal will be delayed 
by the number of 
agencies that are 
required to be consulted. 

Low Council has undertaken 
preliminary discussions with 
agencies prior to including 
specific items in this 
proposal.  

Yes 

 
SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
The social, economic and environmental implications are limited because the 
planning proposal seeks to address administrative matters.  
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CONSULTATION 
 
Internal 
 
Preliminary consultation was undertaken with the Development Assessment and 
Compliance Section on a range of matters over time relating to experience with 
implementation of LEP 2013. Amendments to written clauses have not been included 
however some additional permitted land uses are proposed.  
 
External 
 
Consultation requirements will be set by a gateway determination. Future public 
exhibition will be recommended for a period of 28 days. The proposal suggests 
consultation with a number of key state and federal government agencies. 
 
OPTIONS 
 
1) Accept the recommendations. 
2) Amend the recommendations. 
3) Reject the recommendations. 
 
ATTACHMENTS 
 
1) Planning proposal. (Provided under separate cover)    
 
COUNCILLORS ROOM 
 
Nil. 
 
TABLED DOCUMENTS 
 
Nil. 
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