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 DRAFT 
 

MINUTES – 27 JUNE 2017 
 

 
 
Minutes of Ordinary meeting of the Port Stephens Council held in the Council 
Chambers, Raymond Terrace on – 27 June 2017, commencing at 5.40pm. 
 
 
PRESENT: Councillors G. Dingle, C. Doohan (Chair), S. 

Dover, K. Jordan, P. Le Mottee, J Nell, General 
Manager, Corporate Services Group Manager, 
Facilities and Services Group Manager, 
Development Services Group Manager and 
Governance Manager. 

 
At 5.35pm five Councillors were present in the Council Chamber. The Code of 
Meeting Practice (Code) requires a quorum of six councillors to enable a meeting to 
proceed. In the absence of a quorum, the Code requires a period of thirty minutes to 
lapse before the meeting can be adjourned. 
 
At 5.40pm Cr Jordan entered the meeting. The Chair opened the meeting at 5.40pm 
with six Councillors present. 
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142 Councillor Ken Jordan 

Councillor Sally Dover 
 
It was resolved that apologies from Mayor Bruce MacKenzie, Cr John 
Morello, Cr Peter Kafer and Cr Steve Tucker be received and noted. 

 
143 Councillor Ken Jordan 

Councillor Sally Dover 
 
It was resolved that the Minutes of the Ordinary Meeting of Port Stephens 
Council Ordinary Council held on 13 June 2017 be confirmed. 

 
  

Cr Paul Le Mottee declared a pecuniary conflict of interest in item 5. The 
nature of the interest is that the Le Mottee Group prepared plans for the 
applicant. 
 
Cr Ken Jordan declared a significant non-pecuniary conflict of interest in 
item 5. The nature of the interest is that Cr Jordan is a friend of a 
neighbour. 
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ORDINARY COUNCIL MEETING - 27 JUNE 2017 
MOTION 

144 Councillor Paul Le Mottee 
Councillor Ken Jordan 
 
It was resolved that Council move into Committee of the Whole. 

 
ORDINARY COUNCIL MEETING - 27 JUNE 2017 
MOTION 

145 Councillor Ken Jordan 
Councillor Sally Dover 
 
It was resolved that item 6 be brought forward and dealt with prior to item 
1 in Committee of the Whole. 

 
ITEM NO. 6 FILE NO: 17/106389 
 RM8 REF NO: PSC2016-03079 
 
DEVELOPMENT APPLICATION NO. 59-2016-102-1 FOR TREE REMOVAL AT 5A 
NELSON ST, NELSON BAY (LOT 2 DP 574867)  
 
REPORT OF: LES SEDDON - ACTING STRATEGY & ENVIRONMENT SECTION 

MANAGER  
GROUP: DEVELOPMENT SERVICES 
 

RECOMMENDATION IS THAT COUNCIL: 
 
1) Refuse Development Application (DA) No. 59-2016-102-1 for the removal of 

one Araucaria Heterophylla (Norfolk Island Pine) Tree at 5A Nelson St, Nelson 
Bay (Lot 2 DP 574867), for the reasons outlined in (ATTACHMENT 2). 

 
 

ORDINARY COUNCIL MEETING - 27 JUNE 2017 
COMMITTEE OF THE WHOLE RECOMMENDATION 

 Councillor Sally Dover 
Councillor Ken Jordan 
 
That Council approve Development Application (DA) No. 59-2016-102-1 
for the removal of one Araucaria Heterophylla (Norfolk Island Pine) Tree 
at 5A Nelson St, Nelson Bay (Lot 2 DP 574867). 
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In accordance with Section 375 (A) of the Local Government Act 1993, a division is 
required for this item. 
 
Those for the Motion: Crs Geoff Dingle, Chris Doohan, Sally Dover, Ken Jordan, Paul 
Le Mottee and John Nell. 
 
Those against the Motion: Nil. 
 
ORDINARY COUNCIL MEETING - 27 JUNE 2017 
MOTION 

146 Councillor Ken Jordan 
Councillor Paul Le Mottee 
 
It was resolved that Council approve Development Application (DA) No. 
59-2016-102-1 for the removal of one Araucaria Heterophylla (Norfolk 
Island Pine) Tree at 5A Nelson St, Nelson Bay (Lot 2 DP 574867). 
 

 
In accordance with Section 375 (A) of the Local Government Act 1993, a division is 
required for this item. 
 
Those for the Motion: Crs Geoff Dingle, Chris Doohan, Sally Dover, Ken Jordan, Paul 
Le Mottee and John Nell. 
 
Those against the Motion: Nil. 
 
BACKGROUND 
 
The purpose of this report is to present Development Application (DA) No. 59-2016-
102-1 to Council for determination. The DA is for the removal of one Araucaria 
Heterophylla (Norfolk Island Pine) tree at 5A Nelson St, Nelson Bay (Lot 2 DP 
574867). 
  
The application was made on 18 October 2016 to remove one live tree. During later 
discussions on site the proponent advised, and followed up by email, that they 
considered the tree poses a threat to people and property. An intent to refuse letter 
was issued on 16 January 2017 based on the tree being assessed as low risk to 
people and property.  
 
The applicant has since made representations to both Councillors and Council staff 
requesting a reassessment.  
 
The application has been called to Council by Councillor Dover. A copy of the call up 
form has been included as (ATTACHMENT 3). 
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Site Details 
 
The subject site is located at Lot 2 DP 574867 and is known as 5A Nelson Street, 
Nelson Bay as per the attached locality plan (ATTACHMENT 1). The land is zoned 
R2 Low Density Residential and is a 'battle axe' lot with street frontage to Nelson 
Street. The site is 840m2 in size and comprises a single storey dwelling. The subject 
tree is located towards the southern boundary of the property as per photos 
(ATTACHMENT 4). 
 
Assessment Outcomes 
 
A detailed assessment of the proposal against the provisions of s.79C Environmental 
Planning and Assessment Act 1979 (EP&A Act) is provided at (ATTACHMENT 2). 
 
The proposed tree removal application was assessed and determined that:   
 
• a Basic Tree Risk Assessment (International Society of Arboriculture) was 

undertaken which found that the risk to person and property was low; 
• the tree satisfies the criteria listed in Port Stephens Council's Tree Technical 

Specification to be considered for listing on Council's Significant Tree Register; 
• the tree has a high retention value as per Council's Tree Technical Specification; 

and 
• an arborists report with evidence supporting the removal of the tree was not 

provided with the application. 
 
The application was assessed as not being consistent with Clause 5.9 of the Port 
Stephens Local Environmental Plan 2013 (LEP2013), the objective of which is to 
"preserve the amenity of the area, including biodiversity values, through the 
preservation of trees and other vegetation". 
 
The information submitted with the application and the subsequent assessment did 
not provide evidence to support the approval of the application. 
 
COMMUNITY STRATEGIC PLAN 
 
Strategic Direction Delivery Program 2013-2017 
Sustainable Development. Provide Strategic Land Use Planning 

Services. 
Provide Development Assessment and 
Building Certification Services. 

 
FINANCIAL/RESOURCE IMPLICATIONS 
 
There are no known financial implications resulting from the recommendation of this 
report. 
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Source of Funds Yes/No Funding 

($) 
Comment 

Existing budget No   
Reserve Funds No   
Section 94 No   
External Grants No   
Other No   

 
LEGAL, POLICY AND RISK IMPLICATIONS 
 
The development application is inconsistent with Clause 5.9 of Council’s Local 
Environmental Plan 2013. 
 
Risk Risk 

Ranking 
Proposed Treatments Within 

Existing 
Resources? 

There is a risk that 
Council's reputation 
could be harmed by 
approving removal of 
such a significant tree in 
the landscape. 

High Reported to Council to 
ensure full transparency of 
decision making for the 
community. 

Yes 

There is a risk that if the 
application is refused, it 
may be challenged at the 
Land and Environment 
Court. 

Medium Adopt the recommendation 
contained within this report. 

Yes 

There is a risk the trees 
may present a danger to 
nearby property or 
residents  

Low  Adopt the recommendation 
contained within this report. 

Yes 

 
SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
The retention of the subject tree will preserve the amenity of the area, including 
biodiversity value.    
 
There are minimal economic implications from the retention of the tree.  
 
The trees are not identified as being endangered ecological community or as having 
a high environmental value. The tree is not heritage listed.  
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CONSULTATION 
 
Consultation with key stakeholders has been undertaken by the Strategy and 
Environment Section. 
 
The objective of the consultation was to inform the relevant parties of the application 
and obtain their feedback on the proposal to ensure all potential concerns have been 
investigated. 
 
Internal 
 
The application was reviewed by Council's Heritage Advisor in order to determine the 
likely heritage significance of the tree, and the suitability of putting in place an Interim 
Heritage Order on the tree whilst further investigations were undertaken regarding 
the trees potential heritage significance.  Whilst the tree is understood to be over 100 
years of age, an Interim Heritage Order was not considered appropriate in this 
circumstance.  
 
A number of site inspections were held which included Council's Natural Resources 
Coordinator, Councillors, the Mayor, Senior Council staff, and the applicant. 
 
External 
 
In accordance with Council's obligations outlined in Chapter A.12 of the DCP 2014 
Council has not notified adjoining landowners, nor publicly advertised this DA. 
 
OPTIONS 
 
1) Accept the recommendation. 
2) Amend the recommendation. 
3) Reject the recommendation. 
 
ATTACHMENTS 
 
1) Locality plan.   
2) Assessment Report 59-2016-102-1   
3) Call to Council form.   
4) Photos - Araucaria Heterophylla (Norfolk Island Pine) Tree at 5A Nelson St, 

Nelson Bay.   
5) Reasons for refusal.    
 
COUNCILLORS ROOM 
 
Nil. 
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TABLED DOCUMENTS 
 
Nil. 
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ITEM 6 - ATTACHMENT 1 LOCALITY PLAN. 
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ITEM 6 - ATTACHMENT 2 ASSESSMENT REPORT 59-2016-102-1 
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ITEM 6 - ATTACHMENT 2 ASSESSMENT REPORT 59-2016-102-1 
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ITEM 6 - ATTACHMENT 2 ASSESSMENT REPORT 59-2016-102-1 
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ITEM 6 - ATTACHMENT 2 ASSESSMENT REPORT 59-2016-102-1 
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ITEM 6 - ATTACHMENT 2 ASSESSMENT REPORT 59-2016-102-1 
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ITEM 6 - ATTACHMENT 2 ASSESSMENT REPORT 59-2016-102-1 
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ITEM 6 - ATTACHMENT 3 CALL TO COUNCIL FORM. 
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ITEM 6 - ATTACHMENT 4 PHOTOS - ARAUCARIA HETEROPHYLLA 
(NORFOLK ISLAND PINE) TREE AT 5A NELSON ST, NELSON BAY. 
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ITEM 6 - ATTACHMENT 4 PHOTOS - ARAUCARIA HETEROPHYLLA 
(NORFOLK ISLAND PINE) TREE AT 5A NELSON ST, NELSON BAY. 
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ITEM 6 - ATTACHMENT 4 PHOTOS - ARAUCARIA HETEROPHYLLA 
(NORFOLK ISLAND PINE) TREE AT 5A NELSON ST, NELSON BAY. 
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ITEM 6 - ATTACHMENT 4 PHOTOS - ARAUCARIA HETEROPHYLLA 
(NORFOLK ISLAND PINE) TREE AT 5A NELSON ST, NELSON BAY. 
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ITEM 6 - ATTACHMENT 4 PHOTOS - ARAUCARIA HETEROPHYLLA 
(NORFOLK ISLAND PINE) TREE AT 5A NELSON ST, NELSON BAY. 
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ITEM 6 - ATTACHMENT 4 PHOTOS - ARAUCARIA HETEROPHYLLA 
(NORFOLK ISLAND PINE) TREE AT 5A NELSON ST, NELSON BAY. 
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ITEM 6 - ATTACHMENT 5 REASONS FOR REFUSAL. 
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ITEM NO. 1 FILE NO: 17/99210 
 RM8 REF NO: 16-2016-747-1 
 
DEVELOPMENT APPLICATION NO. 16-2016-747-1 FOR AN 11 LOT TORRENS 
TITLE SUBDIVISION AT 161 RICHARDSON ROAD, RAYMOND TERRACE (LOT:3 
DP:239141)  
 
REPORT OF: BRETT GARDINER - ACTING DEVELOPMENT ASSESSMENT & 

COMPLIANCE SECTION MANAGER  
GROUP: DEVELOPMENT SERVICES 
 

RECOMMENDATION IS THAT COUNCIL: 
 
1) Approve Development Application DA No. 16-2016-747-1 for an 11 Lot 

Subdivision at 161 Richardson Road, Raymond Terrace (Lot: 3 DP:239141), 
subject to the conditions contained in (ATTACHMENT 3). 

 
 

COMMITTEE OF THE WHOLE RECOMMENDATION 

 Councillor John Nell 
Councillor Sally Dover 
 
That the recommendation be adopted. 

 
In accordance with Section 375 (A) of the Local Government Act 1993, a division is 
required for this item. 
 
Those for the Motion: Crs Geoff Dingle, Chris Doohan, Sally Dover, Ken Jordan, Paul 
Le Mottee and John Nell. 
 
Those against the Motion: Nil. 
 
ORDINARY COUNCIL MEETING - 27 JUNE 2017 
MOTION 

147 Councillor Ken Jordan 
Councillor Paul Le Mottee 
 
It was resolved that Council approve Development Application DA No. 16-
2016-747-1 for an 11 Lot Subdivision at 161 Richardson Road, Raymond 
Terrace (Lot: 3 DP:239141), subject to the conditions contained in 
(ATTACHMENT 3). 
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In accordance with Section 375 (A) of the Local Government Act 1993, a division is 
required for this item. 
 
Those for the Motion: Crs Geoff Dingle, Chris Doohan, Sally Dover, Ken Jordan, Paul 
Le Mottee and John Nell. 
 
Those against the Motion: Nil. 
 
BACKGROUND 
 
The purpose of this report is to present to Council for determination development 
application (DA) 16-2016-747-1 for a one (1) into 11 lot Torrens title subdivision at 
161 Richardson Road, Raymond Terrace.  
 
Submissions from Department of Defence and Newcastle Airport raised concerns, 
however on balance and with appropriate conditions of consent, the recommendation 
is for the subdivision to be approved.   
 
A locality plan is provided in (ATTACHTMENT 1). 
 
The development application is being reported to Council given the noise impacts 
resulting from the close proximity of the subject site to RAAF Base Williamtown.  
 
Proposal 
 
The application proposes a one (1) into 11 lot Torrens title subdivision of 161 
Richardson Road, Raymond Terrace. The subdivision will create ten (10) residential 
lots (Lots 102–111), incorporating the existing dwelling into proposed Lot 111. A 
drainage reserve (lot 101) is proposed to be located on the southern portion of the 
subject site, positioned adjacent to Richardson Road.  
 
Lakeview Crescent and Halloran Way will be extended from the subdivision approved 
by the elected Council on 27 November 2013 over 153 Richardson Road and 2 
Halloran Way, Raymond Terrace located directly to the west.  
 
The application also proposes minor earthworks and the provision of essential 
services to all residential lots. 
 
Assessment Outcomes 
 
The proposed development is for subdivision under Clause 2.6 of Port Stephens 
Local Environmental Plan 2013 (PSLEP2013), which permits the subdivision of land 
with development consent.  
 
The subject site is zoned R2 Low Density Residential under PSLEP2013. The 
proposed development meets the objectives of the R2 zone in that it will provide for 
the housing needs of the community within a low density residential environment 
within close proximity to the essential facilities and services meeting the day to day 
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needs of future residents. The proposed subdivision pattern and density is consistent 
with existing subdivision patterns and character of the locality.  
 
Each lot proposed under the application exceeds the minimum subdivision lot size as 
prescribed under Clause 4.1 PSLEP2013. 
 
The development application was assessed against relevant controls and objectives 
as specified under PSLEP21013 and Port Stephens Development Control Plan 2014 
(PSDCP2014). The development is considered to be generally compliant with 
relevant controls and objectives. A detailed assessment of the proposal against the 
provisions of s.79C Environmental Planning and Assessment Act 1979 (EP&A Act) is 
provided at (ATTACHMENT 2).  
 
Key Issues 
 
Aircraft Noise 
 
The majority of the subject site is positioned within the ANEF2012 25-30 contour. In 
accordance with AS2021-2000, PSLEP2013 and PSDCP2014 the development is 
considered to be 'unacceptable', unless it is determined that the subject site is 
located in an existing built up area. The elected Council determined on 14 May 2013 
that adjoining land at 153 Richardson Road and 2 Halloran Way, Raymond Terrace 
be defined as 'infill' development or 'within an existing built up area'. As such, the 
subject lot can also be considered as infill development. The development application 
is therefore considered to be conditionally acceptable in regard to Aircraft Noise.  
 
Further, the site is identified as being primarily situated within the 20-25 contour on 
the ANEF2025 map, meaning the aircraft noise exposure will likely reduce in the 
future.  
 
With consideration for the ANEF2025 map, it has been demonstrated that each 
proposed lot is able to support a dwelling within the conditionally acceptable 20-25 
contour. No dwellings will be positioned within the 25-30 contour. 
 
Recommended conditions of consent require a restriction on the deposited plan and 
88B instrument requiring all future dwellings within the proposed subdivision to 
submit an Acoustic Report detailing that the building design is in accordance with 
AS2021-2015 Acoustics – Aircraft Noise Intrusion – Building Siting and Construction.  
 
Additionally, an advice has been added to the consent informing that all future 
dwellings will be required to be inspected prior to the issue of an occupation 
certificate to confirm that the development satisfies indoor sound levels shown in 
Table 3.3 Indoor Design Sound Levels for Determination of Aircraft Noise Reduction) 
in AS 2021—2000. 
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COMMUNITY STRATEGIC PLAN 
 
Strategic Direction Delivery Program 2013-2017 
Sustainable Development. Provide Strategic Land Use Planning 

Services. 
Provide Development Assessment and 
Building Certification Services. 

 
FINANCIAL/RESOURCE IMPLICATIONS 
 
There are no anticipated financial or resource implications as a result of the proposed 
development. 
 
Source of Funds Yes/No Funding 

($) 
Comment 

Existing budget No   
Reserve Funds No   
Section 94 Yes  Section 94 applies to the 

development. 
External Grants No   
Other No   

 
LEGAL, POLICY AND RISK IMPLICATIONS 
 
The development application is consistent with Section 79C of the Environmental 
Planning and Assessment Act 1979. 
 
Risk Risk 

Ranking 
Proposed Treatments Within 

Existing 
Resources? 

There is a risk that a 
third party or the 
applicant may appeal the 
determination. 

Low Approve the application as 
recommended. The 
assessment carried out 
details the merits of the 
proposed development. 

Yes 
 

There is a risk that if the 
application is refused the 
ability to provide new 
residential 
accommodation will not 
be realised. 

Low Approve the application as 
recommended. 

Yes 
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SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
The proposal represents a logical extension to the adjoining subdivision and will 
create residential lots located within a reasonable distance to local facilities and 
services. The proposed lots are considered of sufficient size to allow future 
residential development.  
 
The proposal will result in a positive economic impact in the locality by stimulating the 
local economy during the construction phase of the development and support the 
local economy of Raymond Terrace in the longer term through the increases in 
population. 
 
The proposed development will have minimal adverse impacts on the built 
environment. It is anticipated that the lots will be predominantly developed with 
detached dwellings that fit with the established character of the area. 
 
The proposed development will not have a significant impact on the natural 
environment. The subject lot is highly disturbed, almost totally cleared of native 
vegetation and contains maintained lawn and gardens. Additionally, the vegetation 
provides minimal habitat for native fauna and does not provide connectivity of 
vegetation corridors. 
 
CONSULTATION 
 
Consultation with key stakeholders has been undertaken, including through the public 
notification process. 
 
Internal 
 
The application was referred to the following Council sections: 
 
• Development Engineering; 
• Developer Contributions; 
• Vegetation Management; 
• Environmental Health; 
• House Numbering. 
 
Each internal staff member assessed the relevant portion of the original application 
and where necessary requested additional information.  
 
Following receipt of amended plans and additional information, the application was 
referred back to the internal staff members for review. No objections were raised by 
any internal staff to the amended design and relevant conditions have been 
incorporated into the Schedule of Conditions provided at (ATTACHMENT 3). 
  

PORT STEPHENS COUNCIL 30 



MINUTES ORDINARY COUNCIL - 27 JUNE 2017 

 
External 
 
Department of Defence – The subject lot is in the proximity of the RAAF Base 
Williamtown and associated flightpath. Accordingly, the Department of Defence 
(DoD) were notified and invited to provide comments as specified in PSDCP2014.  
The Department objected to the creation of any new residential allotments that would 
result in noise sensitive developments being constructed on land mapped as being 
above the ANEF 20 contour. It was stated that compliance with maximum indoor 
noise levels in accordance with AS2021 would be unlikely and the maximum external 
aircraft noise for the location could be as high as 90-100dB(A).  
However, DoD specified that if Council approved the proposed subdivision, the 
following considerations should be investigated. 
 
• A notion be included on all titles within the subdivision advising that the land is 

subject to high levels of aircraft noise and the construction of a dwelling on the lot 
will be required to comply with AS2021. 

• All future DA's for dwelling or any noise sensitive development within the 
proposed subdivision be designed to be compliant with AS2021 by a suitable 
qualified Acoustics professional. 

• All futures dwellings are to be inspected prior to occupation to confirm that 
construction has been carried out in accordance with the certified plan. 

 
These requirements have been included as conditions in the attached proposed 
conditions of consent provided at (ATTACHMENT 3). 
 
Newcastle Airport - Newcastle Airport raised various concerns contained within their 
submission objecting to the proposed subdivision. Concerns raised related to 
inconsistencies with Clause 7.5 of PSLEP2013, failure to demonstrate that the 
proposed subdivision is infill development in accordance with AS2021-2015 and the 
ANEF contours nominated for the subject site. The matters raised in the submission 
are discussed in the assessment of development impacts included as 
(ATTACHMENT 2) to this report. The assessment concludes that these matters were 
sufficiently addressed by the applicant and would not warrant refusal of the proposed 
development. 
 
Rural Fire Service - The application was referred to the RFS as integrated 
development in accordance with Section 91 of the Environmental Planning and 
Assessment (EP&A) Act 1979. General Terms of Approval (GTA's) were received on 
18 December 2016. The GTA's have been imposed in the Notice of Determination 
(NOD). 
Hunter Water Corporation - The application was referred to Hunter Water Corporation 
(HWC) in accordance with Section 51 of the Hunter Water Act 1991. Stormwater 
Plans illustrate that stormwater flows will be directed to Richardson Road, which is 
outside the Grahamstown dam catchment. HWC provided no objection or 
recommendations. 
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Public Consultation - The application was notified and advertised for 14 days, ending 
on 23 November 2016. During this period two (2) submissions were received. The 
following concerns were raised: 
 

Concerns Raised Comments 
The use of the existing driveway 
associated with the dwelling on the 
site 

The current vehicle access point to the existing 
dwelling from Richardson Road will be removed 
prior to the issue of the subdivision certificate. A 
drive way will be constructed providing access 
from Baluster Street. 

Impact to surrounding property 
values 

No evidence has been presented that property 
values will be affected by the proposed 
development. Further, the impacts on the 
surrounding properties values are not a planning 
consideration and are not relevant assessment 
criteria under the provisions of Section 79C of 
the Environmental Planning and Assessment 
Act 1979. 

Privacy implications to adjoining 
landowners 

The design of the proposed subdivision ensures 
minimal impacts in regards to potential privacy 
implications. The location of the drainage 
easement and internal roads ensures privacy to 
surrounding properties. 

Stormwater to discharge on 
neighbouring lots 

The stormwater plan details that post-
development stormwater flow will be equal to or 
less than pre-development flows, and 
stormwater generated from hard surfaces will be 
appropriately catered for.   

 
OPTIONS 
 
1) Accept the recommendation. 
2) Amend the recommendation. 
3) Reject the recommendation. 
 
ATTACHMENTS 
 
1) Locailty Plan.   
2) Planners Assessment Report.   
3) Proposed Conditions of Consent.    
 
COUNCILLORS ROOM 
 
1) Development Plan. 
  

PORT STEPHENS COUNCIL 32 



MINUTES ORDINARY COUNCIL - 27 JUNE 2017 

 
TABLED DOCUMENTS 
 
Nil. 
 

PORT STEPHENS COUNCIL 33 



MINUTES ORDINARY COUNCIL - 27 JUNE 2017 
ITEM 1 - ATTACHMENT 1 LOCAILTY PLAN. 

 

PORT STEPHENS COUNCIL 34 



MINUTES ORDINARY COUNCIL - 27 JUNE 2017 
ITEM 1 - ATTACHMENT 2 PLANNERS ASSESSMENT REPORT. 

 
  

PORT STEPHENS COUNCIL 35 



MINUTES ORDINARY COUNCIL - 27 JUNE 2017 
ITEM 1 - ATTACHMENT 2 PLANNERS ASSESSMENT REPORT. 

 
  

PORT STEPHENS COUNCIL 36 



MINUTES ORDINARY COUNCIL - 27 JUNE 2017 
ITEM 1 - ATTACHMENT 2 PLANNERS ASSESSMENT REPORT. 

 
  

PORT STEPHENS COUNCIL 37 



MINUTES ORDINARY COUNCIL - 27 JUNE 2017 
ITEM 1 - ATTACHMENT 2 PLANNERS ASSESSMENT REPORT. 

 
  

PORT STEPHENS COUNCIL 38 



MINUTES ORDINARY COUNCIL - 27 JUNE 2017 
ITEM 1 - ATTACHMENT 2 PLANNERS ASSESSMENT REPORT. 

 
  

PORT STEPHENS COUNCIL 39 



MINUTES ORDINARY COUNCIL - 27 JUNE 2017 
ITEM 1 - ATTACHMENT 2 PLANNERS ASSESSMENT REPORT. 

 
  

PORT STEPHENS COUNCIL 40 



MINUTES ORDINARY COUNCIL - 27 JUNE 2017 
ITEM 1 - ATTACHMENT 2 PLANNERS ASSESSMENT REPORT. 

 
  

PORT STEPHENS COUNCIL 41 



MINUTES ORDINARY COUNCIL - 27 JUNE 2017 
ITEM 1 - ATTACHMENT 2 PLANNERS ASSESSMENT REPORT. 

 
  

PORT STEPHENS COUNCIL 42 



MINUTES ORDINARY COUNCIL - 27 JUNE 2017 
ITEM 1 - ATTACHMENT 2 PLANNERS ASSESSMENT REPORT. 

 
  

PORT STEPHENS COUNCIL 43 



MINUTES ORDINARY COUNCIL - 27 JUNE 2017 
ITEM 1 - ATTACHMENT 2 PLANNERS ASSESSMENT REPORT. 

 
  

PORT STEPHENS COUNCIL 44 



MINUTES ORDINARY COUNCIL - 27 JUNE 2017 
ITEM 1 - ATTACHMENT 2 PLANNERS ASSESSMENT REPORT. 

 
  

PORT STEPHENS COUNCIL 45 



MINUTES ORDINARY COUNCIL - 27 JUNE 2017 
ITEM 1 - ATTACHMENT 2 PLANNERS ASSESSMENT REPORT. 

 
  

PORT STEPHENS COUNCIL 46 



MINUTES ORDINARY COUNCIL - 27 JUNE 2017 
ITEM 1 - ATTACHMENT 2 PLANNERS ASSESSMENT REPORT. 

 
  

PORT STEPHENS COUNCIL 47 



MINUTES ORDINARY COUNCIL - 27 JUNE 2017 
ITEM 1 - ATTACHMENT 2 PLANNERS ASSESSMENT REPORT. 

 
  

PORT STEPHENS COUNCIL 48 



MINUTES ORDINARY COUNCIL - 27 JUNE 2017 
ITEM 1 - ATTACHMENT 2 PLANNERS ASSESSMENT REPORT. 

 
  

PORT STEPHENS COUNCIL 49 



MINUTES ORDINARY COUNCIL - 27 JUNE 2017 
ITEM 1 - ATTACHMENT 2 PLANNERS ASSESSMENT REPORT. 

 

PORT STEPHENS COUNCIL 50 



MINUTES ORDINARY COUNCIL - 27 JUNE 2017 
ITEM 1 - ATTACHMENT 3 PROPOSED CONDITIONS OF CONSENT. 

 
  

PORT STEPHENS COUNCIL 51 



MINUTES ORDINARY COUNCIL - 27 JUNE 2017 
ITEM 1 - ATTACHMENT 3 PROPOSED CONDITIONS OF CONSENT. 

 
  

PORT STEPHENS COUNCIL 52 



MINUTES ORDINARY COUNCIL - 27 JUNE 2017 
ITEM 1 - ATTACHMENT 3 PROPOSED CONDITIONS OF CONSENT. 

 
  

PORT STEPHENS COUNCIL 53 



MINUTES ORDINARY COUNCIL - 27 JUNE 2017 
ITEM 1 - ATTACHMENT 3 PROPOSED CONDITIONS OF CONSENT. 

 
  

PORT STEPHENS COUNCIL 54 



MINUTES ORDINARY COUNCIL - 27 JUNE 2017 
ITEM 1 - ATTACHMENT 3 PROPOSED CONDITIONS OF CONSENT. 

 
  

PORT STEPHENS COUNCIL 55 



MINUTES ORDINARY COUNCIL - 27 JUNE 2017 
ITEM 1 - ATTACHMENT 3 PROPOSED CONDITIONS OF CONSENT. 

 
  

PORT STEPHENS COUNCIL 56 



MINUTES ORDINARY COUNCIL - 27 JUNE 2017 
ITEM 1 - ATTACHMENT 3 PROPOSED CONDITIONS OF CONSENT. 

 
  

PORT STEPHENS COUNCIL 57 



MINUTES ORDINARY COUNCIL - 27 JUNE 2017 
ITEM 1 - ATTACHMENT 3 PROPOSED CONDITIONS OF CONSENT. 

 
  

PORT STEPHENS COUNCIL 58 



MINUTES ORDINARY COUNCIL - 27 JUNE 2017 
ITEM 1 - ATTACHMENT 3 PROPOSED CONDITIONS OF CONSENT. 

 
  

PORT STEPHENS COUNCIL 59 



MINUTES ORDINARY COUNCIL - 27 JUNE 2017 
ITEM 1 - ATTACHMENT 3 PROPOSED CONDITIONS OF CONSENT. 

 
  

PORT STEPHENS COUNCIL 60 



MINUTES ORDINARY COUNCIL - 27 JUNE 2017 
ITEM 1 - ATTACHMENT 3 PROPOSED CONDITIONS OF CONSENT. 

 

PORT STEPHENS COUNCIL 61 



MINUTES ORDINARY COUNCIL - 27 JUNE 2017 

 
ITEM NO. 2 FILE NO: 17/78421 
 RM8 REF NO: 16-2016-883-1 
 
DEVELOPMENT APPLICATION NO. 16-2016-883-1 FOR A SUPERMARKET AT 
155 SALAMANDER WAY, SALAMANDER BAY 
 
REPORT OF: BRETT GARDINER - ACTING DEVELOPMENT ASSESSMENT & 

COMPLIANCE SECTION MANAGER  
GROUP: DEVELOPMENT SERVICES 
 

RECOMMENDATION IS THAT COUNCIL: 
 
1) Approve Development Application No. 16-2016-883-1 subject to the conditions 

contained in Attachment (ATTACHMENT 3). 
 
 

ORDINARY COUNCIL MEETING - 27 JUNE 2017 
COMMITTEE OF THE WHOLE RECOMMENDATION 

 Councillor John Nell 
Councillor Geoff Dingle 
 
That the recommendation be adopted. 

 
In accordance with Section 375 (A) of the Local Government Act 1993, a division is 
required for this item. 
 
Those for the Motion: Crs Geoff Dingle, Chris Doohan, Sally Dover, Ken Jordan, Paul 
Le Mottee and John Nell. 
 
Those against the Motion: Nil. 
 
ORDINARY COUNCIL MEETING - 27 JUNE 2017 
MOTION 

148 Councillor Ken Jordan 
Councillor Paul Le Mottee 
 
It was resolved that Council approve Development Application No. 16-
2016-883-1 subject to the conditions contained in Attachment 
(ATTACHMENT 3). 
 

 
In accordance with Section 375 (A) of the Local Government Act 1993, a division is 
required for this item. 
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Those for the Motion: Crs Geoff Dingle, Chris Doohan, Sally Dover, Ken Jordan, Paul 
Le Mottee and John Nell. 
 
Those against the Motion: Nil. 
 
BACKGROUND 
 
The purpose of this report is to present to Council for determination, development 
application (DA) 16-2016-883-1 for the construction of supermarket at 155 
Salamander Way, Salamander Bay. A locality plan is provided in (ATTACHMENT 1). 
 
The development application is being reported to the elected Council for 
determination as the development is located on land of which Council is the owner.   
 
The parent lot (LOT: 284 DP: 806310) is currently being subdivided in accordance 
with DA16-2015-865-1, which approved the subdivision of the land into seven (7) lots 
with a number of new roads. A subsequent subdivision application (16-2016-814-1) 
was approved over Lot 4 to create three (3) lots, and the proposed development will 
be located on the resulting Lot 401.  
 
It is understood that the land will be sold to the proponent on registration of the new 
lots. A condition has been incorporated into the Notice of Determination (NoD) 
requiring the issue of a Subdivision Certificate for the approved lot prior to the issue 
of the Occupation Certificate for this application.  
 
Proposal 
 
The application proposes a new ALDI Supermarket and will comprise of 1,732m2 
retail floor area and associated parking and infrastructure. 
 
Hours of operation is proposed to be 8am to 8pm, seven days a week. It is proposed 
that deliveries be undertaken outside of these hours. 
 
The internal layout includes a customer entrance and checkouts in the south. The 
main shopping area is located to the north of the entrance. The staff areas and public 
toilets are located in the south-eastern corner of the building, with the storage and 
loading areas located in the eastern section of the building. 
 
The proposal includes the construction of 119 car parking spaces, incorporating four 
(4) accessible spaces. Vehicle access is proposed from Central Avenue and 
Terminus Parade (both currently under construction). Recommended conditions of 
consent restrict access at Terminus Parade to left in, left out only, to ensure road 
safety is maintain. 
 
The development includes various business identification signage attached to the 
building facades, typical of that found on other ALDI stores.  
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The development also includes stormwater quality measures and landscaping along 
the frontages. 
 
Assessment Outcomes 
 
The subject site is zoned B3 Commercial Core under PSLEP2013. The proposed 
development meets the objectives of the B3 zone in that the proposal will provide 
ongoing business activity and employment opportunities in an accessible location in 
the Salamander Bay area.  
 
The development application was assessed against relevant controls and objectives 
as specified under PSLEP2013 and Port Stephens Development Control Plan 2014 
(PSDCP2014). The development is considered to be generally compliant with 
relevant controls and objectives. It is however noted that the proposal does not 
strictly comply with the setback requirements of Chapter c.2 of the PSDCP2014. A 
discussion relating to the non-compliance has been included in the Key Issues 
section below. 
 
A detailed assessment of the proposal against the provisions of s.79C Environmental 
Planning and Assessment Act 1979 (EP&A Act) is provided at (ATTACHMENT 2).  
 
Key Issues 
 
Access to the proposed development 
 
As stated above, access is provided from Terminus Parade and Central Avenue. 
 
Comment from the RMS was requested and the authority had no objection to or 
statutory requirements for the proposed development. Further, it was stated that 
there will be no significant impact on the nearby State road network. 
 
Traffic generation resulting from the proposed development was addressed in the 
Traffic Report prepared by Colston Budd Rogers & Kafe (dated December 2015). 
The assessment included the potential of commercial development on the site and 
found that the road network would be able to cater for the additional expected traffic.  
The intersection between Terminus Parade and Bagnall Beach Road was 
recommended to be upgraded to a signalised intersection within this report. It is 
noted that the signalisation of this intersection has already been approved under the 
subdivision DA, and so a condition of consent has been included on the NoD to 
ensure these works are completed prior to the issue of an occupation certificate for 
the proposed development. 
 
Council's Traffic engineer reviewed the access arrangements from Terminus Parade 
and found that the location of this driveway will essentially constitute a 4-way 
intersection with the car park access opposite. These types of intersections are not 
supported by Council's design specification. To limit potential traffic conflicts, it is 
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recommended access be limited to left-in/left-out. It is considered that this would 
cause minimal inconvenience to drivers while still maintaining road safety.  
 
It is therefore considered that the local street network can cater for the additional 
traffic generated by the proposal.  
 
Non-compliance with setbacks requirements 
 
The proposal does not strictly comply with the PSDCP2014 provision as the building 
is setback 1.2m from the first 8m of the building frontage and is then setback 3.5m for 
the next 23m. However, it is noted that the area between the building and road 
frontage has been sufficiently landscaped softening the appearance of the building. It 
is considered that the provision is not specifically applicable to the site or this type of 
development. The development site is not typical of 'high street' style commercial 
areas as the lot layout means an average setback cannot be established. The 
proposed development is not anticipated to be prominent within the public realm and 
is suitably supported by landscaping elements. 
 
The overarching objective of the provision is to provide an active frontage and 
building articulation. It can be argued that the proposed design complies with this 
requirement as it provides large windows along the majority of the building façade 
and addresses the frontage.  
 
It is therefore considered that, although the development does not strictly meet the 
numerical requirements of the PSDCP2014, the design activates the Terminus 
Parade frontage by providing the main shop front to the street and provides façade 
articulation. Further, Chapter C.2 of the PSDCP2014 states that commercial 
development should be located on the side property boundary. It is noted that the 
building will be setback approximately 3.5m from the eastern boundary and does not 
comply with the side setback requirement of the PSDCP2014. The area within the 
setback will be suitably landscaped and it is considered that this setback will not have 
a significant impact on future development on the adjacent lot to the east. 
 
COMMUNITY STRATEGIC PLAN 
 
Strategic Direction Delivery Program 2013-2017 
Sustainable Development. Provide Strategic Land Use Planning 

Services. 
Provide Development Assessment and 
Building Certification Services. 

 
FINANCIAL/RESOURCE IMPLICATIONS 
 
There are no anticipated financial or resource implications as a result of the proposed 
development. 
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Source of Funds Yes/No Funding 

($) 
Comment 

Existing budget Yes   
Reserve Funds No   
Section 94 Yes  Section 94A contributions are 

applicable to the development. 
External Grants No   
Other No   

 
LEGAL, POLICY AND RISK IMPLICATIONS 
 
The development application is consistent with Section 79C of the Environmental 
Planning and Assessment Act 1979. 
   
Risk Risk 

Ranking 
Proposed Treatments Within 

Existing 
Resources? 

There is a risk that a 
third party or the 
applicant may appeal the 
determination. 

Low Approve the application as 
recommended. The 
assessment carried out 
details the merits of the 
proposed development. 

Yes 
 

There is a risk that if the 
application is refused the 
ability to provide new 
commercial development 
in Salamander Bay will 
not be realised. 

Low  Approve the application as 
recommended. 

Yes 
 

 
SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
The proposed development is anticipated to have positive social and economic 
impacts through the creation of viable employment and economic activity through 
both the construction of the development and provision of a modern supermarket 
facility to local residents. The development is consistent with surrounding 
developments and the objectives of B3 zoned land. 
 
The development is not anticipated to have significant impact to the natural 
environment. The subject site is cleared of significant vegetation and the landscaping 
required will increase the environmental value of the site. Additionally, the 
development includes appropriate stormwater management systems ensuring the 
surrounding water quality and quantity leaving the subject site is in accordance with 
PSC DCP2014. 
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CONSULTATION 
 
Consultation with key stakeholders has been undertaken, including through the public 
notification and advertising process. 
 
Internal 
 
The application was referred to Councils Development Engineer, Building Surveyor, 
Social Planning Officer, Environmental Health Officer, Natural Resources Officer and 
Section 94 Officer. Each internal staff member assessed the relevant portion of the 
original application and where necessary requested additional information.  
 
Following receipt of amended plans and additional information, the application was 
referred back to the internal staff members for review. No objections were raised by 
any internal staff to the amended design and relevant conditions have been 
incorporated into the Schedule of Conditions provided at (ATTACHMENT 3). 
 
External 
 
The application was referred to the RMS for comment. No objections were raised by 
the RMS however, recommended conditions were suggested. Conditions regarding 
the signage requirements have been incorporated into the recommended conditions 
of consent. 
 
Public Consultation 
 
In accordance with the requirements of PSDCP2014, the development application 
was notified and advertised for a period of 30 days, ending 25 January 2017. 
 
Two (2) submissions have been received in relation to the proposed development. 
The issues identified in the submissions are discussed below: 
 
Subdivision road layout 
 
A previous development application to subdivide the land aligned an internal access 
road along the northern boundary of the site. However this consent has since been 
surrendered and a new consent for subdivision (DA Consent No.16-2015-865-1) has 
been acted on which includes an internal access road further to the south. 
 
Regardless, the layout of local roads does not form part of the proposed application 
and in not an applicable consideration for this development application. The site is 
considered to be suitable to accommodate the proposed development without 
causing unacceptable traffic impact to the surrounding area. 
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Determining Body 
 
The submission correctly identified that Council owns the land and provided owner’s 
consent to lodge the application.  
 
The mechanisms under which to refer decisions to the Joint Regional Planning Panel 
(JRPP) are provided by Schedule 4A of the Environmental Planning and Assessment 
Act 1979. The provisions state that development with a Capital Investment Value 
(CIV) in excess of $5 million, where Council is the proponent and/or the land owner, 
must be referred to the JRPP. As the CIV is below this figure, Council remains the 
consent authority. 
 
The proposed development can therefore be assessed and determined by Council. 
 
Ownership Arrangements 
 
The land will be leased to the operator and will remain in Council ownership. The 
lessee will be required to remove all buildings at the end of the lease and remediate 
the site to its current state. 
 
Public Toilets 
 
The proposal includes toilets that will be available to the public. For safety reasons, 
access to the toilets will be provided from inside the convenience store. 
 
Traffic 
 
Concerns were raised regarding the location of the Terminus Parade access across 
from the existing shopping centre car park and the potential issues with right hand 
turn movements at this intersection. The issues associated with the location of the 
Terminus Parade access was identified by Council’s Engineering section. To limit the 
potential conflicts and increase road safety, a condition of consent has been included 
in the NoD to limit traffic movements at this intersection to left-in/ left-out only. A 
further requirement for the provision of a raised median at the frontage has been 
included in the NoD to ensure these movements are controlled. 
The submissions also raised concerns with the configuration of the pedestrian 
footpaths in the precinct, especially the lack of a direct link with the bus terminal 
directly to the south of Terminus Parade. 
 
It is noted that external footpaths do not form part of this application and can 
therefore not be altered. It is also noted that the road is relatively wide and provides 
complex traffic movements leading into the roundabout. It is noted that there are 
pedestrian footpath options to the west and east to cross Terminus Parade and 
access the bus terminal. 
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Landscaping 
 
The submissions included concerns regarding the species selection provided in the 
landscape design. These comments were considered during the assessment of the 
landscape design. A Landscape plan is required to be submitted to and be deemed 
to be satisfactory by Council prior to the issue of a construction certificate. This is to 
ensure no conflicts between the stormwater design and landscape plan arise.  
 
The submission also stated that the setback along the eastern boundary would 
create a litter trap and an area for potential anti-social behaviour. These concerns are 
valid and it is the responsibility of the applicant to remove litter and graffiti on a 
regular basis. A condition of consent has been included in the NoD to require regular 
maintenance of all approved landscaped areas that will include the landscaped area 
along the Central Avenue frontage. 
 
Street frontage and appearance 
 
The submissions identified the non-compliance with the front and side setbacks, 
contained in Chapter C.2 of the PSDCP2014, as concerns. Council agrees with the 
submission and acknowledges that the non-compliances exist. It is considered that 
the front setback requirement does not strictly apply to the current development or 
the configuration of the site. It does face Terminus Parade and provide pedestrian 
access directly from this frontage, thereby activating the frontage. 
 
As stated in the submission, the fact that uncertainty regarding the adjoining built 
from is still unknown, it is difficult to have a full understanding of how the future 
development will fit within the streetscape. Knowing that the adjoining site will front 
Bagnall Beach Road near the approved signalise intersection, it is assumed that the 
access will need to setback from this intersection to ensure road safety, which will 
most likely result in an access on the western section of the site. This will result in a 
separation of the buildings by the access. The landscaped setback at the rear of the 
ALDI building would thereby provide a suitable buffer of the side elevation when 
viewed from Terminus Parade. 
 
It is considered that the proposed setback will not have a significant impact on the 
streetscape or limit development on the adjoining land. 
 
Sun Shades in Carparks 
 
The submission requested that the applicant provide shade structures within the car 
park. It is considered that the provision of shading through the planting of shade trees 
within the car park will sufficiently address this issue. 
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OPTIONS 
 
1) Accept the recommendations. 
2) Amend the recommendations. 
3) Reject the recommendations. 
 
ATTACHMENTS 
 
1) Locality Plan.   
2) Assessment Report.   
3) Notice of Determination.    
 
COUNCILLORS ROOM 
 
1) Development Plans. 
 
TABLED DOCUMENTS 
 
Nil. 
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