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Minutes 22 March 2011 
 

 
 
Minutes of Ordinary meeting of the Port Stephens Council held in the Council 

Chambers, Raymond Terrace on 22 March 2011, commencing at 5.30 pm. 

 

PRESENT: Councillors R. Westbury (Mayor); S. Dover (Deputy 

Mayor); G. Dingle; C. De Lyall,  P. Kafer; B. 

MacKenzie; J. Nell; S. O’Brien; S. Tucker, F. Ward; 

General Manager; Corporate Services Group 

Manager, Facilities and Services Group Manager; 

Sustainable Planning Group Manager; 

Commercial Services Group Manager and 

Executive Officer. 

 

 
078 

 
Councillor Geoff Dingle  
Councillor Caroline De Lyall  
 

 

It was resolved that the apology from Cr 

Glenys Francis be received and noted. 

 

 

 
079 

 
Councillor Frank Ward  
Councillor Sally Dover  
 
 

 

It was resolved that the Minutes of the 

Ordinary meeting of Port Stephens Council 

held on 8 March 2011 be confirmed. 

 
 
 
 

 
 

Cr Steve Tucker declared a less than 

significant conflict of interest in Item 3 due 

to his friendship with a developer and the 

Buildev Team and support of the 

developer (Buildev) for the Medowie 

Sports & Community Club of which Cr 

Tucker is Patron. 

 

 

 

 

Cr Tucker believed that the public interest 
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is served by his discussion and support of 
this item.  This commercial development is 
essential to the future of Medowie. 
 

 

Cr Peter Kafer entered the meeting at 5.32pm prior to voting on Item 1. 
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MAYORAL MINUTE 
ITEM NO.  1 FILE NO: PSC2008-4044 
 

CONSTITUTIONAL RECOGNITION OF LOCAL GOVERNMENT – "A ROLE 
FOR COUNCILS" 
 

 

THAT COUNCIL:  
 
1) Declares its support for financial recognition of local government in the 

Australian Constitution so that the Federal Government has the power to fund 
local government directly and also for inclusion of local government in any 
new Preamble to the Constitution if one is proposed, and calls on all political 
parties to support a referendum by 2013 to change the Constitution to 
achieve this recognition. 
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Councillor Bob Westbury 
 
 
 

 
It was resolved there being no objection 
that the Mayoral Minute be adopted. 

 
 

BACKGROUND 
 
The purpose of this report is for provide Council with the opportunity to consider 
supporting financial recognition of local government in the Australian Constitution. 
 
 
 
ATTACHMENT 
 
 
1) Correspondence from the President of the Australian Local Government 

Association. 
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ATTACHMENT 1 
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MOTIONS TO CLOSE 
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ITEM NO. 1  FILE NO: T14-2010, PSC2005-3587 
 

MOTION TO CLOSE MEETING TO THE PUBLIC 
 
REPORT OF: TONY WICKHAM – EXECUTIVE OFFICER 
GROUP: GENERAL MANAGER’S OFFICE 
 

RECOMMENDATION IS THAT COUNCIL:  
 
1) That pursuant to section 10A(2)(d) of the Local Government Act, 1993, the 

Council resolve to close to the public that part of its meetings to discuss 
Confidential Item 1 on the Ordinary Council agenda namely Karuah Boat 
Ramp Pontoon Installation. 

 

2) That the reasons for closing the meeting to the public to consider this item be 
that: 

i) The report and discussion will include details of commercial information 
of a confidential nature that would, if disclosed, prejudice the 
commercial position of the tenderers; and 

ii) In particular, the report includes confidential pricing information in respect of 
the Karuah Boat Ramp Pontoon Installation. 

 

3) That on balance, it is considered that receipt and discussion of the matter in 
open Council would be contrary to the public interest, as disclosure of the 
confidential commercial information could compromise the commercial 
position of the tenderers and adversely affect Council’s ability to attract 
competitive tenders for other contracts. 

4) That the report of the closed part of the meeting is to remain confidential and 
that Council makes public its decision including the name and amount of the 
successful tenderer in accordance with Clause 179) of the Local Government 
(General) Regulation 2005.   
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Councillor John Nell  
Councillor Shirley O'Brien  
 
 

 
It was resolved that the recommendation be 
adopted. 
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COUNCIL COMMITTEE 
REPORTS 
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Cr Peter Kafer entered the meeting at 5.32pm prior to voting on Item1. 
 

ITEM NO.  1 FILE NO: 16-2003-577-2 
 

DEVELOPMENT APPLICATION FOR ADDITIONS TO HOTEL AT NO. 37 
FERODALE ROAD MEDOWIE 
 
REPORT OF: KEN SOLMAN - DEVELOPMENT AND BUILDING, ACTING MANAGER 
GROUP: SUSTAINABLE PLANNING 
 

 
RECOMMENDATION IS THAT COUNCIL:  
 
1) Approve Development Application 16-2003-577-2 for additions to Hotel at No. 

37 Ferodale Road Medowie subject to the conditions contained in 
Attachment 3. 

 

 
COUNCIL COMMITTEE MEETING – 15 MARCH 2011 
RECOMMENDATION: 
 
 
 

 
Councillor Geoff Dingle  
Councillor Frank Ward  
 
 

 
That Council refuse the development 
application for the following reasons: 

1) potential impact on community social 
welfare; 

2) the crime statistics for the area of 
Medowie for 2010 have not been provided. 

 
AMENDMENT 
 
 
 

 
Councillor John Nell   
Councillor  Peter Kafer  
 
 

 
That Item 1 be deferred to the Ordinary 
Council meeting. 

 
In accordance with Section 375A of the Local Government Act 1993, a division is 
required for this item.  
 
Those for the motion: Crs Bob Westbury, Glenys Francis, Steve Tucker, Peter Kafer, 
Frank Ward, Geoff Dingle, John Nell and Shirley O'Brien. 
 
Those against the motion: Crs Sally Dover. 
 
The amendment on being put became the motion which was carried. 
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Councillor Geoff Dingle  
Councillor Peter Kafer  
 
 

 
That Council refuses the development 
application 16-2003-557-2 for additions to 
Bull and Bush hotel at No 37 Ferodale Rd for 
the following reasons: 
 
1. Pursuant to section 79 1(b) of the 

Environment Planning and Assessment 
Act the proposal is consider to present 
unreasonable environmental impacts 
because it results in an unreasonable 
loss of amenity of an isolated 
community from a permanent police 
presence. 

 
2. Pursuant to section 79 1(e) of the 

Environment Planning and Assessment 
Act the proposal is not considered to 
be in public interest as it would affect 
police resources, with a potential for 
increases in alcohol related crimes 
and affect the amenity of the 
neighbourhood residents and business 
community. 

 
3. Pursuant to section 79 1(e) of the 

Environment Planning and Assessment 
Act the proposal is not considered to 
be in the public interest on the 
grounds of impact on policing 
resources. 

 
4. Pursuant to section 79 1(c) of the 

Environment Planning and Assessment 
Act the proposal is not considered to 
be compatible with site development 
constraints because there is 
inadequate access to public transport 
across the extended hours of 
operation with bus servicing ceasing 
at 8.00PM weekdays and 6.00pm 
Saturdays and 5.00pm on Sundays. 
There is no taxi service operating out 
of Medowie the nearest locations are 
Williamtown airport and Raymond 
Terrace. 
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5. That no evidence has been provided 
of a thorough twelve month trial of 
the extended opening hours since 
development consent was granted by 
the Land and Environment Court 
increasing opening hours from 91 
hours to 151 hours per week as part of 
the conditions of consent. 

 
6. No detailed statistics have been 

provided for Alcohol related crime 
and incidents related the trial 
extended opening period covering 
extended opening hours over this 
period. 

 

 
In accordance with the Section 375A, Local Government Act 1993, a division is 
required for this item. 
 
Those for the Motion: Crs Peter Kafer, Caroline De Lyall, Bruce MacKenzie, Steve 
Tucker, Shirley O'Brien, Geoff Dingle, John Nell, Frank Ward, Sally Dover and Bob 
Westbury. 
 
Those against the Motion: Nil. 
 
This item was deferred from the Ordinary Council Meeting of 14 December 2010 
(ATTACHMENT 4) to allow for additional information, including crime statistics to be 
provided to Councillors (ATTACHMENT 5). 
 
BACKGROUND 
 
The purpose of this report is to present the development application to Council for 
determination. That is an application for additions to Hotel at No.37 Ferodale Road 
Medowie. 
 
The Bull and Bush Hotel has been operating on the subject site since March 2009 
under temporary development consent 16-2008-57-1 which allowed extended 
operating hours for a twelve month trial period. The trial period expired on 3rd March 
2010. 
 
The original approved trading hours under Development Consent 16-2003-577-1 
were: 

• 10.00am to 10:00pm Mondays and Tuesdays,  
• 10:00am to 12:00 midnight Wednesdays to Saturdays inclusive and  
• 10:00am to 9:00pm on Sunday.  
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Development Consent (16-2008-57-1) was granted by the Land and Environment 
Court with a twelve month consent issues allowing the following trading hours. 

• Monday to Saturday: 5.00am to 3.00am 
• Sunday: 5.00am to midnight. 

 
The subject application (16-2003-577-2) seeks to permanently approve the modified 
trading hours. 
 
The amended trading hours equate to a total weekly increase from 91 hours to 151 
hours as provided for in the twelve month trial which was given consent by the Land 
and Environment Court. 
 
The application also seeks to incorporate as part of the Development Consent, 
specific conditions, being some, but not all of those conditions of  Development 
Consent 16-2008-57-1 which are already incorporated in the Development Consent 
for a 12 month trial period by way of the notice. 
 
The trial conditions sought to be included in the consent for the hotel are conditions 
1, 2, 4-12, 16-24, 27 and 28. These conditions relate to; 
 

• 1)Standard Condition 
• 2)Environmental Planning and Assessment Act, 1979 
• 4)Trading Hours 
• 5)Maximum patronage signage 
• 6)Requirements for display of consent 
• 7)Requirements for alterations to operations 
• 8)Restrictions on take away liquor 
• 9)Building Code of Australia 
• 10)Building Code of Australia 
• 11)Noise 
• 12)Noise 
• 16)Security Plan of Management 
• 17)Entertainment Requirements 
• 18)Noise 
• 19)RSA Register 
• 20)Security Person Register 
• 21)Patron Numbers Record 
• 22)Courtesy Bus Register 
• 23)Signage 
• 24)Contacts for Community Contact and Consultation Line 
• 27)Restrictions on times of entry 
• 28)definitions  

 
Conditions 3, 13, 14 and15 have not been requested to be transferred as they relate 
to a time limit on the consents validity and the provisions for modifying consent 16-
2003-577-1. 
 
Conditions 25 and 26 have not been requested to be transferred as the applicant is 
seeking to modify these conditions as outlined below. 
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The applicant has also proposed that the following conditions be incorporated into 
the amended consent to replace the omitted conditions 25 and 26. 
 

• No alcohol is to be served 30 minutes prior to the closing time of the premises. 
• The person entitled to act on this consent must, at no costs to Port Stephens 

Council, cause an independent audit of compliance with these conditions by 
an independent security consultant to be lodged with Council by 30 June in 
each Calendar year. The audit shall include covert surveillance of the 
Premises at a time when a use is undertaken of the Premises and must include 
the assessment of any condition requiring the keeping of a register. Each 
audit report must be provided to Council within 28 days of the publication of 
the audit. 

 
The modifications and additional conditions seek to make the extended operating 
hours approved by DA 16-2008-57-1 permanent and to change the requirement for 
half yearly covert inspections to an annual obligation. 
 
It is considered that the proposed annual compliance inspection of the hotel be 
carried out by Council for an annual fee payable by the proprietors of the Bull and 
Bush Hotel. The above proposed condition of consent has been modified to reflect 
this.  
 
History of applications for Bull & Bush Hotel 
 
In respect of previous approvals for the Bull and Bush Hotel. Although there have 
been a number of minor applications for matters such as garages and carports, 
following is a summary of major applications; 
 
Substantial alterations and additions to the hotel (DA 16-2003-577-1)– approved 12 
August 2003. The submitted documentation included detailing of the requested 
hours of operation as being; 
 

• 10.00am to 10:00pm Mondays and Tuesdays,  
• 10:00am to 12:00 midnight Wednesdays to Saturdays inclusive and  
• 10:00am to 9:00pm on Sunday.  

 
These hours of operation were approved. 
 
In January 2008 an application (DA 16-2008-57-1) was lodged for a Place of Public 
Entertainment and extension to trading hours. The trading hours requested were: 
• Monday to Saturday: 5.00am to 3.00am 
• Sunday: 5.00am to midnight. 
 
The application was ultimately approved by the Land and Environment Court in 
March 2009 subject to 28 conditions of consent. 
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FINANCIAL/RESOURCE IMPLICATIONS 
 
Should Council reject the recommendation and refuse the development 
application, the applicant may appeal to the Land and Environment Court. 
Defending Council’s determination would have financial implications for Council. 
 
LEGAL, POLICY AND RISK IMPLICATIONS 
 
The development application is consistent with Council’s Policy. 
 
Should Council reject the recommendation and refuse the development 
application, the applicant may appeal to the Land and Environment Court. 
 
SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications. 
 
The hotel currently has temporary consent to operate at the hours requested. It is not 
considered that reaffirming the temporary status of these hours to a more 
permanent entitlement will have any adverse social impacts. 
 
The proposed development will have economic benefits for the licensee of the Bull 
and Bush Hotel. Other than this aspect, no other economic implications flowing from 
the proposed development are likely except marginal benefit in terms of retaining 
customers in Medowie rather than those customers attending similar hotel premises 
elsewhere. 
 
No adverse environmental implications have been identified. 
 
CONSULTATION 
 
The application was exhibited in accordance with Council policy and two (2) 
submissions were received.  These are discussed in the Attachments. 
 
OPTIONS 
 
1) Adopt the recommendation. 
2) Reject or amend the Recommendations. 
 
ATTACHMENTS 
 
1) Locality Plan 
2) Assessment 
3) Conditions 
4) Ordinary Meeting Resolution of 14 December 2010 
5) Councillor Memorandum – Crime Statistics for Medowie 
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COUNCILLORS ROOM 
 
Nil 
 

TABLED DOCUMENTS 
 
Nil 
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ATTACHMENT 1 
LOCALITY PLAN 
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ATTACHMENT 2 
ASSESSMENT 

The application has been assessed pursuant to Section 79C of the Environmental 
Planning and Assessment Act 1979 and the following is a summary of those matters 
considered relevant in this instance. 
 
THE PROPOSAL 
 
This application seeks to modify consent 16-2003-577-1 to bring it into line with the 
trading hours included within consent 16-2008-57-1. The modifications seek to make 
the extended operating hours permanent and to change the requirement for half 
yearly covert inspections to an annual obligation. 
 
The extended trading hours approved in 16-2008-57-1 are; 
• Monday to Saturday: 5.00am to 3.00am 
• Sunday: 5.00am to midnight. 
 
The application also seeks to incorporate as part of the Development Consent, 
specific conditions, being some, but not all of those conditions of Development 
Consent 16-2008-57-1 which are already incorporated in the Development Consent 
for a 12 month trial period by way of the notice. 
 
The trial conditions sought to be included in the consent for the hotel are conditions 
1, 2, 4-12, 16-24, 27 and 28.  
 
Conditions 3, 13, 14 and15 have not been requested to be transferred as they relate 
to a time limit on the consents validity and the provisions for modifying consent 16-
2003-577-1. 
 
Conditions 25 and 26 have not been requested to be transferred as the applicant is 
seeking to modify these conditions as specified below. 
 
The applicant has also proposed that the following conditions be incorporated into 
the amended consent to replace the omitted conditions 25 and 26. 
 

• No alcohol is to be served 30 minutes prior to the closing time of the premises. 
• The person entitled to act on this consent must, at no costs to Port Stephens 

Council, cause an independent audit of compliance with these conditions by 
an independent security consultant to be lodged with Council by 30 June in 
each Calendar year. The audit shall include covert surveillance of the 
Premises at a time when a use is undertaken of the Premises and must include 
the assessment of any condition requiring the keeping of a register. Each 
audit report must be provided to Council within 28 days of the publication of 
the audit. 

 
It is considered that the proposed annual compliance inspection of the hotel be 
carried out by Council for an annual fee payable by the proprietors of the Bull and 
Bush Hotel. This fee is to be CPI adjusted on an annual basis. The above proposed 
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condition of consent has been modified to reflect this. The amended condition 
leaves the responsibility for the audit with Council's Development and Building 
Section and incorporates the annual compliance inspection fee to be annually 
indexed. 
 
THE APPLICATION 
 
Owner Tunwish Pty Ltd 
Applicant Tunwish Pty Ltd 
Detail Submitted Cover Letter 
 
THE LAND 
 
Property Description Lot: 1 DP: 703734 
Address 37 Ferodale Road Medowie 
Area 9,674m2 
Dimensions The subject site has an irregular shape with 

general dimensions of 73.3m x 146.67m. 
Characteristics The subject site is located on the western 

periphery of the township of Medowie 
and within the towns commercial 
precinct. Land in the immediate vicinity of 
the subject site is used for a variety of non-
residential uses, including retail, 
commercial, rural and open space. The 
site contains a hotel and motel that was 
erected circa 1984 and the site is devoid 
of landscaping except for tree plantings 
along the western and northern 
boundaries. 

 
THE ASSESSMENT 
 
1. Planning Provisions 
 
LEP 2000 – Zoning 3(a) – General Business 
Relevant Clauses 21 
 
Development Control Plan N/A 
 
State Environmental Planning Policies Nil 
 
 
Discussion 
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Port Stephens Local Environmental Plan 2000 (LEP) 
 
Clause 21 – Business Zones 
 
The subject site is zoned 3(a) Business General “A” Zone, which permits a range of 
commercial and retail activities as well as tourist developments and industries 
compatible with a commercial area. The proposal has been considered against the 
relevant objectives of the 3(a) zone and no areas of non-compliance have been 
identified. 
 
Assessment comments are provided below: 
 
Objectives of the 3(a) Business Zone include: 

To provide for a range of commercial and retail activities, and uses 
associated with , ancillary to, or supportive of, retail and service facilities 
including tourist development and industries compatible with a commercial 
area. 

 
The existing hotel, with attached motel, is located within an established commercial 
area and has operated from this site since approximately 1984. 
 
The proposal to which this modification is associated is considered to be a “hotel” 
under the LEP and is permissible within the 3(a) zone. The proposal is also considered 
to be consistent with the zone objectives. There are no specific planning provisions in 
the LEP relevant to hotels. 
 
Port Stephens Development Control Plan 2007 (DCP) 
 
There are no specific provisions of the DCP relating to licensed premises. 
 
2. Likely Impact of the Development 
 
It is considered that approval of the modification will not result in any additional 
impacts to the community given that development consent 16-2008-57-1 has 
allowed the premises to operate as proposed for a period of 12 months. 
 
The Police Licensing Coordinator has advised that the crime statistics for the 
preceding 12 month period indicate that there have been no increases in alcohol 
related issues on and around the hotel premises as a result of the extended 
operating hours afforded by DA consent 16-2008-57-1. 
 
3. Suitability of the Site 
 
The subject site is considered to be suitable for the proposed development. 
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4. Submissions 
 
During the public exhibition of the proposal two (2) submissions were received. Both 
submissions were in objection to the proposal. 
 
The submissions state that extending the hours of operation to the hotel will relate in 
an increase in antisocial behaviour, rubbish and vandalism in the local area. 
 
The application does not seek to extend the hours of operation beyond those 
currently approved by development consent 16-2008-57-1 and as such it is not 
considered that this proposal will result in an increase in antisocial behaviour. 
 
The Police Licensing Coordinator has advised that the crime statistics for the 
preceding 12 month period indicate that there have been no increases in alcohol 
related issues on and around the hotel premises as a result of the extended 
operating hours afforded by DA consent 16-2008-57-1. 
 
5. Public Interest 
 
It is considered to be in the public interest to allow the premises to continue trading 
in the hours permitted by the temporary approval 16-2008-57-1. 
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ATTACHMENT 3 
CONDITIONS 

1. The Development Consent No. 16-2003-577-1 has been superseded by this 
Modified Development Consent No. 16-2003-577-2. The Development Consent 
No. 16-2003-577-1 must be surrendered to the Council prior to acting on the 
modified consent. 

2. A Construction Certificate is required prior to commencement of works 
approved by this application. The person having the benefit of this consent 
must appoint a principal certifying authority.  If Council is not appointed as the 
Principal Certifying Authority then Council must be notified of who has been 
appointed.  Note: at least two (2) days’ notice must be given to Council of 
intentions to start works approved by this application. 

3. The development shall take place in accordance with the plans and 
documentation submitted with the application. 

4. Landscaping shall be carried out in accordance with the details submitted.  
The landscaping must be completed prior to issue of Occupation Certificate. 

5. The Advices provided by council’s Disability Access Officer (enclosed) are to 
be indicated on the plans, where application, with the application for 
Construction Certificate. 

6. A monetary contribution is to be paid to Council, pursuant to Section 94 of the 
Environmental Planning and Assessment Act, 1979, towards the provision of the 
following public facilities in the locality:- 

   Roads and/or Intersections  ($2,322) 

Note: 

a)  The above contributions have been determined in accordance with Port 
Stephens Section 94 Contribution Plan No. 3-Medowie.  A copy of the 
Contributions Plan may be inspected at Council's Customer Service Counter, 
116 Adelaide Street, Raymond Terrace. 

b)  Contributions are to be paid prior to commencement of use. 

c)  The amount of contribution payable under this condition has been 
calculated on the basis of costs as at the date of consent.  In accordance 
with the provisions of the  Contributions Plan, this amount shall be INDEXED at 
the time of actual payment in accordance with movement in the Consumer 
Price Index as published by the Australian Bureau of Statistics.  In this respect 
the attached fee schedule is valid for twelve months. 

7. All building work must be carried out in accordance with the provisions of the 
Building Code of Australia. 

8. Construction work that is likely to cause annoyance due to noise is to be 
restricted to the following times:- 
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- Monday to Friday, 7am to 6pm; 

- Saturday, 8am to 1pm; 

- No construction work to take place on Sunday or Public Holidays. 

When the construction site is in operation the L10 level measured over a 
period of not less than 15 minutes must not exceed the background by more 
than 10dB(A).  All possible steps should be taken to silence construction site 
equipment. 

9. Occupation of any buildings shall not take place until the building has been 
completed in accordance with the approved plans, specifications and 
conditions of this approval unless approval to occupy an incomplete building 
is granted by Council or an accredited certifier. Approval to occupy will not 
be given if any health or safety defects exist.  NOTE:  If an accredited certifier 
approves occupation of a dwelling the accredited certifier is to immediately 
notify Council in writing. 

10. A sign must be erected in a prominent position on any work site on which work 
involved in the erection or demolition of a building is being carried out: 

a) stating that unauthorised entry to the work site is prohibited, and 

b) showing the name of the person in charge of the work site and a 
telephone number at which that person may be contacted outside working 
hours. 

Any such sign is to be removed when the work has been completed. 

This clause does not apply to: 

a) work carried out inside an existing building, or 

b) building work carried out on premises that are to be occupied 
continuously (both during and outside working hours) while the work is being 
carried out. 

11. If the work involved in the erection or demolition of a building: 

a) is likely to cause pedestrian or vehicular traffic in a public place to be 
obstructed or rendered inconvenient, or 

b) building involves the enclosure of a public place. 

A hoarding or fence must be erected between the work site and the public 
place. 

If necessary, an awning is to be erected, sufficient to prevent any substance 
from, or in connection with, the work falling into the public place. 

a) The work site must be kept lit between sunset and sunrise if it is likely to 
be hazardous to persons in the public place. 
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b) Any such hoarding, fence or awning is to be removed when the work 
has been completed. 

12. Approval to occupy, close or partially close the footpath adjacent to the 
property to which this approval relates shall be the subject of a separate 
application.  Without specific approval, storage of materials on or closure of 
the footpath is prohibited. 

13. The building site is to be adequately protected and drainage controlled to 
ensure that erosion and sediment movement is restricted to the site.  Council 
and the Environmental Protection Authority may issue ‘on the spot’ fines if 
breaches of the Clean Waters Act 1970  are detected.  The applicant/builder 
will be responsible for restoration of any erosion and removal of sediment from 
the stormwater drainage system. 

14. Vehicular access to the property, during construction of the dwelling is to be 
via an all weather access for delivery of materials & trades. 

15. A waste containment facility to Council's requirements, is to be provided on 
the building site immediately after the first concrete pour for the building and 
is to be regularly serviced. Council and the Environmental Protection Authority 
may issue ‘on the spot’ fines if breaches of the Environmental Offences and 
Penalties Act, are detected. 

Note:  Your attention is drawn to your responsibility to control any litter arising 
from building works associated with this approval. 

16. Approved toilet accommodation for all workmen on the building site is to be 
provided from the time work commences until the building is complete. 

17. Retain all live trees protected by Council's Tree Preservation Order, other than 
those affected by the location of the building and driveways.  Approval for 
removal of trees is limited to a distance of three (3) metres from the building 
and a three (3) metre wide driveway strip.  A development application must 
be made to Council for the removal or pruning of any other tree or trees on 
the property ($15.00 application fee applies) 

18. If the soil conditions require it retaining walls associated with the erection or 
demolition of a building or other approved methods of preventing movement 
of the soil must be provided, and adequate provision must be made for 
drainage. 

Note: Where retaining walls exceed 600 mm in height and/or are adjacent to 
property boundaries, details of the method of construction are to be 
submitted to Council for approval prior to erection. 

It is recommended that the construction of any retaining walls be carried out 
prior to the commencement of any other work while the area is readily 
accessible and to prevent any movement of soil and/or potential damage to 
adjoining properties. 

19. A “KEEP PORT STEPHENS WATERWAYS POLLUTION FREE” sign is to be displayed 
for public viewing on the site at the commencement of site works and during 
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construction of the development and is to remain in place until completion of 
works. 

20. Occupation of any buildings shall not take place until the building has been 
completed in accordance with the approved plans, specifications and 
conditions of this approval unless approval to occupy an incomplete building 
is granted by Council or an accredited certifier. Approval to occupy will not 
be given if any health or safety defects exist.  NOTE:  If an accredited certifier 
approves occupation of a dwelling the accredited certifier is to immediately 
notify Council in writing. 

21. Council’s Food Surveillance Officer is to be given 48 hours notice for inspection 
and approval or otherwise of the food preparation, storage and service areas 
prior to occupation of the premises. Occupation of the premises is not to be 
approved until approval is given by Councils Food Surveillance Officer. 

22. A fire safety schedule pursuant to Section 168 of the Environmental Planning & 
Assessment Amendment Regulation 2000 will be attached to the construction 
certificate which specifies the fire safety measures that should be 
implemented in the building premises. 

23. A fire safety certificate as prescribed by Section 174 Environmental Planning & 
Assessment Regulations 2000 which certifies the performance of the 
implemented fire safety measures in accordance with Section 170 of the 
Regulation must be submitted to Council or to an accredited certifier together 
with a copy to Council ( if not the ‘principle certifying authority’, and a copy 
to the Commissioner of New South Wales Fire Brigades. A further copy of the 
certificate must also be prominently displayed in the building. 

24. At least once in each twelve (12) month period, fire safety statements as 
prescribed by Section 175 Environmental Planning & Assessment Regulations 
2000 in respect of each required essential fire safety measure installed within 
the building are to be submitted to Council.  Such certificates are to state 
that: 

a) The service has been inspected and tested by a person (chosen by the 
owner of the building) who is competent to carry out such inspection and test; 
and 

b) That the service was or was not (as at the date on which it was 
inspected and tested) found to be capable of operating to a standard not 
less than that specified in the fire safety schedule for the building. 

25. NOTE:  The conditions relating to building construction do not represent an 
exhaustive assessment under the provisions of the Building Code of Australia 
(BCA) as no construction certificate application has been received by 
Council. Design amendments may be required for BCA compliance, which 
may necessitate amendment of this approval under S96 of the Environmental 
Planning & Assessment Act 1979. 

26. Note:  The Commonwealth Disability Discrimination Act introduced in 1992 
makes it an offence to discriminate against people on the grounds of 
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disability, in the provision of access to premises, accommodation, or services.  
This applies particularly to new buildings or significant building alterations.  It is 
the owner/applicants responsibility to ensure compliance with the 
requirements of this Act.  Further information can be obtained from Council or 
the Human Rights and Equal Opportunity Commission on 008 021199. 

27. Food preparation, storage and service areas are to be designed and 
constructed to comply with Council's Food Premises Code.  A floor plan and 
cross-section of the proposed area is to be submitted to Council’s Food 
Surveillance  Officer for approval prior to the issue of a construction certificate.  
Such details should include details of floor, walls and ceiling finishes and of any 
benches, equipment, fittings and mechanical ventilation. 

28. NOTE:  Prior to occupation and/or operation of the proposed altered licensed 
premises, the Licensee shall make a renewed application to Council for 
approval to operate a place of public entertainment. 

29. The trading hours of the Premises as a place of public entertainment shall be:: 

 Monday to Saturday: 5:00 am to 3:00 am 

 Sunday:   5:00 am to 12:00 midnight 

30. A sign in letters at least 50mm high is to be displayed in a prominent position 
with the entertainment area with the following text: “MAXIMUM 240 PEOPLE IN 
THIS AREA”/ 

31 A copy of this consent and a plan showing the entertainment area is to be 
conspicuously displayed within the place of public entertainment. 

32 Any alterations to the Place of Public Entertainment with respect to size, 
structure, fittings and arrangement of furnishings that impact on the available 
floor area or paths of travel to the exits for occupants are to be approved by 
Council and consent given prior to their implementation. 

33. Patrons of the hotel shall not be permitted to take liquor away from the 
premises after the bottle shop has closed and removal of liquor on other 
occasions shall be as provided in the PoM attached as Annexure “B”.  In 
particular, no removal of open containers or glasses shall be allowed and 
there shall be no sale of liquor in unopened containers for consumption off the 
premises.. 

34. The development application has not been assessed against the provisions of 
the Building Code of Australia.  A Section 96 application under the 
Environmental Planning & Assessment Act 1979 will be required if design 
amendments are necessary to comply with the provisions of the Building Code 
of Australia. 

35. The proposed use of the premises and the operation of all plant and 
equipment shall not give rise to a sound level at any point on a residential 
boundary greater than 5dB above the L90 background levels in any octave 
band with centre frequencies from 31.5Hz to SkHz inclusive.  When the L90 
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background levels in the 31.5Hz and the 63 octave bands are below 55dB and 
35dB respectively or alternatively acceptable methods of measurement. 

36. The use of the premises and the operation of all plant and equipment shall not 
give rise to any offensive noise as defined in the Protection of Environment 
Operations Act. 

37. That the use of the Premises comply with the Security POM except where 
inconsistent with these conditions, in which case these conditions shall prevail 
to the extent of any inconsistency (copy attached as Annexure “B”). 

38. When entertainment is provided at the Premises after 8pm the Premises must 
comply with the following: 
 
a. An RSA Monitor is present at the Premises at all times when there are more 
than 150 patrons           inside the Premises; and 
b. One (1) Security Persons are present at the Premises when there are less 
than 99 patrons inside the   Premises, and 
c. Two (2) Security Persons are present at the Premises when there are 
between 100 and 199 patrons   inside the Premises; 
d. Three (3) Security Persons are present at the Premises when there are 
between 200 and 299              patrons inside the Premises; 
e. Four (4) Security Persons are present at the Premises when there are 
between 300 and 399 patrons   inside the Premises; 
f. Five (5) Security Persons are present at the Premises when there are 
between 400 and 450 patrons   inside the Premises; 
g. No more than 450 persons (including patrons) are inside the Premises 
(including outdoor areas) at   any time; and 
h. An adequate Courtesy Bus Service is available to patrons of the Premises 
at all times after                11.00pm; and 
i. A Taxicab Booking Service is provided to patrons of the Premises at no 
charge to those patrons;      and 
j. A Complaints Register is maintained at the Premises; and 
k. A Complaints Service is provided. 
l. The Licensee for the Premises remains a current member of the Port 
Stephens Liquor Accord for     such time as that Liquor Accord operates. 

39. That noise emitted from the Premises must be inaudible in any habitable room 
for any residential premises between 12am and 7am on any day. 

40. For the purpose of monitoring compliance with condition 38 (a) above, an 
RSA Monitor Register must be kept at the Premises and must be available for 
inspection by Police or Council officers at all hours that the Premises are open 
for trade to the public.  The RSA Monitor Register must accurately record the 
dates and times an RSA Monitor was present at the Premises and the name of 
each RSA Monitor. 

41. For the purpose of monitoring compliance with conditions 38 (b) – 17 (d) 
(inclusive) above, a Security Person Register must be kept at the Premises and 
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must be available for inspection at all hours that the Premises are open for 
trade to the public.  The Security Person Register must accurately record the 
dates and times a Security Person is present at the Premises. 

42. For the purpose of ensuring compliance with conditions 38 (a) – 17 (g) 
(inclusive) above, the number of patrons and other people in the Premises 
must be estimated when above 100 persons and accurately determined using 
appropriate measures when numbers exceed 200.  Numbers shall be 
recorded every hour form 10pm to closing time each evening, when numbers 
exceed 100.  For the purpose of this clause, an appropriate measure for 
accurately determining numbers above 200 is an initial head count followed 
by the use of hand held mechanical counters operated by Security Persons at 
points of entry and egress from the Premises. 

43. For the purpose of monitoring compliance with condition 38 (f) above, each 
person driving a Courtesy Bus must maintain an accurate register recording 
the numbers of patrons transported during each half hour that the Courtesy 
Bus Service is provided. 

44. A sign, not less than 600mm in length and 400mm in width, must be erected on 
the exterior of the Premises, in a location visible from Ferodale Road, on which 
the words “Complaints and Reports” followed by number of the telephone 
service for the Community Contact and Consultation Line. 

45. The telephone number for the Community Contact & Consultation Line shall 
be included in each advertisement for any use at the Premises and must be 
made available to the Medowie Progress Association and to any community 
based newsletter or newspaper that is distributed to the Medowie community. 

46. That no patron be permitted entry to the Premises after 1.00am and before 
5am on any day. 

47. In the Consent, the following phrases have the following meanings: 
 
“adequate Courtesy Bus Service” means a service as described at page 10 of 
the PoM attached as Annexure “B” to this Consent. 
 
“Complaints Register” means a register maintained and kept at the Premises 
that is available for inspection by Police or a Council officer at the Premises at 
any time the Premises are open for trade to the public and that records each 
of the following details in respect to each complaint of anti-social conduct 
received about the operation of the Premises: 
(a) Date the complaint was received; 
(b) Time the complaint was received; 
(c) Name of the complainant 
(d) Name of the person recording the complaint in the Register 
(e) The precise terms of the complaint 
(f) The action taken, if any, in respect to the complaint. 
 
“Complaints Service” means a telephone service provided at the Premises 



MINUTES FOR ORDINARY MEETING – 22 MARCH 2011 

PORT STEPHENS COUNCIL 30 

that is capable of receiving telephone calls at the Premises; 
 
“Premises” means the Bull & Bush Hotel situated at 37 Ferodale Road, 
Medowie. 
 
“RSA Monitor” means a person holding a “recognised RSA certificate”, as 
defined in cl.39 of the Liquor Regulation 2008 who at the time of performance 
of the function of RSA Monitor performs the primary function of identifying and 
assisting in the management of patrons of the premises who are becoming 
intoxicated; 
 
“Security Person” means a person holding each of the following that is 
engaged to provide security services at the Premises: 
(a) a Class 1A and/or a Class 1C security licence under the Security Industry 
Act 1997; and 
(b) a “recognised RSA certificate”, as defined in cl.30 of the Liquor Regulation 
2008, at the time of    performing the function of providing security 
services, does so as a sole function; 
 
“Security POM” means the document titled “BULL & BUSH HOTEL – SECURITY 
PLAN OF MANAGEMENT -  December 2008” that is attached to this Consent as 
Annexure B; 
 
“Taxicab Booking service” means where an employee of the Premises will, on 
behalf of any patron of the Premises, contact a taxi cab operator, or a co-
operative of taxi cab operators, to request a taxi cab attend the Premises to 
transport the patron from the Premises. 

48. No alcohol is to be served 30 minutes prior to the closing of the Premises. 

49. The person entitled to act on this Consent must pay an annual fee of $2100 to 
be CPI adjusted annually, to Port Stephens Council to allow an independent 
audit of compliance with the conditions of consent 16-203-577-2 by 30 June in 
each Calender year. The audit shall include covert surveillance of the 
Premises at a time when a use is undertaken of the Premises and must include 
the assessment of any condition requiring the keeping of a register.  
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ADVICES 

The following general information is provided to assist you with the preparation 
and prompt processing of your Construction Certificate where such 
application is made to Council. 

a) Plans in respect of an application for a Construction Certificate must be 
submitted to the Hunter Water Corporation for checking & stamping prior to 
application for the Construction Certificate being made. 

b) Prior to commencement of work, submit to Council the name and, contract 
licence number of the builder. 

c) If the value of the work is $25,000 or more, you will need to pay a levy to the 
Long Service Corporation prior to issue of the construction certificate.  You can 
either pay the Long Service Levy Corporation direct and show us your receipt 
OR you can pay us and we’ll send your money to them. 

Note:  Owner builders can ask for a reduction in the levy.  For more details 
contact the Long Service Corporation, Locked Bag 3000, CCDS, Lisarow 2252, 
phone 131441. 
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ATTACHMENT 4 
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ATTACHMENT 5 

Councillor Memorandum – Crime Statistics for Medowie 
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ITEM NO.  2 FILE NO: 16-2010-501-1 
 

DEVELOPMENT APPLICATION FOR DRIVEWAY, ASSOCIATED 
RETAINING WALLS AND STORMWATER DRAINAGE AT NO. 40 
TINGARA ROAD NELSON BAY 
 
REPORT OF: KEN SOLMAN - DEVELOPMENT AND BUILDING, ACTING MANAGER 
GROUP: SUSTAINABLE PLANNING 
 

 
RECOMMENDATION IS THAT COUNCIL:  
 

1) Refuse Development Application 16-2010-501-1 for the following reasons. 

• The Development is inconsistent with the requirements of Australian 
Standard AS 2890.1 – Parking Facilities, Off Street Car parking. 

• The development is inconsistent with Councils standard drawing s105A 
– Standard Vehicular Crossing Driveway Profiles. 

• It is considered that B85 vehicles will experience difficulties in 
negotiating proposed driveway gradient. 

• Vehicles may not hold on grade if pavement is wet. Sufficient details to 
demonstrate vehicles can come to a stop on the grade during wet 
conditions have not been provided. 

• The proposed gradient cannot be easily negotiated on foot. 

• The safety of the occupants and those using the street was not 
considered by the application. 

• A vehicle with a high centre of gravity could tip when reversing from 
the flat section behind the house to the graded section of the 
driveway. Sufficient details to demonstrate the appropriateness of this 
access have not been provided. 

• The development is inconsistent with Section B6 and C5 of 
Development Control Plan 2007 in terms of depth of cutting on site. 

 

COUNCIL COMMITTEE MEETING – 15 MARCH 2011 
RECOMMENDATION: 
 
 
 

 
Councillor Sally Dover  
Councillor Shirley O'Brien  
 
 

That Item 2 be deferred to the Ordinary 
meeting of Council with conditions of 
consent to approve the development 
application to be provided. 
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In accordance with Section 375A of the Local Government Act 1993, a division is 
required for this item.  
 
Those for the motion: Crs Bob Westbury, Glenys Francis, Steve Tucker, Peter Kafer, 
Frank Ward, Geoff Dingle, John Nell, Sally Dover and Shirley O'Brien. 
 
Those against the motion: Nil. 
 
ORDINARY COUNCIL MEETING – 22 MARCH 2011 
 
 
083 

 
Councillor John Nell  
Councillor Bruce MacKenzie  
 
 

 
It was resolved that Council indicate its 
support for the development application 
for driveway, associated retaining walls 
and stormwater drainage at No. 40 
Tingara Road, Nelson Bay and request 
the Sustainable Planning Group Manager  
to bring forward draft conditions in the 
event that Council resolve to give 
consent. 

 
Cr Frank Ward left the meeting at 5.48pm and returned at 5.48pm prior to voting on 
Item 2. 
 
In accordance with the Section 375A, Local Government Act 1993, a division is 
required for this item. 
 
Those for the Motion: Crs Peter Kafer, Caroline De Lyall, Bruce MacKenzie, Steve 
Tucker, Shirley O'Brien, Geoff Dingle, John Nell, Frank Ward, Sally Dover and Bob 
Westbury. 
 
Those against the Motion: Nil. 
 
This item was deferred from the Ordinary Council Meeting of 8 February 2011 
(ATTACHMENT 3) to allow for a Councillor site inspection and for further information to 
be provided in respect to the potential of future subdivision (ATTACHMENT 4). 
 
BACKGROUND 
 
The purpose of this report is to present a development application to Council for 
determination as requested by Councillor Mackenzie for the reason, "for Council to 
make a decision". 
 
The development application seeks consent for the construction of a driveway, 
associated retaining walls and stormwater drainage. 
 
The site is zoned 2(a) – Residential, with development for a driveway ancillary to a 
residential dwelling permissible within the zone subject to consent.  
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The development site is located within an existing residential area and is contained 
within the Hill Tops Area of the Nelson Bay West planning precinct. 
 
The site has a frontage to Tingara Road and currently contains a single residential 
dwelling with associated parking adjacent to Tingara Road. The site is bound by 
vacant residential land to the sides and vegetated open space to the rear. The site is 
heavily vegetated and steeply sloping having a rise of approximately 25m over the 
60m depth of the allotment.  
 
The key issues associated with this proposal are; 

• Non compliance with Councils Standard Drawing S105A, 
• Non Compliance with Australian Standard AS2890.1 – Parking Facilties, Off 

Street Car parking, 
• Steep site grades, 

 
An assessment of these issues is provided within the attachments. 
 
The development application was submitted to Council on the 29th July 2010 with the 
notification period extending until the 1st September 2010. Additional detail and 
justification was sought from the applicant in August 2010, with the amended plans 
subject to this report being submitted to Council on the 9th November 2010. 
 
FINANCIAL/RESOURCE IMPLICATIONS 
 
Should the development application be refused, the applicant may appeal to the 
Land and Environment Court. Defending Council’s determination would have 
financial implications for Council. 
 
LEGAL AND POLICY IMPLICATIONS 
 
The development application is inconsistent with Council’s Policy. 
 
Should the development application be refused, the applicant may appeal to the 
Land and Environment Court. 
 
SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
Approval of the driveway as proposed is likely to result in safety implications to both 
the occupants of the allotment and users of the street. 
 
No adverse economic implications have been identified. 
 
No adverse environmental implications have been identified. 
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CONSULTATION 
 
The application was exhibited in accordance with Council policy and no submissions 
were received.   
 
OPTIONS 
 
1) Adopt the recommendation. 
2) Reject or amend the Recommendations. 
 
ATTACHMENTS 
 
1) Locality Plan. 
2) Assessment. 
3) Council Report – 8 February 2011 
4)  Councillors Memorandum – Future Subdivision potential 
 
COUNCILLORS ROOM 
 
Plans 
-Accessway/Driveway Plan, prepared by HSS Structural and Civil Engineers Sheet: 1, 
Issue: 2, dated: 8/11/2010, Dwg: 187E/10 
-Centreline Long Section 1, prepared by HSS Structural and Civil Engineers Sheet: 2, 
Issue: 1, dated: 30/06/2010, Dwg: 187E/10. 
-Centreline Long Sections 2 & 3 and Cross Sections, prepared by HSS Structural and 
Civil Engineers Sheet: 3, Issue: 2, dated: 8/11/2010, Dwg: 187E/10. 
Statement of Environmental Effects 
 

TABLED DOCUMENTS 
 
Nil. 
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ATTACHMENT 1 
LOCALITY PLAN 
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ATTACHMENT 2 
ASSESSMENT 

The application has been assessed pursuant to Section 79C of the Environmental 
Planning and Assessment Act 1979 and the following is a summary of those matters 
considered relevant in this instance. 
 
THE PROPOSAL 
 
The development application seeks consent for the construction of a driveway, 
associated retaining walls and stormwater drainage. 
 
THE APPLICATION 
 
Owner Mr R A & Mrs K A Napier 
Applicant Le Mottee Group Pty Ltd 
Detail Submitted Driveway Plans, Statement of 

Environmental Effects 
 
THE LAND 
 
Property Description Lot 639 DP 9165 
Address 40 Tingara Road, Nelson Bay 
Area 1151m2 
Dimensions Generally rectangular in shape, 24.385m 

frontage, 15.24m width at the rear. Depth 
of the block ranging from 57.56m to 
59.35m 

Characteristics Steeply sloping block having a rise of 
approximately 25m over the 60m depth of 
the allotment. 

 
THE ASSESSMENT 
 
1. Planning Provisions 
 
LEP 2000 – Zoning 2(a) – Residential A Zone 
Relevant Clauses 16 – Residential Zonings 
 
Development Control Plan B3 – Traffic and Parking 
 C5 – Nelson Bay West 
 
State Environmental Planning Policies 71 
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State Environmental Planning Policy No 71 – Land and Coastal Protection 
Policy 71 aims to protect and manage the New South Wales coast and foreshores 
and requires certain development applications in sensitive coastal locations to be 
referred to the Director-General for comment, and it identifies master plan 
requirements for certain development in the coastal zone. 

The development for the purposes of a driveway, retaining walls and drainage has 
been considered against the requirements of clauses 7 and 8and it is considered 
that the development is consistent with these requirements and the objectives of 
SEPP71. 

Port Stephens Local Environmental Plan 2000 

The development site is zoned 2(a) – Residential and development for the purposes 
of a driveway ancillary to a residential dwelling is permissible in the zone with the 
consent of Council. 

Port Stephens Development Control Plan 2007 

Section B3 – Traffic and Parking 

The development is considered to be inconsistent with the following clauses. 

B3.C11 – Driveways must be constructed in accordance with Council's standard 
drawings and approved by council under the Roads Act. 

The development has grades of up to 42%. Australian Standard AS2890.1 allows for 
grades of up to 20% while Council's standard drawing S105A allows for a maximum 
25% grade. 

The development as proposed exceeds these requirements for maximum grade. The 
applicant has not demonstrated that the proposed driveway will be able to be 
negotiated by an 85th percentile vehicle. 

 

B3.C20 – When the access driveway length exceeds 30m sight distance is reduced, 
or the road frontage is to a collector or distributor road the driveway width must be 
increased to 5.5m for the 6m inside the property boundary. 

The driveway exceeds 30m in length, however does not provide the required 
increase in trafficable width during the first 6m. 

 

Section B6 – Single and Dual Occupancy Dwellings 

B6.C39 – Earthworks for cut and fill must not alter natural ground level by more than 
1m at any point. 

Cross Section 2, at the top of the access way indicates levels of cut up to 2.81m in 
depth. The extent of earthworks proposed is excessive and inconsistent with the DCP. 
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B6.C41 – The height of any retaining wall must not exceed 1.5m 

The development has cuts of up to 2.81m and as such is inconsistent with the 
requirements of B6.C41. 

 

B6.C43 – Within 2m of the site boundary the height of a retaining wall must not 
exceed 750mm. 

The areas of 2.81m cut are located within 2m of the site boundary. The development 
has not demonstrated it is consistent with this requirement. 

 

C5 – Nelson Bay West 

C5.4.4 – Fencing and Retaining Walls 

• The maximum height of any cut or fill at the site boundary shall be 600mm 
where the development is 1300mm or less from the boundary. This may extend 
to 900mm where the setback is proposed at a greater distance. 

• Terracing and Retaining walls are not to be more than 1.2m in height. 

The development has cuts of up to 2.81m and as such is inconsistent with the 
requirements of section C5.4.4 

 

2. Likely Impact of the Development 
 
Approval of the application as proposed would result in the construction of a 
driveway that is far in excess of the maximum grades permissible under Australian 
Standard 2890.1 and Council's Standard Drawing S105A. 
 
Details have not been submitted to demonstrate that an 85th percentile vehicle is 
capable of negotiating the drive. 
 
3. Suitability of the Site 
 
It is considered that due to the excessive site grades, the site in unsuitable for the 
construction of a driveway to give access to the rear of the dwelling. 
 
4. Submissions 
 
Nil 
 
5. Public Interest 
 
It is not considered to be in the public interest to approve this application. 
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ATTACHMENT 3 

COUNCIL COMMITTEE MEETING – 1 FEBRUARY 2011 
RECOMMENDATION: 
 
 
 

 
Councillor John Nell  
Councillor Glenys Francis  
 
 

That Council: 

1. Defer the report to allow for a site 
inspection by Councillors. 

 

2. Further information be provided by 
Sustainable Planning Group Manager 
with respect to the potential for future 
subdivision. 

 

 
In accordance with the Section 375A, Local Government Act 1993, a division is 
required for this item. 
 
Those for the Motion: Peter Kafer, Glenys Francis, Caroline De Lyall, Bob Westbury, 
Bruce MacKenzie, Steve Tucker, Shirley O'Brien, Geoff Dingle, John Nell, Frank Ward, 
Sally Dover and Ken Jordan. 
 
Those against the Motion: Nil. 
 
 
ORDINARY COUNCIL MEETING – 8 FEBRUARY 2011 
 
 
003 

 
Councillor John Nell  
Councillor Bruce MacKenzie  
 

 
It was resolved that the Council 
Committee recommendation be 
adopted.  

 
In accordance with the Section 375A, Local Government Act 1993, a division is 
required for this item. 
 
Those for the Motion: Crs Glenys Francis, Bob Westbury, Bruce MacKenzie, Steve 
Tucker, Shirley O'Brien, Geoff Dingle, John Nell, Frank Ward, Sally Dover and Ken 
Jordan. 
 
Those against the Motion: Nil. 
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ATTACHMENT 4 
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Cr Steve Tucker declared a less than significant non-pecuniary conflict of interest in 
Item 3 and remained in the meeting. 
 

ITEM NO.  3 FILE NO: 16-2010-291-1 
 
 

DEVELOPMENT APPLICATION FOR SUPERMARKET (WOOLWORHTS) AT 
NO. 39, 41, 43, 45, AND 47 FERODALE ROAD, MEDOWIE 
 
REPORT OF: DAVID BROYD – SUSTAINBLE PLANNING, GROUP MANAGER 
GROUP: SUSTAINABLE PLANNING 
 

 
RECOMMENDATION IS THAT COUNCIL:  
 
1) Refuse Development Application 16-2010-291-1 for the following reasons; 

a) Non-compliance with Development Control Plan 2007 

The proposed development fails to comply with the provisions and general 
objectives of the Port Stephens Development Control Plan 2007. 

Particulars 

 The proposed development has been assessed against the provisions of 
Development Control Plan 2007, Chapter 4 – Commercial and Mixed Use 
Development, and was found to be unsatisfactory. In particular, the proposed 
development fails to a) adequately address the street frontage, b) provide 
adequate setbacks to adjoining properties, c) provide appropriate 
articulation and finishes within the design and d) exceeds the maximum height 
limitation. 

b) Failure to satisfy the objectives of the Medowie Strategy 

The proposed development is unsatisfactory when tested against the 
objectives and provisions of the Medowie Strategy.  

Particulars 

By virtue of its site planning and design the proposed development fails to 
establish the desired future character planned for the Medowie Town Centre 
from that which exists and as such fails to satisfy the objectives of the Medowie 
Strategy. Rather than contributing to substantially improving the urban design 
of the town centre by fronting the street and providing strong pedestrian 
connectivity, the applicant has presented a site layout that results in the 
shopping centre building, which ignores Council's desired future character for 
the Medowie Town Centre, and a development isolated from the township. 

c) Failure to satisfy the objectives  Clause 21 – Business Zone of Port Stephens 
Local Environmental Plan 2000 



MINUTES FOR ORDINARY MEETING – 22 MARCH 2011 

PORT STEPHENS COUNCIL 47 

The proposed development fails to satisfy the general objectives of Clause 21 
– Business Zone, under Port Stephens Local Environmental Plan 2000 

Particulars 

The proposed development has been considered against the objective of 
Clause 21 and is found to be unsatisfactory with regards to Clause 21(b) and 
Clause 21(d). The proposed development is inconsistent with the desired 
character of the locality, and by virtue of its design enhances reliance upon 
private motor vehicles.  

 
d) Failure to satisfy the objectives  Clause 44 – Appearance of land and buildings 

of Port Stephens Local Environmental Plan 2000 

The proposed development fails to satisfy the general objectives of Clause 44- 
Appearance of land and buildings, under Port Stephens Local Environmental 
Plan 2000 

Particulars 

Clause 44 of LEP 2000 stipulates that the consent authority may consent to the 
development of land within view of any main or arterial road, only if it takes 
into consideration the probable aesthetic appearance of the proposed 
building or work on that land when used for the proposed purpose and 
viewed from that main or arterial road, The proposed car parking area fronting 
Ferodale Road (main road) and Peppertree Road (future main road) 
combined with the building's setbacks creates undesirable streetscape 
presentation, heavily dominated by car parking and loading facilities, rather 
than activated street fronts.  In this regard, the proposed building does not 
respect the prevailing streetscape and townscape, nor does it set new 
precedent in terms of its alignment in responding to the street edge and 
building envelope of future neighbouring existing buildings. In this regard, the 
proposed development is unsatisfactory with regards to Clause 44 of Port 
Stephens Local Environmental Plan 2000. 

Due to the reasons outlined above the proposed development is found to be 
unacceptable and as such should be refused by Council.  

 

 
COUNCIL COMMITTEE MEETING – 15 MARCH 2011 
RECOMMENDATION: 
 
 
 

 
Councillor John Nell  
Councillor Steve Tucker  
 
 

 
That Item 3 be deferred to allow for a 2 way 
conversation with Councillors on 22 March 
2011. 

 
In accordance with Section 375A of the Local Government Act 1993, a division is 
required for this item.  
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Those for the motion: Crs Bob Westbury, Steve Tucker, John Nell, Bob Westbury, Sally 
Dover and Glenys Francis. 
 
Those against the motion: Crs Frank Ward, Geoff Dingle and Peter Kafer. 
 
The Motion on being put was carried. 
 
AMENDMENT 
 
 
 

 
Councillor Geoff Dingle  
Councillor Frank Ward  
 
 

That Council: 
 
1) Refuse Development Application 16-

2010-291-1 for the following reasons; 

e) Non-compliance with Development 
Control Plan 2007 

The proposed development fails to 
comply with the provisions and 
general objectives of the Port 
Stephens Development Control Plan 
2007. 

Particulars 

 The proposed development has been 
assessed against the provisions of 
Development Control Plan 2007, 
Chapter 4 – Commercial and Mixed 
Use Development, and was found to 
be unsatisfactory. In particular, the 
proposed development fails to a) 
adequately address the street 
frontage, b) provide adequate 
setbacks to adjoining properties, c) 
provide appropriate articulation and 
finishes within the design and d) 
exceeds the maximum height 
limitation. 

f) Failure to satisfy the objectives of the 
Medowie Strategy 

The proposed development is 
unsatisfactory when tested against 
the objectives and provisions of the 
Medowie Strategy.  

Particulars 
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By virtue of its site planning and 
design the proposed development 
fails to establish the desired future 
character planned for the Medowie 
Town Centre from that which exists 
and as such fails to satisfy the 
objectives of the Medowie Strategy. 
Rather than contributing to 
substantially improving the urban 
design of the town centre by fronting 
the street and providing strong 
pedestrian connectivity, the 
applicant has presented a site layout 
that results in the shopping centre 
building, which ignores Council's 
desired future character for the 
Medowie Town Centre, and a 
development isolated from the 
township. 

g) Failure to satisfy the objectives  
Clause 21 – Business Zone of Port 
Stephens Local Environmental Plan 
2000 

The proposed development fails to 
satisfy the general objectives of 
Clause 21 – Business Zone, under Port 
Stephens Local Environmental Plan 
2000 

Particulars 

The proposed development has been 
considered against the objective of 
Clause 21 and is found to be 
unsatisfactory with regards to Clause 
21(b) and Clause 21(d). The proposed 
development is inconsistent with the 
desired character of the locality, and 
by virtue of its design enhances 
reliance upon private motor vehicles.  

 
h) Failure to satisfy the objectives  

Clause 44 – Appearance of land and 
buildings of Port Stephens Local 
Environmental Plan 2000 

The proposed development fails to 
satisfy the general objectives of 
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Clause 44- Appearance of land and 
buildings, under Port Stephens Local 
Environmental Plan 2000 

Particulars 

Clause 44 of LEP 2000 stipulates that 
the consent authority may consent to 
the development of land within view 
of any main or arterial road, only if it 
takes into consideration the probable 
aesthetic appearance of the 
proposed building or work on that 
land when used for the proposed 
purpose and viewed from that main 
or arterial road, The proposed car 
parking area fronting Ferodale Road 
(main road) and Peppertree Road 
(future main road) combined with the 
building's setbacks creates 
undesirable streetscape presentation, 
heavily dominated by car parking 
and loading facilities, rather than 
activated street fronts.  In this regard, 
the proposed building does not 
respect the prevailing streetscape 
and townscape, nor does it set new 
precedent in terms of its alignment in 
responding to the street edge and 
building envelope of future 
neighbouring existing buildings. In this 
regard, the proposed development is 
unsatisfactory with regards to Clause 
44 of Port Stephens Local 
Environmental Plan 2000. 

Due to the reasons outlined above 
the proposed development is found 
to be unacceptable and as such 
should be refused by Council.  

 
In accordance with Section 375A of the Local Government Act 1993, a division is 
required for this item.  
 
Those for the motion: Crs Geoff Dingle, Frank Ward and Peter Kafer. 
 
Those against the motion: Crs Sally Dover, Shirley O'Brien, John Nell, Steve Tucker, Bob 
Westbury and Glenys Francis. 
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The amendment on being put was lost. 
 
ORDINARY COUNCIL MEETING – 22 MARCH 2011 
 
 
 

 
Councillor Geoff Dingle  
Councillor Frank Ward  
 

That Council: 
 
1) Refuse Development Application 16-

2010-291-1 for the following reasons; 

a) Non-compliance with  
     Development Control Plan 2007 

The proposed development fails to 
comply with the provisions and 
general objectives of the Port 
Stephens Development Control Plan 
2007. 

Particulars 

 The proposed development has been 
assessed against the provisions of 
Development Control Plan 2007, 
Chapter 4 – Commercial and Mixed 
Use Development, and was found to 
be unsatisfactory. In particular, the 
proposed development fails to a) 
adequately address the street 
frontage, b) provide adequate 
setbacks to adjoining properties, c) 
provide appropriate articulation and 
finishes within the design and d) 
exceeds the maximum height 
limitation. 

b) Failure to satisfy the objectives of 
the Medowie Strategy 

The proposed development is 
unsatisfactory when tested against 
the objectives and provisions of the 
Medowie Strategy.  

Particulars 

By virtue of its site planning and 
design the proposed development 
fails to establish the desired future 
character planned for the Medowie 
Town Centre from that which exists 
and as such fails to satisfy the 
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objectives of the Medowie Strategy. 
Rather than contributing to 
substantially improving the urban 
design of the town centre by fronting 
the street and providing strong 
pedestrian connectivity, the 
applicant has presented a site layout 
that results in the shopping centre 
building, which ignores Council's 
desired future character for the 
Medowie Town Centre, and a 
development isolated from the 
township. 

c) Failure to satisfy the objectives  
Clause 21 – Business Zone of 
Port Stephens Local 
Environmental Plan 2000 

The proposed development fails to 
satisfy the general objectives of 
Clause 21 – Business Zone, under Port 
Stephens Local Environmental Plan 
2000 

Particulars 

The proposed development has been 
considered against the objective of 
Clause 21 and is found to be 
unsatisfactory with regards to Clause 
21(b) and Clause 21(d). The proposed 
development is inconsistent with the 
desired character of the locality, and 
by virtue of its design enhances 
reliance upon private motor vehicles.  

 
• Failure to satisfy the objectives  

Clause 44 – Appearance of 
land and buildings of Port 
Stephens Local Environmental 
Plan 2000 

The proposed development fails to 
satisfy the general objectives of 
Clause 44- Appearance of land and 
buildings, under Port Stephens Local 
Environmental Plan 2000 

Particulars 
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Clause 44 of LEP 2000 stipulates that 
the consent authority may consent to 
the development of land within view 
of any main or arterial road, only if it 
takes into consideration the probable 
aesthetic appearance of the 
proposed building or work on that 
land when used for the proposed 
purpose and viewed from that main 
or arterial road, The proposed car 
parking area fronting Ferodale Road 
(main road) and Peppertree Road 
(future main road) combined with the 
building's setbacks creates 
undesirable streetscape presentation, 
heavily dominated by car parking 
and loading facilities, rather than 
activated street fronts.  In this regard, 
the proposed building does not 
respect the prevailing streetscape 
and townscape, nor does it set new 
precedent in terms of its alignment in 
responding to the street edge and 
building envelope of future 
neighbouring existing buildings. In this 
regard, the proposed development is 
unsatisfactory with regards to Clause 
44 of Port Stephens Local 
Environmental Plan 2000. 

Due to the reasons outlined above 
the proposed development is found 
to be unacceptable and as such 
should be refused by Council.  

 
 
In accordance with the Section 375A, Local Government Act 1993, a division is 
required for this item.  
 
Those for the Motion: Crs Peter Kafer, Caroline De Lyall, John Nell, Geoff Dingle Frank 
Ward. 
 
Those against the Motion: Crs Bruce MacKenzie, Steve Tucker, Shirley O'Brien, Sally 
Dover and Bob Westbury. 
 
The motion was lost on the casting vote of the Mayor. 
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084 

 
Councillor Bruce MacKenzie 
Councillor Steve Tucker  
 
 

 
It was resolved that Council: 

 

1) Indicate it support for the 
development application for a 
supermarket (Woolworths) at No 39, 41, 
43, 45 and 47 Ferodale Road, Medowie 
and request the Sustainable Planning 
Group Manager  to bring forward draft 
conditions in the event that Council 
resolve to give consent. 

2) Foreshadow the intention to include a 
condition to require the provision of 
public toilets. 

 
 
In accordance with the Section 375A, Local Government Act 1993, a division is 
required for this item.  
 
Those for the Motion: Crs Bruce MacKenzie, Steve Tucker, Shirley O'Brien, Sally Dover 
and Bob Westbury. 
 
Those against the Motion: Crs Peter Kafer, Caroline De Lyall, Geoff Dingle, John Nell 
and Frank Ward. 
 
The motion was carried with the casting vote of the Mayor. 
 
RESCISSION MOTION 
 
 
 

 
Councillor Steve Tucker  
Councillor Bruce MacKenzie  
 
 

 
That Council rescind its decision of 22 
March 2011 on Item 3, of the Ordinary 
Council meeting, namely 
Development Application for 
Supermarket (Woolworths) at No. 39, 
41, 43, 45 and 47 Ferodale Road, 
Medowie. 
 

 
Cr Peter Kafer, Geoff Dingle, Frank Ward and Caroline De Lyall left the meeting at 
6.33pm.  Due to the lack of a quorum the meeting was adjourned at this time in 
accordance with the Code of Meeting Practice. 
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The meeting was adjourned to Friday 25 March 6.30pm with the meeting to be held 
in the Council Chambers, Council's Administration Building, 116 Adelaide St, 
Raymond Terrace. 
 
BACKGROUND 
 
The purpose of this report is to present a development application to Council for 
determination as requested by Councillor Dingle for the reason: "The development is 
inconsistent with the Medowie Strategy which requires that the development of the 
Medowie commercial area have street front pedestrian shopping. The layout plan 
shows that the Ferodale and Peppertree frontages are both surrounded by tar and 
cement car parking which effectively creates a barrier to pedestrian movement 
between shopping elements on the east and western sides of Peppertree Road" (note 
extract of full call up documentation only).  
 
The applicant seeks development consent for the construction of a commercial 
premises, namely a Woolworths supermarket and Woolworths Liquor Store, having a 
gross floor area of 3,865m2. The applicant also proposes an associated car park 
comprising 160 customer car parking spaces and 16 staff parking spaces.  
 
The site is zoned 3(a) – Business General Zone, having been rezoned from 2(a) – 
Residential, on 2 March 2011. Development for the purpose of commercial premises 
is permissible within the 3(a) – Business General Zone, subject to consent from 
Council. Determination of the application was dependant upon the rezoning being 
approved by the NSW Minister for Planning and published by the Department of 
Planning (which occurred on 2 March 2011), and as such the report could not be put 
before Council for determination at an earlier date.  
 
The development site is located on the corner of Ferodale and Peppertree Roads 
Medowie, and is within the identified 'Medowie Town Centre' as per Council's 
adopted 'Medowie Strategy' (refer to Attachment No.1 - locality plan). The site has a 
frontage of 107.6 metres to Peppertree Road and 100.6 metres to Ferodale Road. The 
site has a total area of 10887m2.  
 
The subject site currently contains four (4) residential dwellings and associated 
structures, which are proposed for demolition under the subject application. The site 
is bound by vacant land to the North, being a Council owned site, Residential 
development to the East, Ferodale Road to the South and Peppertree Road and the 
existing Medowie Commercial precinct to the West. The site is vegetated to the rear 
(northern boundary), and has a gradual slope from the north-east towards the south-
west property boundary fronting Ferodale Road, having a rise of approximately 4.8 
metres over the 108 metre depth of the allotment. 
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The key issues associated with this proposal are; 
 

• Failure to satisfy Clause 21 and Clause 44 of Port Stephens Local Environmental 
Plan 2000. 

• Non-compliance with Council's Development Control Plan 2007, particularly 
the provisions of Chapter B4 – Commercial and Mixed Use Development 

• Non-compliance with the objectives of the Medowie Strategy. 
 
The subject site is a critical site in terms of the development of the Medowie Town 
Centre, with the development of this site guiding the future character and built form 
of the locality. Council has worked closely with the community in developing the 
Medowie Strategy, and approval of this development in its current form would likely 
undermine Council's ability to achieve the outcomes stipulated within the Strategy.    
 
The proposal has been recommended for refusal, because the proponent has not 
demonstrated that an alternative superior urban design outcome, which is consistent 
with Council's plans and policies, cannot be achieved at the site. Justification for 
Council accepting a sub-standard proposal or a site specific response is not present 
in this application. 
 
An assessment of these matters is provided within Attachment No. 2 in accordance 
with Section 79C of the Environmental Planning and Assessment Act (1979 – as 
amended). 
 
The development application was lodged with Council on 4 May 2010, with the 
notification period extending until 2 June 2010. Additional detail and justification was 
sought from the applicant on 12 July 2010, with amended plans being lodged 25 
January 2011. It is noted that these plans did not address all matters raised within 
Council's correspondence dated 12 July 2010 (refer to Attachment No.3). 
 
A report was put before Council on 19 October 2010 advising Council to note the 
status of the development application 16-2010-291- in relation to the merit 
assessment matters pertaining to Section 79C of the Environmental Planning and 
Assessment Act 1979, and recommending Council endorse the exhibition of a draft 
amendment to Port Stephens Development Control Plan 2007 in accordance with 
resolutions of Council dated 27 May 2008 and 5 May 2009 (refer to Attachment No.4). 
On 15 February 2010 a report was again put before Council in relating to draft 
Development Control Plan 2007 Chapter C10 – Medowie Town Centre, in which 
Council staff recommended Council not proceed with the exhibited draft 
amendment.  
 
As such, it is noted that the subject application is assessed against the provisions of 
Development Control Plan 2007, Chapter B4 – Commercial and Mixed Use 
Development. 
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FINANCIAL/RESOURCE IMPLICATIONS 
 
Should the development application be refused, the applicant may appeal to the 
Land and Environment Court. Defending Council's determination would have 
financial implications for Council. 
 
LEGAL AND POLICY IMPLICATIONS 
 
The development application is inconsistent with Council's Policy, including Local 
Environmental Plan 2000, Development Control Plan 2007 and the Medowie Strategy.  
 
Councils Local Environmental Plan 2000, Medowie Strategy, and Development 
Control Plan 2007 have been put through due procedural requirements, including 
extensive public consultation, and are fundamental elements in the decision making 
processes of Council as a governing body. Any decision by Council to vary the Local 
Environmental Plan or Development Control Plan, without sufficient justification, 
reduces the legal weight of the policy documents, and sets undesirable precedent 
in the future for Council and development assessment staff in trying to implement the 
provisions of the Council policy. 
 
SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
The site is a fully serviced allotment zoned 3(a) – Business General. The construction of 
a premise for commercial use and an associated liquor store is not considered likely 
to have a significant social impact on the community, as liquor is already available 
from a number of existing liquor outlets and licensed premises within the vicinity of 
this development. The Crimes Act 1900 and Liquor Act 1982 prohibits sale of alcohol 
to minors or the provision of alcohol to minors. Approving a retail liquor outlet is not 
considered to be contrary to the public interest on planning merit grounds. 
 
The development may result in some positive social impacts in that it will generate 
further local employment opportunities. Council should note that these same 
employment opportunities would be achievable within a development which was 
compliant with Council's current policy and strategic framework. 
 
However, it is considered that approval of the development in its current form could 
give rise to indirect social impacts to the general community of Medowie due to the 
poor urban design outcomes in that it may adversely impact upon the ability for the 
strong sense of belonging and community identity, to be enhanced within the 
locality. Town centres are recognised as a crucial element of the built environment; 
in terms of their contribution to sense of place and belonging. Research, including 
the study 'Finding Lost Space: Theories of Urban Design' By Roger Trancik, has found 
that development types such as that proposed, namely stand alone buildings 
bounded by car parking, have adverse effects upon an individuals positive 
perceptions of the safety, friendliness, appearance, and helpfulness of the people in 
their local area.  
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This concept is a basis for the Principle B4.P5 within Council's Development Control 
Plan 2007, which states that development should front onto streets, parks and other 
public spaces and contribute to safety, vibrancy and amenity of the street. The 
Department of Planning 'Draft Centres Policy of April 2009' further supports this finding 
and acknowledges that 'stand alone internally focused developments have adverse 
implications on the viability of the ‘Main Street’. The Department of Planning also 
recognise that town centres, and major retail and commercial development in those 
centres, play an increasingly important role in the daily life of the community, via the 
following statement: 
 
"These are the areas where people meet and mix and where local community 
events take place. Centres with safe, attractive and vibrant spaces are likely to be 
more valued and used by the community and more commercially successful. Given 
the importance of retail as the catalyst for visits to centres, it is important that the 
design of these components of centres contribute to the public domain and provide 
effective linkages to the wider centre and surrounding community. Safe and efficient 
access to the centre by foot, public transport or car is vital for a successful centre. 
 
In addition, new buildings and other structures should make a positive contribution to 
an area’s character (either existing or preferred future character) by protecting or 
contributing to the valued natural, built or community qualities. An understanding 
and appreciation of the local character, public setting and strategic planning issues 
relating to the area must be considered at the outset" (Department of Planning, 
2009) 
 
Within the Draft Centres Policy the Department of Planning identify that policies 
should be developed to accommodate new growth on or adjacent to the ‘Main 
Street’, to facilitate the growth of the existing centre, and to enhance the amenity 
and community cohesion of the centre. In effect this is what Council have achieved 
through the adoption of the Medowie Strategy. The proposed development is 
inconsistent with the Strategy and these strong planning and urban design principles.  
 
Development of a focused town centre can achieve enhanced environmental 
design and pedestrian-friendly areas. In this regard, a walkable neighbourhood has 
been found to enhance health, well-being and produce increased independence 
for growing segments of the population, namely the elderly and children. Principle 
B4.P7 and B4.P9 within Council's Development Control Plan 2007 seeks to achieve this 
by requiring an active interface between commercial premises and the street. 
Further, the objectives of the Business zone as outlined within Council's Local 
Environmental Plan 2000 seek to encourage this form of development by placing 
emphasis upon the need to reduce reliance on the use of private motor vehicles.   
 
It is acknowledged that the proposed development is in keeping with the existing 
settlement pattern within the locality having regard to the Medowie commercial 
centre, Supermarket, and Bull and Bush, which are all located to the rear of the 
respective sites and bounded by car parking.   The poor quality urban design of 
these existing developments is evident in the lack of active street fronts, poor 
pedestrian connectivity, limited landscaping, and visual domination of car parking 
areas. 
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Whilst the design of the development supports the applicants preferred business 
model, it is contrary to the desired outcomes endorsed by the local community in 
finalising the Medowie Strategy. There are several examples across the State in which 
Woolworths have provided developments with appropriate site planning and design. 
For example a recently approved Woolworths Supermarket in Cardiff located upon a 
corner site, provides address to both street frontages, to activate the street. Yass 
Shire Council has also granted approval to a Woolworths Supermarket on a 
cornerstone site, which was designed to front the both street frontages resulting in an 
improved urban design outcome to that which Woolworths have proposed at 
Medowie. Photographs of the Woolworths Development at Cardiff and Yass are 
included at Attachment No.6. 
 
Careful consideration of the urban design qualities of the development should be 
made by the Council in relation to the contribution the proposal makes to both the 
direct social impacts, and the opportunities for improved social benefits to the 
community of Medowie that are not achieved in the design, especially considering 
the corporate depth and exposure of Woolworths in the Australian retail market and 
the fact that they have built developments at Cardiff and Yass that achieve the 
urban design outcomes that Councils current LEP, DCP and Medowie Strategy 
envisage. 
 
Site planning is the cornerstone in achieving good urban design outcomes, and is a 
fundamental consideration in ensuring that future developments are located 
appropriately on site with regards to; organisation of land use and zoning, access, 
circulation, privacy, security, shelter, land drainage, and other factors. Good site 
planning is achieved by arranging the compositional elements of landform, planting, 
water, buildings and paving on site. The application has been considered to be 
unsatisfactory with regards to site planning, not only due to its non-compliance with 
Council's controls and policies, but due to the lack of justification put forward to 
Council so as to demonstrate that the proposed development should be supported. 
The applicant has failed to provide alternative designs to Council, or illustrate 
reasons as to why the proposed design is the only option available for the 
development of Woolworths on the subject site. Council considers that there are 
alternative design options available to the developer which would achieve the 
same development footprint and commercial outcome, whilst addressing the 
concerns raised within this report (such as site planning and urban design impacts). 
 
The subject development is located on a cornerstone site as identified within the 
Medowie Town Centre and as such any proposed development on this site should 
have been designed with due regard to site planning and the desired urban design 
outcomes of the locality.  Whilst in principle support was given to the proposal by a 
previous Council, this undertaking was not a determination and should be 
disregarded. Council should seek that the applicant redesign the proposed 
supermarket to ensure the future development of Medowie occurs in accordance 
with the Medowie Strategy and community desires. The community of Medowie 
deserves the same standard of development that Woolworths have provided to 
Cardiff and other localities across the state.  
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This additional outlet may increase competition to existing supermarkets and liquor 
stores in the immediate vicinity. Furthermore, the proposed development will provide 
for up to 60 jobs during construction, and 120 jobs on an ongoing basis (within 
correspondence dated 19 August 2010, and held at Attachment No.5).  
 
These employment opportunities would be at a similar level if the supermarket was 
designed in accordance with the provisions of DCP 2007. 
 
The proposed development will result in vegetation removal and excavation on site. 
Council's Natural Resource Section has raised no objection to the proposal subject to 
the inclusion of conditions of consent upon any determination issued. In this regard, 
the proposed development is considered acceptable with regards to its 
environmental impacts. 
 
CONSULTATION 
 
The application was exhibited in accordance with Council policy on 18 May 2010, in 
response seven (7) submissions were received in opposition to the proposal, along 
with one (1) petition (comprising twelve (12) letters) in support of the application 
which was received outside the exhibition period.  
 
The application was then re-notified with the closing date for submissions being 8 
September 2010, following site inspection. One (1) additional submission was 
received at this time. These are discussed within Attachment No. 2.  
 
A referral was made to the NSW Roads and Traffic Authority (RTA) under the 
provisions of Schedule 2 of State Environmental Planning Policy (Infrastructure) 2007, 
to which the RTA raised no objection to the proposal. ' 
 
The development application has also been assessed on its merits with due regard to 
comments from Council's Development Engineer, Coordinator Building Services, 
Natural Resource  Officer (Ecology), Natural Resource Officer (Vegetation 
Management), Engineer (Traffic), Infrastructure Planning Co-ordinator, Community 
Projects Officer (Social), Community Projects Officer (Ageing and Disability), and 
Council's Fire Safety Officer.  
 
Details of these internal referral comments have been provided at Attachment No.2. 
However, it is noted that Council's Infrastructure Planning Section and Engineer 
(Traffic) have raised concerns with the proposal which have not been adequately 
addressed by the applicant to date. 
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OPTIONS 
 
1) Adopt the recommendation. 
2) Seek the applicant to redesign the proposed development. 
3) Reject or amend the Recommendations. 
 
ATTACHMENTS 
1) Locality Plan 
2) Assessment 
3)  Correspondence dated 12 July 2010 
4) Council Resolutions 5 May 2009 and 28 May 2008 
5) Applicants response to Council (dated 19 August 2010) 
6)  Images of Woolworths Developments; Cardiff and Yass 
 

COUNCILLORS ROOM 
 
Statement of Environmental Effects 
Development Plans 
 
TABLED DOCUMENTS 
 
Nil. 
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ATTACHMENT 1 
LOCALITY PLAN 
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ATTACHMENT 2 
ASSESSMENT 

The application has been assessed pursuant to Section 79C of the Environmental 
Planning and Assessment Act 1979 and the following is a summary of those matters 
considered relevant in this instance. 
 
THE PROPOSAL 
 
The proposal is for a commercial premises, namely a Woolworths supermarket and 
Woolworths Liquor Store, having a gross floor area of 3,865m2. The applicant also 
proposes an associated car park comprising 160 customer car parking spaces and 
16 staff parking spaces. 
 
The subject site has frontage to Ferodale and Peppertree Roads Medowie.  
 
THE APPLICATION 
 
Owner MR R A & MRS J M WEST 
Applicant BUILDEV DEVELOPMENT (NSW) PTY LTD 
Detail Submitted Statement of Environmental Effects, Flora 

and Fauna Assessment Report, Traffic 
Assessment Report, Acoustic Assessment 
Report, Site Grading and Stormwater 
Management Plan, Waste Management 
Plan, Plans and Elevations including; Floor 
Plan, Site Plan, Elevations, Detailed Survey, 
Landscaping Plan, Benching and Levelling 
Plan and Elevation Perspective Views. 

 
THE LAND 
 
Property Description LOTS: 7,8,9,10, &11 DP: 19101 
Address 39, 41, 43, 45 & 47 Ferodale Road, 

MEDOWIE 
Area 10887 square metres 
Dimensions Average depth 108.1, width 100.6 metres. 
Characteristics The site is vegetated to the rear (northern 

boundary), and has a gradual slope from 
the north-east towards the south-west 
property boundary fronting Ferodale 
Road, having a rise of approximately 4.8 
metres over the 108 metre depth of the 
allotment. 

Development Constraints Bush Fire Prone Land (buffer and 
vegetation category 2), Acid Sulfate Soils 
(Level 5), Koala Habitat (Preferred Habitat 
Linking Area over Marginal Habitat, 
Preferred Habitat Linking Area over 
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cleared land, Preferred Habitat Buffer over 
cleared land), Hunter Water Corporation 
Special Area (Grahamstown Dam),  

 
THE ASSESSMENT 
 
1. Planning Provisions 
 
LEP 2000 – Zoning 3(a) – Business General 
Relevant Clauses 21 – Business Zonings 

44 – Appearance of Land and buildings 
47 – Services 
51(a) – Development of land identified on 
Acid Sulfate Soils Maps 

 
Development Control Plan B2 – Environmental and Construction 

Management 
 B3- Parking Traffic and Transport 
 B4 – Commercial and Mixed Use 

Development 
  B12 – Advertising Signs 
 
Other Policies Medowie Strategy 
 
State Environmental Planning Policies State Environmental Planning Policy No. 44 

– Koala Habitat Protection (and Port 
Stephens Comprehensive Koala Plan of 
Management) 

 State Environmental Planning Policy No.55 
– Remediation of Land 

 State Environmental Planning Policy No. 64 
– Advertising and Signage 
State Environmental Planning Policy 
(Infrastructure) 2007 

 
 
1.1 State Environmental Planning Policies 
 
State Environmental Planning Policy No. 44—Koala Habitat Protection and Port 
Stephens Comprehensive Koala Plan of Management (CKPoM) 
 
State Environmental Planning Policy No.44 – Koala Habitat Protection, aims to 
encourage the proper conservation and management of areas of natural 
vegetation that provide habitat for koalas to ensure a permanent free-living 
population over their present range and reverse the current trend of koala 
population decline. 
 
The site is mapped as Preferred Habitat Linking Area over Marginal Habitat, Preferred 
Habitat Linking Area over cleared land, Preferred Habitat Buffer over cleared land 
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within Council’s mapping system. As such, the application was referred to Council’s 
Natural Resource Section who, in response advised, that the proposed development 
is considered acceptable with regards to SEPP. 44 and CKPoM, subject to the 
inclusion of appropriate conditions on any consent issued (refer to internal referral 
discussion elsewhere within this report).  
 
State Environmental Planning Policy No. 55 – Remediation of Land 
 
The provisions of SEPP No.55 require Council to consider the potential for a site to be 
contaminated. The subject site has a history of residential use and as such, it is 
unlikely to contain any contamination and further investigation is not warranted in 
this case. Furthermore, the subject site is not identified within Council’s contaminated 
lands register.   
 
State Environmental Planning Policy No.64—Advertising and Signage 
 
State Environmental Planning Policy – No. 64, Advertising and Signage, was 
introduced so as to ensure that signage (including advertising), is compatible with 
the desired amenity and visual character of an area, and is of high quality design 
and finish. 
 
The signage proposed as part of the development application is to be located 
within the buildings upper façade and includes two (2) signs along the buildings 
western elevation to Peppertree Road being a 'Woolworths Liquor Sign' and 
Woolworths logo sign, and the same two (2) signs to the southern elevation to 
Ferodale Road.  
 
The proposed signage has been considered against Council’s DCP Chapter 12 
Advertising and Signage and has been found unsatisfactory. The proposed signage 
exceeds the maximum allowable size, and number of signs as controlled under 
Council's DCP.   
 
In this regard, the proposed development is also contrary to the objectives of State 
Environmental Planning Policy No. 64 – Advertising and Signage, in that the proposal 
fails to comply with Council's policy which demonstrates a development which is 
incompatible with the existing or desired further character of the locality.  
 
Furthermore, the proposed signage does not respect important features of the 
building or site, nor does it show innovation and imagination in its relationship to the 
site or building. As such, the signage associated with the proposed development is 
considered contrary to the objectives and provisions of State Environmental Planning 
Policy – No. 64, Advertising and Signage. 
 
State Environmental Planning Policy (infrastructure) 2007 
 
1.2 Port Stephens Local Environmental Plan 2000 
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Clause 21 – Business Zonings  
 
The subject site is located upon land zoned 'Business General "A" Zone. The Business 
General “A” Zone covers both the major commercial centres of Port Stephens and 
the smaller neighbourhood shopping centres. It is characterised by a mix of 
commercial uses and some associated tourist accommodation and residential uses. 
Small, low impact industrial activities that involve retailing or direct service to the 
public may be appropriate in this zone. 
 
The objectives of the 'Business General "A" Zone are to;  
 

a) to provide for a range of commercial and retail activities, and uses associated 
with, ancillary to, or supportive of, retail and service facilities, including tourist 
development and industries compatible with a commercial area,  

b) to ensure that neighbourhood shopping and community facilities retain a 
scale and character consistent with the amenity of the locality,  

c) to maintain and enhance the character and amenity of major commercial 
centres, to promote good urban design and retain heritage values where 
appropriate,  

d) to provide commercial areas that are safe and accessible for pedestrians, 
and which encourage public transport patronage and bicycle use and 
minimise the reliance on private motor vehicles, and  

e) to provide for waterfront-associated commercial development whilst 
protecting and enhancing the visual and service amenity of the foreshores. 

 
The proposed development has been considered against these objectives and is 
found to be unsatisfactory with regards to Clause 21(b) and (d). These matters are 
fully explored elsewhere within this report, but in summary;  
 

a) it is considered that the siting and design of the proposal are inconsistent with 
the desired character of the locality having a detrimental impact upon 
streetscape amenity, and  

b) the proposed development by virtue of its design enhances reliance on 
private motor vehicles and discourages utilisation of alternative modes of 
transport (i.e. walking and cycling).  

 
Clause 44 - Appearance of land and buildings  
 
Clause 44 of LEP 2000 stipulates that the consent authority may consent to the 
development of land within view of any waterway or adjacent to any main or 
arterial road, public reserve or land zoned as open space, only if it takes into 
consideration the probable aesthetic appearance of the proposed building or work 
or that land when used for the proposed purpose and viewed from that waterway, 
main or arterial road, public reserve or land zoned as open space. 
 
The documentation provided with the development application demonstrates that 
the visual impact to both Ferodale Road and Peppertree Road will be unacceptable 
(refer to discussions pertaining to the assessment of the application against Council's 
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Development Control Plan elsewhere within this report for detail). As such, the 
proposed development fails to satisfy Clause 44 of LEP 2000.  
 
In this regard, the appearance of the proposed building is considered acceptable 
with regards to its colours and finishes. The site layout and design are the elements 
considered unacceptable on the basis of the future desired character of the 
Medowie Town Centre as dictated within the Medowie Town Centre, and as 
governed by the Development Control Plan 2007. Should Council proceed to 
determine the application by way of approval, the proposed development could 
be conditioned to achieve an improved relationship and visual appearance to 
Peppertree Road and Ferodale Road, by way of introducing covered walkways from 
the street frontage to the building façade, as well as introducing sandstone facing to 
proposed retaining walls. The applicant has also provided an innovative landscape 
plan, in which mature height achieving trees shall be established within the 
proposed car park. It is considered that these proposed plantings will soften the 
visual impact of the car park when viewed from Peppertree Road  and Ferodale 
Road, but are not sufficient to overcome the site planning issues that are the primary 
reason for refusal because the contribute to providing active street frontage. 
 
Clause 47 - Services 
 
Clause 46 of LEP 2000 identifies that Council shall not grant approval to a 
development unless; (a)  a water supply and facilities for the removal or disposal of 
sewage and drainage are available to that land, or (b)  arrangements satisfactory to 
it have been made for the provision of that supply and those facilities. 
 
The proposed development is considered satisfactory with regards to Clause 47, 
having access to both sewer and water.   
 
Clause 51A - Development on land identified on Acid Sulfate Soils Planning Maps  
 
The subject site is identified as contained Class 5 Acid Sulfate Soils (ASS).  
Accordingly, any works within 500 metres of Class 1, 2, 3 or 4 land which are likely to 
lower the watertable below 1 metre AHD on the adjacent Class 1, 2, 3 or 4 land 
require consideration under clause 51A of the Port Stephens LEP 2000. 
 
The proposed development is not located within 500m of an adjacent ASS class, nor 
are the proposed excavation works likely to lower the watertable below 1 metre AHD 
on adjoining lands. As such an ASS Management Plan is not required in this instance. 
The development is considered to satisfy Clause 51A of LEP 2000. 
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1.3 Medowie Strategy 
 
The Medowie Strategy guides the management of future population growth and the 
building of neighbourhoods in Medowie. It establishes a context and policy direction 
for future rezoning requests and development controls in the Medowie area. It also 
integrates the location, timing and funding for community facilities and 
infrastructure. 
 
The Medowie Strategy requires that Peppertree Road will fulfil the main street 
function, acting as an ‘off-line’ main street, drawing traffic movements away from 
Ferodale Road. Furthermore the Strategy identified that the creation of the main 
street will require development to build to the street boundary and use rear lanes 
running parallel with Peppertree Road to access unsightly loading docks and vehicle 
parking areas which would otherwise detract from the amenity and character of a 
vibrant town centre. 
 
The proposed design fails to satisfy these objectives of the Strategy, in that the 
proposed supermarket is set back towards the rear of the site, and the entrance to 
the premises is directed towards Ferodale Road.  
 
The development further contradicts the overlying objectives of the Strategy in that it 
proposes loading docks to Peppertree Road, which will derogate the relationship of 
the site to the town centre by isolating pedestrian linkages. The following quote of 
the Strategy demonstrates the Councils intention for the loading docks of key sites to 
be located away from Peppertree Road – "use rear lanes running parallel with 
Peppertree Road to access unsightly loading docks and vehicle parking areas which 
would otherwise detract from the amenity and character of a vibrant town centre". 
 
The proposed development turns its back upon the Medowie Town Centre and 
objectives of the Medowie Strategy by virtue of its design. Rather than contributing 
to the vibrancy of the town centre by fronting the street and providing strong 
pedestrian connectivity, the proposed development ignores Council's desired future 
character for the Medowie Town Centre, and will result in isolation from the township. 
 
The subject site is considered to be a cornerstone site in achieving the desired future 
outcomes for the town centre as outlined within the Medowie Strategy. The 
precedent that approval of this development will set would have detrimental and 
irreversible impacts upon the development of the Medowie Township, and upon 
future development opportunities to adjoining sites within the town centre.  
 
The proposed development is therefore considered contrary to the Medowie 
Strategy as adopted by Council on 24 March 2009.  
 
Notwithstanding the above, it is noted that the proposed development is consistent 
with the strategy in that it is a commercial premise located on a site deemed 
appropriate for commercial use. It is suggested that the following design changes 
could be considered so as to achieve compliance with the Medowie Strategy; 
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o Proposed loading dock relocated to Ferodale Road frontage 
o Proposed building relocated to front Peppertree Road, with car parking 

accessible at rear of building and fronting Ferodale Road.  
 
Reference is made to Woolworths Developments located at Cardiff and Yass (refer 
to Attachment No.6), in which Woolworths have provided a design which activates 
the street frontage by way of appropriate site planning. It is this type of development 
which Council's controls and policies seeks to achieved, and which the community 
of Medowie deserve.  
 
These suggestions have been put to the applicant, who at this stage has not taken 
the opportunity to amend their design in accordance with the objectives of the 
Medowie Strategy. 
 
1.4 Development Control Plan 2007 
 
B2 – Environment & Construction Management 
 
The application has been assessed against the provisions of Development Control 
Plan 2007, Chapter B2 – Environment and Construction Management and is 
considered to be satisfactory.  
 
B3 – Parking & Traffic 
 
The application has been assessed against the provisions of Chapter B3 - Parking 
and Traffic and is considered to be satisfactory on its merits. In this regard it is noted 
that the application does not strictly comply with the parking requirements outlined 
within the DCP but the proposed deviation from these controls have been 
accepted. Particular consideration has been given to the need to encourage use of 
alternative transport modes (i.e. cycling and provision of bike racks). For further 
detail, refer to internal referral comments from Councils Infrastructure Planning, 
Development Engineering and Engineering – Traffic Sections, held elsewhere within 
this report. 
 
B4 – Commercial and Mixed Use Development 
 
B4 – Commercial and Mixed Use 
Development 

Compliance 

C1 – 
C3 

Site Context Analysis YES – Details have been submitted 

C4 Photo montage 
submitted  

YES - Details have been submitted 

C5 Commercial Use on 
street 

NO - The proposed development does not 
adequately address either the primary or 
secondary street frontages. The applicant 
proposes a setback of approximately 35 metres 
to Peppertree Road, and 38.7 metres to 
Ferodale Road.  

C8 Built to street boundary NO - The proposed development fails to satisfy 
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this control. The development is significantly 
setback from both frontages so as to enable the 
provision of car parking on site. 

C9 Entry recognisable to 
street, entry from car 
park  

NO - The entry does not adequately address the 
street due to the extent of car parking. However 
it is noted that entry from car parking areas is 
clearly defined 

C10 Display windows/ upper 
level windows 

NO - Display windows have not been provided. 
The elevation fronting Peppertree Road is 
dominated by a blank wall and the proposed 
loading bays. This is not an appropriate design 
response to addressing a main street frontage. 

C11 Location of service 
areas and parking  to 
be at basement level or 
behind building 

NO - The loading dock and garage area fronts 
Peppertree Road. This is identified as the 
townships ‘Main Street’ within the Medowie 
Strategy and thus the proposal is unacceptable 
in this regard.  

C12 Continuous awning 
along frontage 

YES - Awnings provided to the proposed 
supermarket entrance.  
 

C13 Avoid dead edges NO - The development creates dead edges to 
both street frontages as discussed above. The 
extent of car parking, location of loading and 
garbage collection areas, and siting of the 
proposal fail to satisfy the requirements of 
Council’s DCP. 

C14 'big box' development 
sleeved 

NO - The proposed development is located 
‘within’ the lot. However, it is a stand alone 
supermarket and no consideration has been 
given to the inclusion of smaller shops within the 
development which could potentially activate 
the street frontage.  

C15 Permeable security 
screens and gates 

NO - Details of security screens and gates have 
not been provided by the applicant. 
Nevertheless, this matter could be addressed 
via condition of consent.  

C16 Location of restaurants NO – The applicant proposes a 'stand alone' 
supermarket. No cafes or restaurants have been 
provided. 

C17 Maximum FSR in 3(a) 
1.8:1 

YES – 0.35:1 

C18 Minimum commercial 
FSR on ground floor 
0.3:1 

YES - 0.35:1 

C21 Height – maximum 8 
metres 

NO - Portions of the development exceed the 
maximum allowable height in the DCP being 
approximately 8.6 – 9.3 metres in height. 

C22 Number of storeys – 2 YES – 2 storeys proposed 
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storeys maximum  
C24 Entire building form to 

be contained within the 
height limit 

NO - The condenser deck will exceed the 
maximum height limit and as it shall be visible 
from the street is not considered to be an 
acceptable variation. 

C25 Commercial floor to 
ceiling height 

YES - The proposal has a minimum floor height of 
3.5 – 4.2 metres at the ground floor and thus 
complies with this control. 

C26 Commercial Finished 
Floor Level (FFL) a 
maximum of 100-
500mm above footpath 

NO – The proposed development has a FFL of 
14.8RL, the footpath to Peppertree road has a 
RL of 13. The development is 1.8metres above 
the existing footpath. To achieve the 
development the applicant proposes extensive 
cut, fill and retaining on site.  

C28 Development to be built 
to the street with higher 
floors setback 

NO - The proposed development is not built to 
the street. The development is setback 
approximately 38.7 metres from Ferodale Road, 
and approximately 35 metres from Peppertree 
Road. The applicant does not propose higher 
floors which require setback.  

C29 Building setback to rear 
to be 5 metres plus 0.5 
metres to for each 
metre the development 
exceeds 8metres (i.e. 
(5.5metres with 
consideration given to 
height). 

NO - The proposed development proposes a 
setback of 1.5 metres to both the Northern and 
Eastern property boundaries. The eastern 
boundary adjoins residential properties. The 
development fails to provide an adequate rear 
setback, and setback to residential properties, 
as required under Councils DCP. 

C30 Minimum side setback 
of 1.5 metres to any 
residential lot. 

NO - As suggested above the development 
provides 1.5metres to the property boundaries 
adjoining residential lots. However, as 
Peppertree Road is identified as a main street 
the eastern property boundary is considered to 
be the rear, and thus the 5 metre minimum 
setback should apply. The development is 
considered unsatisfactory in this regard. 

C33-35 Façade design, 
articulation and building 
treatment.  

NO - The proposed development appears to be 
of standard design for a Woolworths shopping 
centre, little thought has been given to street 
façade or neighbouring buildings. There is little 
to no articulation provided within the design. 
Furthermore, due consideration does not 
appear to have been given to the impacts of 
the proposal to surrounding residential 
properties, in particular those fronting Medowie 
Road and backing on to the development site. 

C36 Length of blank walls NO - Approximately 28 metres of blank wall 
addresses Peppertree Road. Approximately 43 
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metres of blank wall is proposed to the northern 
elevation.  

C39 Entrance design NO – The proposed entrance has not been 
enhanced by way of articulation or recessed 
doorways.  

C40-41 Lighting design YES – Subject to conditions of consent 
C43 Energy Efficiency 

principles 
YES – The proposed development will be 
required to comply with part J of the BCA, this 
matter would be further addressed at 
construction certificate stage.  

C45 - 
51 

Landscaping in 3(a) 
zone 

YES  - The landscape plan submitted by the 
applicant is acceptable. 

C52 Footpath provision YES – Subject to conditions of consent 
C53 & 
C55 

Public domain 
improvements and 
Public art provision 

NO – The applicant has been requested to 
address public domain improvements and 
provision of public art, and as yet has not 
adequately satisfied the requirements of 
Council staff. 
 
Given the significance of the site within the 
Medowie Town Centre, and as identified within 
the Medowie Strategy and the current design 
failure to adequately address Peppertree Road 
(as per DCP 2007), the provision of ‘public art’ 
within this elevation was considered to be an 
opportunity for the developer to provide a 
development which better contributes to the 
Medowie Town Centre.  

C56 Bicycle facilities YES – Subject to conditions of consent  
C59 Parking not located on 

primary street frontage 
NO – The applicant proposes car parking within 
primary street frontage, both at Peppertree 
Road and Ferodale Road.  

C60 Vehicle access less than 
25%of primary frontage 

YES – The proposed access to Peppertree Road 
occupies approximately 27% of the primary 
frontage. Access for both private  vehicles and 
delivery trucks is proposed along this frontage.  

C61-62 Design of access – 
maximum of one 
driveway 

NO – The applicant proposes multiple driveway 
accesses to the site. Separate access ways are 
provided to staff parking, loading bay and the 
car park proper from Peppertree Road, whilst an 
additional access is proposed to Ferodale Road. 

C63 & 
65 

Parking area screening NO – Parking areas will be visible from 
Peppertree Road and Ferodale Road. Due to 
the extent of car parking proposed, together 
with its location, there is limited opportunity to 
address this matter via landscape screening. In 
this regard the proposal is not acceptable.  

C64 Landscaping in car YES- The landscaping plan submitted with the 
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parking areas application has been assessed by Council's 
Natural Resource Officer- Vegetation 
Management and has been considered 
satisfactory. In this regard the proposed 
development satisfies this control.  

C66 Parking layouts provide 
pedestrian access 

YES – Pedestrian linkages to the proposed 
premises are provided. However, it is noted that 
the development will result in poor connectivity 
to the buildings located elsewhere within the 
town centre. 

C68-69 Location and storage of 
loading areas 

NO -  Storage and loading areas visible to 
Peppertree Road.   

 
Planning Assessment – Chapter B4 Commercial and Mixed Use Development. 
 
The proposed development has been assessed against the provisions of Council's 
Development Control Plan – Chapter B4 Commercial and Mixed Use Development 
and is considered unsatisfactory.  
 
The car parking area located to Peppertree Road and Ferodale Road, combined 
with the building's setbacks creates a large inappropriate void in the streetscape. 
The proposed building does not respect the prevailing streetscape and desired 
future townscape in terms of its alignment to the street edge and building envelope 
of neighbouring existing buildings.  
 
Case law suggests (Pafburn v North Sydney Council [2005] NSWLEC 444) that; 1) that 
even a small impact should be avoided if a more skilful design can reduce or 
eliminate it, and 2) an impact that arises from a proposal that fails to comply with 
planning controls is much harder to justify than one that arises from a complying 
proposal. People affected by a proposal have a legitimate expectation that the 
development on adjoining properties will comply with the planning regime.  
 
It has been seen through the assessment of the application and by way of public 
submissions that the proposal will result in adverse impacts to surrounding properties 
(by way of acoustic impacts), unacceptable urban design and built form outcomes, 
as well as negative social implications for the township of Medowie. When 
considered against the findings of Pafburn v North Sydney Council [2005] NSWLEC 
444 it is determined that a more skilful design could indeed eliminate the adverse 
impacts arising from the proposal. In this regard the deviation from Council's 
Development Control Plan is not considered acceptable based on merits in this 
instance. 
 
B12 – Advertising Signs 
 
The signage proposed as part of the development application is to be located 
within the buildings upper façade and includes two (2) flush wall signs along the 
buildings western elevation to Peppertree Road being a 'Woolworths Liquor Sign' and 
Woolworths logo sign, and the same two (2) signs to the southern elevation to 
Ferodale Road. The applicant has identified that a pole or pylon sign is proposed to 
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be located within the south-western corner of the site under a separate approval.  
The proposed signage is considered under B12 – Advertising Signs as follows: 
 
B12 – Advertising Signs Compliance 
C17 Only one sign per 

building elevation in the 
3(a) Business zone 

NO – The applicant proposes two (2) signs within 
each building elevation.  

C18 Flush wall signs must be 
attached flush to the 
wall and must not 
protrude more than 
200mm form the wall 

YES - deemed to satisfy subject to conditions of 
consent.  

C19 Flush wall signs must 
have an area no 
greater than 2.5 square 
metres.  

NO - The proposed signage has dimensions as 
follows: Woolworths liquor signage to both 
Peppertree and Ferodale Roads: 14.4m x 2.4m 
with a total area of 33.6sqm. Woolworths Logo 
signage to both Peppertree and Ferodale 
Roads: 2.4m x 2.4m with a total area of 5.7sqm.  

C23- 
C26 

Larger flush walls 
permissible if the meet 
the following provisions: 

a) One sign per 
elevation 

b) Signs must not 
project more 
than 300mm 

c) Signs must have 
an area no 
greater than 
20sqm or 10% of 
the above 
ground elevation 
whichever is the 
lower 

NO – The proposed development fails to satisfy 
controls C23 to C26 in that: 

a) the applicant proposes two (2) signs per 
elevation.  

c)  two (2) of the proposed signs have an     
area greater than 20sqm.  

 
It is noted that the proposal could be 
considered to satisfy point b) and control C25 
by way of condition of consent.  

B12.18 Illumination YES – deemed to satisfy subjection to conditions 
of consent.  
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Planning Assessment – Chapter 12 Advertising and Signage. 
 
The proposed signage has been considered against Council’s DCP Chapter 12 
Advertising and Signage and is considered unsatisfactory. The proposed signage 
exceeds the maximum allowable size, and number of signs as control under Council's 
DCP.   
 
The proposed development is considered contrary to the objectives of State 
Environmental Planning Policy No. 64 – Advertising and Signage, in that the proposal 
fails to comply with Council's policy which demonstrates a development which is 
incompatible with the existing or desired future character of the locality.  
 
However, it is noted that the proposed signage is not inconsistent with the 
surrounding developments, nor signage located within the greater local government 
area. The signage proposed under the application is considered to be typical of that 
associated with this form of commercial premises. Had the applicant addressed the 
primary matters for concern raised within this assessment, namely the location of the 
proposed building to properly address the street and town centre, Council staff 
would have supported the deviation from Councils Advertising and Signage 
Controls.  
 
As such, should Council choose to support the application the proposed signage is 
not considered to be reason alone to refuse the development. 
 
1.5 Other Matters 
 
Bush Fire 
 
The subject site is identified as bush fire prone land within Council's GIS System. The 
proposal, being a commercial premise, does not require an integrated referral to the 
Rural Fire Service under Section 100B of the Rural Fires Act 1997. Nevertheless, the 
proposed development has been assessed against the general provisions of 79B (a) 
of the Rural Fires Act 1997 and has been found to be satisfactory.  
 
Sufficient buffers have been provided on site by way of the proposed car park, the 
level of construction of the proposed premises is deemed acceptable and 
appropriate access to the site is available for emergency services. However, it is 
noted that increased setbacks to the northern and eastern boundaries would 
improve provision of defendable space on site. Nevertheless, there are no proposed 
windows or openings within these elevations (north and east), and thus the 
construction materials will provide sufficient protection to the building.    
 
Safer by Design Considerations 
 
The proposal has been referred to Council's Community Safety Officer who has 
made recommendations in terms of conditions of consent (refer to Section 2.3 within 
this report for further detail). These conditions have the intention of reducing the risk 
of theft and harm to employees, patrons and surrounding residents. Subject to the 
inclusion of recommended conditions of consent on any determination issued, the 
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proposed development has been found to be satisfactory with regards to safer by 
design considerations.   
 
Disability Access 
 
The proposal has been assessed by Council's Disability Access Officer who has 
advised that subject to relevant conditions of consent, the proposal is able to 
comply with the relevant requirements pertaining to disability access (refer to 
Section 2.3 within this report for further detail).  
 
1.6 Section 94 Contributions Plan 
 
The applicant proposes construction of a commercial premise at the subject site. As 
such, and pursuant to section 80A(1) of the Environmental Planning and Assessment 
Act 1979, and the Port Stephens Section 94A Development Contributions Plan, a 
contribution of 1% of the cost of the development, as determined in accordance 
with clause 25J of the Environmental Planning and Assessment Regulation 2000, shall 
be paid to Council. This shall be achieved by way of condition of consent.  
 
2. Submissions/Consultation 
 
2.1 Community Consultation 
 
The application was exhibited in accordance with Council policy on 18 May 2010, in 
response seven (7) submissions were received in opposition to the proposal, along 
with one (1) petition (comprising numerous letters) in support of the application 
which was received outside the exhibition period.  
 
The application was then re-notified with the closing date for submissions being 8 
September 2010, following site inspection and review of file which resulted in the 
need to undertake re-notification. One (1) additional submission was received at this 
time 
 
The issues raised are summarised and responded to below: 
 
Objection Response 
Increased anti-social behaviour -
resulting from Liquor Store 

It is considered than an additional liquor 
retail liquor retail outlet is unlikely to 
exacerbate any existing crime issues in the 
community, as liquor is already available to 
the community from a number of existing 
liquor outlets and licensed premises within 
the vicinity of this development. 
 
It is also considered that the proposal will be 
required to be complaint with the 
requirements of the Liquor Act 1982 and 
Crimes Act 1900. 

Fear of damage to property and The application has been assessed by 
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fears of safety & security of 
surrounding land owners. 

Councils Community Planner – Social, and 
tested against the design principles 
pertaining to 'Safer by Design' subject to 
conditions of consent, the application has 
been found to be satisfactory.  
 
1.8 metre high fencing is proposed to the 
eastern elevation under the subject 
application which will deter entry from the 
subject site into the adjoining properties. 
This preventative measure is enhanced by 
the level of proposed cut to the north-east 
and eastern property boundary. 
 
Furthermore, should Council give support 
with 0determination by way of approval it is 
suggested that conditions of consent; 
including semi-permeable fencing to 
prevent entry behind the building line, shall 
be imposed to mitigate any potential 
adverse safety and/or security impacts.  

Loss of privacy It is not considered likely that the proposed 
development will result in any loss of privacy 
to the properties adjoining. The proposed 
development does not have any windows 
or openings fronting the adjoining 
properties.  
 
Furthermore, the applicant proposes 
significant cut to the eastern elevation and 
1.8 metre fencing which will further mitigate 
any adverse privacy impacts which may 
have resulted from the proposed 
development.  

Impacts upon property value There is no evidence that the proposed 
development shall result in any adverse 
impacts to property values in the locality. 
Nevertheless, it is noted that this is not a 
valid matter for consideration under Section 
79(c) of the Environmental Planning and 
Assessment Act.  

Noise impacts arising during 
operation including from loading of 
vehicles, general trade, waste 
removal and car park. 

The applicant has submitted an acoustic 
report with the proposed application. The 
findings of the acoustic report confirm that 
the proposed development will be 
acceptable in terms of noise impacts to 
surrounding properties subject to 
recommended conditions of consent.  
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However it is considered likely that the 
proposed development would have 
reduced acoustic impacts to adjoining 
residential properties should the 
development comply with Council's DCP 
controls in relation to required setbacks and 
location of loading docks.  As discussed 
elsewhere within this report Land and 
Environment case law has established that 
an impact that arises from a proposal that 
fails to comply with planning controls is 
much harder to justify than one that arises 
from a complying proposal. People 
affected by a proposal have a legitimate 
expectation that the development on 
adjoining properties will comply with the 
planning regime. In this regard it is 
established that the noise impacts which 
will result to adjoining properties could be 
ameliorated by a more skilful and 
compliant design.  

Waste generation and litter.  Appropriate measures for waste removal 
has been proposed on site. This matter can 
be further addressed by way of conditions 
should the Council elect to approve the 
proposed development. 

Traffic impacts to Ferodale and 
Medowie Road 

The RTA has advised Council that they raise 
no objection to the proposal with regards to 
its impacts to Medowie Road.  
 
However, it is noted that the proposed 
development will result in adverse impacts 
to the intersection of Ferodale and 
Peppertree Road. This matter has not been 
adequately addressed by the applicant.  

Lack of Traffic Study undertaken for 
the proposal 

Council's Engineering Department and 
Infrastructure Planning Section hold no 
objection to the proposal on these grounds, 
refer to comments elsewhere within this 
report for further detail.  

Impacts to native flora and fauna 
and vegetation removal 

Council's Natural Resource Section raised 
no objection to the proposal in relation to 
the proposed development subject to 
appropriate conditions of consent being 
imposed upon any consent issued. As such, 
the proposed development is considered 
satisfactory with regards to environmental 
impacts.   

Impacts to the economic viability of There is no evidence that the proposed 
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the surrounding commercial 
businesses.  

development shall result in any adverse 
impacts to the economic viability to existing 
commercial premises within locality. 
Nevertheless, it is noted that this is not a 
valid matter for consideration under Section 
79(c) of the Environmental Planning and 
Assessment Act.  

 
2.2 External Referrals 
 
NSW Police  
 
The proposed development was informally referred to NSW Police, in response NSW 
Police advised that they held no objection to the proposed development. Note: 
NSW Police were consulted in accordance with current referral procedures to 
Council's Community Planning (Social) Officer, as such for further detail please refer 
to Section 1.5 and Safer by Design Considerations and Section 2.3 internal referral 
comments held elsewhere within this report.   
 
NSW Roads and Traffic Authority (RTA) 
 
The proposed development relates to a 'shop and/or commercial premises' in excess 
of 1000m2. As such, the application was referred to the RTA for comment in 
accordance with Schedule 3 of State Environmental Planning Policy (Infrastructure) 
2007.  
 
In response, the following advice from the RTA was received: 
 
"I refer to your email dated 1 September 2010 (Your reference 16-2010-291-1) and the 
attached Statement of Environmental Effects dated April 2010 regarding the subject 
development which was forwarded to the Roads and Traffic Authority (RTA) for 
consideration at the Hunter Regional Development Committee (HRDC). 
 
The subject development application was considered by the HRDC under the 
requirements of Clause 104 of State Environmental Planning Policy (Infrastructure) 
2007 at the meeting held on 23 September 2010. HRDC advice will be provided 
separately, when the minutes of the meeting are finalised. The RTA response is as 
follows: 
 
RTA Responsibilities and Obligations 
 
The RTA's primary interests are in the road network, traffic and broader transport 
issues, particularly in relation to the efficiency and safety of the classified road 
network, the security of property assets and the integration of land use and 
transport.  
 
In accordance with the Roads Act 1993, the RTA has powers in relation to road 
works, traffic control facilities, connections to roads and other works on the classified 
road network. Peppertree Road and Ferodale Road are local roads. Council is the 
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roads authority for these roads and all other public roads in the area including 
Medowie Road (MR 518) which is a classified (regional) road.  
 
RTA Response and Requirements 
 
The RTA has reviewed the information provided and has no objections to, or 
requirements for the proposed development as it is considered that there will not be 
a significant impact on the classified road network. However, there were issues raised 
by the HRDC which will have significant impact on the local road network. This will 
require additional information and referral back to the RTA for further consideration 
by the HRDC." 
 
Planning comment: 
 
The RTA holds no objection to the proposed development subject to addressing the 
matters raised by the Hunter Regional Development Committee. The minutes 
pertaining to the Hunter Regional Development Committee (HRDC) as refered to 
above are included as follows: 
 
Hunter Regional Development Committee (HRDC) 
 
"The Committee considered a Traffic Report prepared by TPK and Associates Pty Ltd 
dated April 2010 for the proposed Woolworths supermarket development at 
Medowie.  
 
The Committee objects to the proposed development and requests that the 
following matters be addressed to the satisfaction of the RTA / Council and referred 
back to the HRDC for further consideration: 
 

1. Traffic generation rates considered in the Traffic Report should be in 
accordance with the RTA’s Guide to Traffic Generating Developments. If 
these rates are applied it is expected that there would be a significant 
increase in the traffic generated than that predicted in the report (about 100 
vehicles per hour).  

2. Trip generation is discounted by 30 % due to competing retail amenity and 
the undeveloped catchment area. This should be 20% in accordance with 
RTA’s Guide to Traffic generating Developments. 

3. While the SIDRA modelling analysis shows that the intersection of Ferodale 
Road / Peppertree Road will operate with no significant impact, issues of road 
safety have not been addressed in the report. From a road safety point of 
view the intersection of Ferodale Road / Peppertree Road the existing 
intersection should be upgraded to a roundabout. 

4. The Committee noted that intersection traffic surveys were conducted on 
Tuesdays and Wednesdays only. For a development such as this, the surveys 
should have been conducted on Thursday and Saturday, the peak traffic 
periods. 

5. The Committee has concerns with the potential conflict and interaction 
between the service vehicles exiting the loading dock and accesses on the 
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opposite side of Peppertree Road. This should be addressed to Council 
requirements. 

6. The Committee has concerns with the location of the pedestrian refuge on 
Ferodale Road within the existing painted chevron area of the back to back 
right turn bays - potential conflict with vehicles entering the right turn bay and 
pedestrians crossing. The crossing should be either be incorporated into the 
revised Ferodale Road / Peppertree Road intersection arrangements or 
located mid-block, taking into account pedestrian desire lines.  

7. Safe pedestrian crossing facilities should be provided on Peppertree Road 
connecting development on both sides of the road.  

8. Street lighting should be provided at intersection, access and pedestrian 
crossing in accordance with Australian Standard AS 1158.  

9. 176 on-site car parking spaces are proposed. 192 spaces are required under 
Council’s requirements. Car parking must be to Council requirements. 

10. The off street car and truck parking associated with the subject development 
including aisle widths, parking bay dimensions, and loading / unloading bays 
are to be in accordance with AS 2890.1-2004 and AS 2890.2-2002. 

11. Unobtrusive lighting should be provided on-site. 
12. All the above should be to Council requirements. 

 
Planning comment: 
 
It is noted that subsequent to the HRDC meeting, Council staff and the RTA met with 
the applicant to discuss potential solutions to address the matters as raised by the 
HRDC within points 1 to 12 above. In this regard it was determined that items 4, 7, 8, 
9, 10 and 11 were considered suitable for address by way of condition of consent.  
 
Matters raised within 1, 2, 3, 5 and 6 required amended plans and additional 
information to be provided by the applicant. The main area of contention remains 
over the provision of a safe intersection at the Peppertree and Ferodale Road 
intersection.  In this regard, Council shall note that staff requires a full size roundabout 
which would have required a splay corner that the proponent was not willing to 
provide. The proponent has stipulated that they would agree to a 'fried egg' 
roundabout with raised concrete medians would be capable of satisfying the short 
to medium term safety concerns but not necessarily fulfil the desired long-term safety 
and amenity concerns.  
 
The applicant has failed to provide sufficient detail to address these concerns to 
Council's satisfaction. However, Councils Infrastructure Coordinator and Traffic 
Engineer consider that the outstanding matter can be addressed adequately by 
way of condition should the Council choose to support the application. 
 
2.3 Internal Referrals 
 
Development Engineering 
 
The application was referred to Council's Development Engineer for comment. 
Subsequent to provision of further information and amended plans, the proposed 
development was deemed to be satisfactory. It is noted that Council's Development 
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Engineer has recommended approval of the application, subject to the inclusion of 
conditions of consent if Council resolved to support the proposal.  
 
Building Surveying 
 
The application was referred to Council's Building Surveyor for comment. In response 
Council's Building Surveyor raised no objection to the proposed development, 
subject to the inclusion of conditions of consent on any consent issued.  
 
Infrastructure Planning 
 
The application was referred to Council's Infrastructure Planning Section for 
comment. In response the following advice was received: 
 
Infrastructure Planning 
 
 The application was referred to Council's Infrastructure Planning Section for 
comment. In response the following advice was received: 
 
"Advice - Medowie Strategy 
 
The Medowie Strategy stipulates that ‘Peppertree Road will fulfil the main street 
function, acting as an ‘off-line’ main street, drawing traffic movements away from 
Ferodale Road’, and ‘The creation of the main street will require development to 
build to the street boundary and use rear lanes running parallel with Peppertree 
Road to access unsightly loading docks and vehicle parking areas which would 
otherwise detract from the amenity and character of a vibrant town centre.’ 
 
Therefore Peppertree Road is considered the Front Street and loading docks should 
address rear service lanes or Ferodale Road. The Developer has been able to 
comply with this requirement in the past when looking at their BiLo joint venture at 
Tea Gardens. The requirement to face the loading dock to Ferodale Road was 
discussed with Buildev, Council officer’s and the Mayor at a meeting on 19th June 
2009. The following quote of the strategy further demonstrates the requirement not to 
put the loading dock onto Peppertree Road – ‘use rear lanes running parallel with 
Peppertree Road to access unsightly loading docks and vehicle parking areas which 
would otherwise detract from the amenity and character of a vibrant town centre.’ 
 
The Strategy also states that ‘It is desirable that the two (existing and new) 
supermarkets be located as close as possible to encourage centralised parking, 
walking and convenience’ The four driveways proposed to front Peppertree act to 
dislocate connectivity on Peppertree Road for pedestrians. The loading dock 
location acts as a barrier to disassociate the supermarket from the existing and 
future development within Peppertree Road. Relocating the loading dock to 
Ferodale Road off a service lane would integrate the supermarket with neighbouring 
commercial/retail areas to create a vibrant and prosperous town centre. 
 
Through the rezoning process the proponent voiced concerns that the road 
widening on Peppertree Road would reduce the on-site parking by 14 spaces.  
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The Infrastructure Planning Team has given support to the 14 space reduction as 
provision for public transport, cycle and pedestrian options would be provided as 
part of the DA to offset other transport modes". 
 
Planning Comment 
 
The applicant was given the opportunity to address the matters raised by Council's 
Infrastructure Planning team in July 2010. Whilst the applicant has not fully addressed 
the matters raised by Council staff in this regard, it is noted that Council's 
Infrastructure Planning Coordinator considers that the outstanding matters could be 
satisfactorily addressed by way of conditions should Council choose to support the 
application. 
 
Engineering – Traffic 
 
The application was referred to Council's Traffic Engineer for comment. In response, 
the following comments were received: 
 
"The following report is provided by me to assist in the assessment of the subject 
application: 
 
Traffic 

• Demand modelling for the development application indicates that 
acceptable levels of service will be maintained at the major intersections 
following development. 

 
Public Transport 

• The recent Transport NSW bus review proposes an alteration of bus routes in 
Medowie that will take buses along the proposed development frontage. As 
a major attractor within the Medowie town centre it is therefore required that 
this development proposal is conditioned to provide a bus stop within 
convenient walking distance of the property, on Ferodale Road. 

• A drop-off and pick-up area is required to be provided close to the building 
entrance to cater for taxis and community transport to the development. 
Please provide amended plans. 
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Heavy vehicles 
• Swept paths are to be provided to demonstrate accessibility for heavy 

vehicles 
 
Footpaths/cycleways 

• A 2m wide shared footpath is required along the property frontage on 
Peppertree Road. Please provide amended plans. 

• Pedestrian sight triangles are to be considered in accordance with AS2890.1, 
the landscaping on the corner of the site shall be designed to provide 
adequate sight distance. Please provide details.  

• Parking for bicycles shall be provided adjacent to the main building entry, at 
a location that provides passive surveillance and good security, to assist and 
promote sustainable transport options. Bike racks sufficient for 12 bike spaces 
shall be provided. Please provide amended plans showing details. 

 
Regulatory signs 

• Parking restrictions will be required in Peppertree Road along the frontage of 
the property to minimise disruptions to traffic flow. 

• A ‘Stop’ sign and hold line is required within the car park prior to the footpath 
crossing onto Ferodale Road. 

• The applicant shall provide detailed plans indicating all required regulatory 
signage and line marking to enable approval by the Port Stephens Local 
Traffic Committee. At least 3 months lead time is required to allow for the 
approvals process. All regulatory signs and line markings required as a result of 
this proposed development are to be supplied and installed at no cost to 
Council 

 
Planning Comment 
 
The applicant was requested to provide additional information and amended plans 
addressing the matters raised by Council's Traffic Engineer in July 2010. To date the 
applicant has failed to adequately address all the outstanding matters raised. 
However, as stated elsewhere within this report (refer to Infrastructure Planning 
Comments), the matters outstanding in regards to infrastructure and traffic could be 
satisfactorily addressed via conditions of consent, should Council elect to support the 
application.   
 
Natural Resources – Ecology 
 
The application was referred to Council's Natural Resource Section for comment, in 
regards to potential ecological impacts pertaining to the proposed development, 
response the following advice was received: 
 
"The advice from Orogen on the determination of the vegetation being largely 
marginal with an isolated patch of preferred in lots 8 and 9, rather than preferred link 
over marginal habitat, as mapped by AKF (2006) is accepted.  
 
Although technically the proposal is not line with the CKPoM (as no effort has been 
made to retain preferred Koala Habitat) I am satisfied that the trees are not being 
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used by Koalas and that the loss of the trees will not have an adverse effect on the 
local population.  
 
Although the compensatory offset proposal to plant trees is accepted it is not 
considered appropriate to plant them off site in a location that is yet to be 
determined.  The landscape plan should be amended to include the trees within the 
development site.  The rational for this is as follows: 
 

• the trees will most likely require regular maintenance to ensure their long term 
survival, planting them on public land will transfer this cost to Council 

• planting them within the development ensures the habitat is returned to the 
site. Although no Koala’s were found to be using the trees they would still be 
provided habitat for a range of other species.  Following on from this, and in 
recognition that some Koala feed trees species are not appropriate for 
planting in carparks and commercial areas, the species of trees that are to be 
planted is left to applicants discretion as long as they comply with the Port 
Stephens Council Tree Planting guidelines. 

• Environmental Services has been attempting to find locations for tree 
plantings within the Medowie township for some time and has had minimal 
success due to the need to retain access for drainage requirements.  

 
In addition the ecological report refers to 17 Koala feed trees however figures 5.2 
that maps the trees depicts 20 koala trees. This has been confirmed with the 
ecologists field assessment sheet and as such the number of offset trees to be 
planted needs to be increased to 40.  
 
In addition the clearing restrictions and vegetation management options as outlined 
in the mitigations measures should be enforced to decrease the impact on species 
using the site. 
 
Recommendation/Conclusion: 
 
If the following conditions are imposed the development should have manageable 
environmental impacts: 
 

• 40 trees 80Litre trees are to be planted within the development, the 
landscape plan will need to be amended to accommodate this.  Given that 
no Koalas were using the trees the species of the trees that are to be planted 
is left to applicants discretion as long as they comply with the Port Stephens 
Council Tree Planting guidelines.   

• Vegetation cleared for the development should be mulched on site and re-
used in landscaping areas. 

• Weeds must be disposed of appropriately, i.e. at a local council waste facility, 
or elsewhere if negotiated with Council. 

• An Erosion and Sediment Control Plan (ESCP) must be prepared prior to issue 
of a Construction Certificate. 

• Clearing activities should be restricted to between April to September and 
preferably between April and May. 
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• A fauna ecologist will be present on the site at all times during clearing 
operations to inspect felled trees for wildlife. Fauna that are found within 
felled trees that are suspected of injury would be captured, held and 
forwarded to a local wildlife care organisation for rehabilitation. Once 
rehabilitation has been achieved, the individual should be released into 
appropriate and proximate forested habitats in Medowie township." 

 
Planning Comment 
 
The proposed development has been found to be satisfactory with regards to 
ecological and environmental considerations, subject to the inclusions of the 
recommended conditions of consent being imposed upon any consent issued. 
Should Council determined to approve the application; it is recommended that the 
conditions outlined above be included upon the determination. 
 
 
Natural Resources – Vegetation Management 
 
The application was referred to Council's Vegetation Management Office for 
comment in relation to the proposed landscape plan. The applicant provided 
amended plans to address issues raised by Council and subsequently Council's 
Vegetation Management Officer determined that the proposed landscaping plan 
was suitable, and thus the development application deemed satisfactory, subject to 
inclusion of conditions of consent upon any determination issued.  
 
Community Projects Officer (Community Safety) 
 
The application was referred to Council's Community Projects Officer (Community 
Safety) for comment. In response the following advice was received: 
 
"General Comments: 
 

• Development is located in an alcohol-free zone which prohibits consumption 
of alcohol. All surrounding streets and car parks have been declared alcohol-
free under section 646(1) of the Local Government Act 1993 – the principle 
aim of an alcohol-free zone is to prevent alcohol related anti-social behaviour 
and improve public safety.  

• Council's Graffiti Management Plan recommends a policy of rapid removal of 
graffiti. Free graffiti removal kits are available for private property owners.  

 
Recommendations: 
 

1. The car park must be designated as an alcohol-free area with signage 
prohibiting the consumption of alcohol. 

2. All boundary fencing to be visually permeable to enhance natural 
surveillance and minimise ambush and entrapment opportunities and 
discourage criminal activity.  

3. Graffiti – proof surface to the height of 2 metres on exterior walls – Graffiti-
proof treatment on all signs.  
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4. CCTV camera coverage to include car park 
5. All large trees to be regularly under scrubbed to 1 metre to maximise visibility -  

suggest use of spiky/thorny species near entrance.  
6. Bollards or large planters to be located outside liquor shop and glass frontage 

to prevent ram-raids." 
 
Planning Comments  
 
Referral to Council's Social Planner has identified that the application is satisfactory 
with regards to social impacts and safer by design principles, subject to the inclusion 
of relevant conditions upon any consent issued.  
 
Community Projects Officer (Ageing and Disability) 
 
The application was referred to Council's Community Planner (Ageing and Disability) 
for comment. In response it was identified that the provision of low cash register 
points for employment of people with disabilities. In short it was determined that the 
proposed development is considered satisfactory subject to the inclusion of 
conditions of consent on any determination issued.  
 
Fire Safety 
 
The application was referred to Council's Fire Safety Officer, who in response held no 
objection to the application.  
 
3. Likely Impact of the Development 
 
The assessment has considered the likely impact of the development by identifying; 
1) the potential impacts of the proposal, 2) those parties affected by these impacts, 
3) available measures to ameliorate impacts, and 4) likely frequency and severity of 
the impacts following application of amelioration measures.  
 
Following this process, it is considered that the key issue resulting from the proposal 
are the impacts upon the desired built environment, streetscape and character of 
the Medowie Town Centre. The proposal also results in detrimental infrastructure and 
traffic, as well as social implications for the broader locality.  
 
These matters have been discussed at length elsewhere in this report, in which it has 
been identified that the proposed use, being a commercial premises, is acceptable 
within the locality. However, the 79C assessment has detailed it is the siting and 
design of the proposal which is unacceptable in respect to a desirable and 
functional commercial precinct. It is considered that a more skilful design could 
ameliorate the potential adverse impacts associated with the subject development.  
 
The applicant elected not to address the impacts identified through the assessment 
by way of an amended design. In this regard it is thus considered that the proposed 
development will result in impacts which are unacceptable, and accordingly has 
been recommended for refusal by staff.   
 



MINUTES FOR ORDINARY MEETING – 22 MARCH 2011 

PORT STEPHENS COUNCIL 88 

4. Suitability of the Site 
 
The proposed development is permissible within the subject zone. The site is fully 
serviced and there are no physical constraints on the site that would make the land 
unsuitable for this development. 
 
The proposed development is inconsistent with Council’s codes and policies 
governing development of the site while being compatible and sympathetic with 
existing and envisaged residential streetscape. The assessment has identified that the 
proposed development will impact upon the amenity in the immediate vicinity of 
the site, as well as the greater Medowie Town Centre locality. As such, the 
development is not considered to be suitable for the subject site. 
 
However, it is noted that the applicant could employ simple design amendments 
such as; the relocation of the building to front Peppertree Road, as well as the 
relocation of the proposed loading dock to Ferodale road, which would address the 
concerns raised within this report. 
 
5. Public Interest 
 
The subject site is a critical site in terms of the development of the Medowie Town 
Centre, with the development of this site guiding the future character and built form 
of the locality. Council has worked closely with the community in developing the 
Medowie Strategy, and approval of this development in its current form would likely 
undermine Council's ability to achieve the outcomes stipulated within the Strategy.    
 
The proposal has been recommended for refusal because the proponent has not 
demonstrated that an alternative superior urban design outcome (such as at Yass 
and Cardiff), which is consistent with Council's plans and policies, cannot be 
achieved at the site. Therefore justification for Council considering an otherwise 
inferior, outdated, and socially irresponsible site planning response, is not present in 
this application. 
 
For these reasons the proposed development is not considered to be in the public 
interest.  
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ATTACHMENT 3 

CORRESPONDANCE DATED 12 JULY 2010 
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ATTACHMENT 4 

COUNCIL RESOLUTIONS 5 MAY 2009 and 28 MAY 2008 
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ATTACHMENT 5 

APPLICANTS RESPONSE TO COUNCIL (DATED 19 AUGUST 2010) 
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ATTACHMENT 6 

WOOLWORTHS DEVELOPMENT: CARDIFF AND YASS 

Woolworths - Cardiff 
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Woolworths – Yass 
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ITEM NO.  4 FILE NO: PSC2009-0629 
 

ABORIGINAL PROJECT FUND GRANT VARIATION REQUEST   
 
REPORT OF: BRUCE PETERSEN - ENVIRONMENTAL AND DEVELOPMENT PLANNING, 

MANAGER 
GROUP: SUSTAINABLE PLANNING 
 

RECOMMENDATION IS THAT COUNCIL:  
 
1) Endorse a request by Karuah Local Aboriginal Land Council to re-allocate an 

unexpended grant of $10,000 they received under the 2008 funding round of 
Council's Aboriginal Project Fund for the 'Community Sports Court Project', to 
be expended on replacing the floor of their community hall (as per 
Attachment 1) in lieu of the 'Community Sports Court Project'.   

 

 
COUNCIL COMMITTEE MEETING – 15 MARCH 2011 
RECOMMENDATION: 
 
 
 

 
Councillor Sally Dover  
Councillor Peter Kafer  
 

 
That the recommendation be adopted.  

 
ORDINARY COUNCIL MEETING – 22 MARCH 2011 
 
 
 

 
Councillor  
Councillor  
 

 
Note: Meeting adjourned due to lack of 
quorum. 

 
BACKGROUND 
 
The purpose of this report is to seek Council endorsement of a request by Karuah 
Local Aboriginal Land Council (KLALC) to vary the expenditure of an unexpended  
grant of $10,000 for the 'Community Sports Court Project' previously received under 
Council's Aboriginal Project Fund,  for the alternate purpose of replacing the floor in 
their community hall. 
 
At the ordinary meeting of Council on 25 March 2008 Council endorsed (as per 
resolution 061) to:   
 
1) Supply funds from Council’s Aboriginal Project Fund in accordance with the 
amounts and purposes prescribed below: - 
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1.5  A grant of $10,000 to the Karuah Local Aboriginal Land Council for the 
‘Community Sports Court Project’. 
 
 
Since receiving this grant KLALC has undergone a number of changes including the 
appointment of a new CEO in February 2009 which followed a prolonged vacancy 
in this role.   Since their commencement the CEO has been responsible for 
implementing a number of reforms under the amended Land Rights Act.  These 
reforms have included the establishment of Local Aboriginal Land Council Boards 
and the development of a mandatory 'Community & Business Plan'.      These 
changes delayed KLALC in expending their grant for the 'Community Sports Court 
Project' which is an upgrade to their existing tennis court.    
 
On 9 February 2009 Council's Aboriginal Strategic Committee was advised by KLALC 
that: - 
 
…work is yet to commence on upgrading the tennis court with funds provided 
through Council’s Aboriginal Project Fund.  The KLALC Board is in the final stages of 
formulating a Community & Business Plan which includes recreational facilities such 
as the tennis court.  It is preferred that the plan be completed prior to any funds 
being spent to ensure that funds are expended in line with the Board’s overall vision 
for the tennis court facility. 
 
Consequently Council's Aboriginal Strategic Committee advised KLALC that any 
proposed variations to the expenditure of grants allocated under Council's 
Aboriginal Project Fund would need to be submitted to Council for consideration. 
 
The subsequent development of the KLALC 'Community and Business Plan' provided 
the newly established KLALC Board with the opportunity to review and reassess their 
priorities and resource requirements.    Consequently Council's Aboriginal Strategic 
Committee advised KLALC that any proposed variations to the expenditure of grants 
allocated under Council's Aboriginal Project Fund would need to be submitted to 
Council for consideration. 
 
At the ordinary meeting of Council's Aboriginal Strategic Committee on 1 February 
2011: - 
 
KLALC CEO indicated that they he has prepared a proposal for his Board to consider 
at their next meeting concerning a variation to the funds they have previously 
received for the 'Sports Court Project'.    They will advice the ASC of the outcome.    
Subject to the KLALC Board endorsing the proposed variation,  Council's Social 
Planning Co-ordinator will submit a report to Council to consider a variation to how 
the grant can be expended in line with the alternate proposal sought by KLALC. 
 
On 10 February KLALC CEO wrote to Council informing Council that they would like 
to use the funds to contribute towards the supply and installation of new flooring in 
their community hall as per option no.3 in Attachment 1.  
 



MINUTES FOR ORDINARY MEETING – 22 MARCH 2011 

PORT STEPHENS COUNCIL 117 

FINANCIAL/RESOURCE IMPLICATIONS 
 
Nil. 
 
LEGAL, POLICY AND RISK IMPLICATIONS 
 
KLALC shall accept full responsibility for the liability of any programs or projects they 
have received funding for under Council's Aboriginal Project Fund.  
 
SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
The proposed variation to the expenditure of the unexpended grant is closely 
aligned with the KLALC Community and Business Plan.   The proposed re-allocation of 
the grant to enable the floor in the community hall to be replaced will see the 
renovations carried out to the hall by the KLALC over the last 18 months move close 
to being fully completed which continues to be used for various community 
purposes.  The upgrading of the hall will provide locals and community service 
providers alike with access to a quality venue for the deliver of a range of social, 
cultural and support programs to be delivered. 
 
CONSULTATION 
 
Council's Aboriginal Strategic Committee has been consulted on this matter over the 
last 2 years and has advised KLALC on various options and the required processes for 
seeking a variation to the expenditure of their grant.   
 
OPTIONS 
 
1) To accept the recommendation. 
2) To reject the recommendation. 
 
ATTACHMENTS 
 
1) Letter from Karuah Local Aboriginal Land Council dated 10 February 2011. 
 
COUNCILLORS ROOM 
 
Nil. 
 
TABLED DOCUMENTS 
 
Nil. 
 
 
 



MINUTES FOR ORDINARY MEETING – 22 MARCH 2011 

PORT STEPHENS COUNCIL 118 

ATTACHMENT 1 
Letter from Karuah Local Aboriginal Land Council dated 10 February 2011 

 



MINUTES FOR ORDINARY MEETING – 22 MARCH 2011 

PORT STEPHENS COUNCIL 119 

 



MINUTES FOR ORDINARY MEETING – 22 MARCH 2011 

PORT STEPHENS COUNCIL 120 

 
 



MINUTES FOR ORDINARY MEETING – 22 MARCH 2011 

PORT STEPHENS COUNCIL 121 

 
ITEM NO.  5 FILE NO: PSC2009-09538 
 

DRAFT KARUAH GROWTH STRATEGY 
 
REPORT OF: BRUCE PETERSON – ENVIRONMENTAL AND DEVELOPMENT PLANNING, 
  MANAGER 
GROUP: SUSTAINABLE PLANNING 
 

RECOMMENDATION IS THAT COUNCIL:  
 

1) Place the draft Karuah Growth Strategy (Attachment 1) and associated draft 
Development Control Plan Chapter (Attachment 2) on public exhibition for a 
minimum period of 28 days. 

2) Write to all affected landowners advising them of the draft Karuah Growth 
Strategy and draft Development Control Plan Chapter, inviting comment 
during the exhibition period. 

3) Consult with key stakeholder groups such as Karuah Working Together seeking 
comment on the draft Karuah Growth Strategy and draft Development 
Control Plan. 

 

 
COUNCIL COMMITTEE MEETING – 15 MARCH 2011 
RECOMMENDATION: 
 
 
 

 
Councillor Frank Ward  
Councillor Peter Kafer  
 
 

 
That Council: 
 

1. Place the draft Karuah Growth Strategy 
(Attachment 1) and associated draft 
Development Control Plan Chapter 
(Attachment 2) on public exhibition for 
a minimum period of 28 days. 

2. Write to all affected landowners 
advising them of the draft Karuah 
Growth Strategy and draft 
Development Control Plan Chapter, 
inviting comment during the exhibition 
period. 

3. Consult with key stakeholder groups such 
as Karuah Working Together and the 
Karuah Aboriginal Land Council seeking 
comment on the draft Karuah Growth 
Strategy and draft Development Control 
Plan. 

 
Cr Steve Tucker left the meeting at 8.27pm. 
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In accordance with Section 375A of the Local Government Act 1993, a division is 
required for this item.  
 
Those for the motion: Crs Bob Westbury, Glenys Francis, Peter Kafer, Frank Ward, 
Geoff Dingle, John Nell, Sally Dover and Shirley O'Brien. 
 
Those against the motion: Nil. 
 
ORDINARY COUNCIL MEETING – 22 MARCH 2011 
 
 
 

 
Councillor  
Councillor  
 

 
Note: Meeting adjourned due to lack of 
quorum. 

 
 
BACKGROUND 
 
The purpose of this report is to inform Council of the Planning Reform Funded project 
for the development of the Karuah Growth Strategy (in association with Great Lakes 
Council) and place the draft Karuah Growth Strategy and associated Draft DCP 
Chapter on exhibition. 
 
Karuah is a small township of just under 1000 residents, located on both sides of the 
Karuah River, on the boundary of the Port Stephens and Great Lakes Local 
Government Areas.  In 2004 the Pacific Highway bypassed Karuah, removing large 
volumes of cars and trucks.  This had a positive impact on the amenity of the main 
street however, the removal of this passing highway trade had a negative economic 
impact on businesses which relied upon this trade. 
 
Council resolved on 28 July 2009 to carry out a Karuah Planning Strategy.  
Subsequently, in September 2009 Council received funding for the development of a 
growth strategy for the future development of Karuah, to enable sufficient growth 
opportunity to lift the population base to a level able to sustain a viable range of 
services and facilities to maintain a functional community.   
 
The Karuah Growth Strategy area includes land both within Port Stephens (south of 
the Karuah River including the town centre) and Great Lakes (north of the Karuah 
River) Local Government Areas.  As such, it was recognised that a cross boundary 
co-ordinated approach to manage future growth was required.  An outcome of the 
draft Strategy is to provide an integrated growth footprint for Karuah, which 
addresses both sides of the river as the basis of an agreed Growth strategy across 
the LGA boundary that is aligned with the Lower Hunter Regional Strategy and the 
Mid North Coast Regional Strategy. 
 
Karuah is currently growing by 11 dwellings per year, with 100 vacant lots.  The 
Karuah Growth Strategy conservatively identifies the potential for an additional 500 
lots.  These lots will provide sufficient housing for the doubling of Karuah's population 
(460 occupied dwellings at present).  There is sufficient land identified to satisfy 
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demand to 2030 at the current growth rate of 11 dwellings per year and even a 
much higher modelled demand of 30 dwellings per year.  As such, there is no need 
to identify additional land as having urban potential beyond that identified in the 
draft Strategy however, Council should monitor take up rates and demand to ensure 
that sufficient land is available and to allow additional potential urban land to be 
identified and rezoned if required.  
 
Karuah will remain a relatively small community of just over 2900 people even at the 
highest predicted growth rates and has a small wider catchment of perhaps another 
500 people. The size of its commercial centre will be limited due to its close proximity 
to Raymond Terrace and the retail "leakage" that occurs to Raymond Terrace.  There 
is potential for Karuah to play a major role in servicing the recreational needs of 
residents of Kings Hill, as the boat launching facilities at Karuah provide the closest 
mechanism for access to the Port Stephens estuary.  This will provide economic 
benefit for the town centre and opportunities for Karuah to reposition itself in the 
tourist market. 
 
A small light industrial area is suggested to the west of the village, on the land 
occupied by the timber mill and adjacent land as this will provide opportunities for 
small light industrial enterprises to establish and provide services and employment to 
the residents of Karuah. 
 
The draft Development Control Plan contains locally specific development 
guidelines which implement aspects of the draft Growth Strategy, such as the 
relationship of the proposed new residential areas to the existing township, and 
maintaining environmental corridors to keep the town's unique setting and 
character. 
 
FINANCIAL/RESOURCE IMPLICATIONS 
 
There are no significant financial/resource implications associated with the exhibition 
of the draft Karuah Growth Strategy.  Increased urban development of Karuah will 
result in an increase in Council's Section 94 Plan funds.   
 
LEGAL, POLICY AND RISK IMPLICATIONS 
 
The adoption of the Karuah Growth Strategy will enable Council to fulfil the future 
growth expectations of the Lower Hunter Regional Strategy and the Port Stephens 
Settlement Strategy, as they relate to Karuah, in an orderly economic and 
sustainable manner.  The Karuah Growth Strategy builds on previous work 
undertaken in Karuah by Council and key stakeholder groups. 
 
SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
Whilst improving the amenity of the main street, the removal of the passing highway 
trade following the implementation of the Karuah bypass has had a short term 
negative economic impact on the township of Karuah.  The income of most Karuah 
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residents is modest, as Karuah has a relatively high proportion of aged people 
relative to Port Stephens, the Lower Hunter or Australia generally.  Karuah has a 
higher employment rate and education levels are lower than these other areas.   
 
Building local education levels and skills are very important to local prosperity.  
Currently, there is not a large local economic base from which businesses and local 
employment can grow.  Attracting customers from other places and increasing the 
local population in Karuah are key drivers toward economic prosperity. 
 
There are some significant environmental constraints for development of Karuah.  
These constraints include the river, wetland systems and endangered ecological 
communities.  Whilst these constraints may reduce some development possibilities, 
the environmental areas make a major contribution to the charm and character of 
the town and provide opportunities for tourism market.   
 
There are a number of areas close to the town centre within which new urban 
development can occur without impacting significantly on the environmental 
attributes of the locality.  The Strategy identifies sufficient land for urban 
development to meet growth needs until at least 2035.  It is important to note that 
this growth is likely to be steady, allowing the community to build on its existing 
relaxed character and continue the close-knit nature of the village. 
 
CONSULTATION 
 
The draft Karuah Strategy was prepared from a collaboration of stakeholders 
including the Department of Planning, Great Lakes Council, Strategy Hunter 
Consultants and various representatives of Port Stephens Council.  It must be noted 
that the community has not been consulted during the preparation of the draft 
Strategy and draft DCP.  This is due to the exhaustive consultation that has taken 
place with the Karuah community prior to preparation of the draft strategy and DCP.  
It was considered that previous consultations with the community were adequate 
and the outcomes of these consultations informed the development of the draft 
strategy and DCP.   
 
OPTIONS 
 
1) Council resolve to exhibit the draft Karuah Growth Strategy and accompanying 

draft Development Control Plan Chapter for a period of 28 days. 
2) Not adopt the recommendation and proceed to finalisation of the draft 

Karuah Strategy for exhibition. 
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ATTACHMENTS 
 
1) Draft Karuah Growth Strategy 
2) Draft Development Control Plan Chapter Karuah 
 
COUNCILLORS ROOM 
 
Nil. 
 
TABLED DOCUMENTS 
 
Nil. 
 



MINUTES FOR ORDINARY MEETING – 22 MARCH 2011 

PORT STEPHENS COUNCIL 126 

 
ATTACHMENT 1 

Draft Karuah Growth Strategy 
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ATTACHMENT 2 
Draft Development Control Plan Chapter Karuah 
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ITEM NO.  6 FILE NO: PSC2005-2861 
 

RAYMOND TERRACE FLOOD STUDY 
 
REPORT OF: BRUCE PETERSON – ENVIRONMENTAL AND DEVELOPMENT PLANNING, 

MANAGER 
GROUP: SUSTAINABLE PLANNING 
 

RECOMMENDATION IS THAT COUNCIL:  
 
1) Place the draft Raymond Terrace Flood Study (BMT WBM 2010) on public 

exhibition for a period of a minimum 28 days (35 days if the Christmas New 
Year period falls within the exhibition period) and accept public submissions 
on the document. 

 

 
COUNCIL COMMITTEE MEETING – 15 MARCH 2011 
RECOMMENDATION: 
 
 
 

 
Councillor John Nell  
Councillor Peter Kafer  
 
 

 
That Council place the draft Raymond 
Terrace Flood Study (BMT WBM 2010) on 
public exhibition for a period of a minimum 
35 days and accept public submissions on 
the document. 
 

 
In accordance with Section 375A of the Local Government Act 1993, a division is 
required for this item.  
 
Those for the motion: Crs Glenys Francis, Bob Westbury, Geoff Dingle, Frank Ward, 
Peter Kafer, John Nell, Shirley O'Brien and Sally Dover. 
 
Those against the motion: Nil. 
 
ORDINARY COUNCIL MEETING – 22 MARCH 2011 
 
 
 

 
Councillor  
Councillor  
 

 
Note: Meeting adjourned due to lack of 
quorum. 

 
BACKGROUND 
 
The purpose of this report is to seek Council's approval to place the draft Raymond 
Terrace Flood Study (BMT WBM 2010) on public exhibition and seek comment from 
the community on the document. 
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As part of the floodplain management process for the Williams River being managed 
by Council, BMT WBM have been engaged to undertake a flood study of the local 
Raymond Terrace catchments draining to the Williams River.  This study focuses on 
the flooding impacts associated with local catchment flooding up to the point when 
the Williams River flood levy is overtopped.  
 
BMT WBM have now completed the flood study and prepared a draft report.  This 
draft report has been reviewed by both Council officers and the Department of 
Environment, Climate Change and Water and deemed suitable for public exhibition.  
The purpose of the public exhibition is to provide the community with an opportunity 
to review and make formal submissions on the document before it is adopted by 
Council. 
 
It is recommended that the document be exhibited for a minimum 28 days however 
as it is likely this exhibition period will include the Christmas New Year period the 
exhibition period should be extended by a further 7 days to 35 days. 
 
FINANCIAL/RESOURCE IMPLICATIONS 
 
The Flood Study has been partly funded by the state governments Floodplain 
Management Grants Program with Council's contribution being only one third.  This 
study was funded within the 2009/2010 program and Council has already received 
the grant funding for the project.  Public exhibition costs are already covered within 
the project budget. 
 
LEGAL, POLICY AND RISK IMPLICATIONS 
 
The state governments Floodplain Development Manual recommends public 
participation and community consultation within the floodplain management 
process and the public exhibition of this document is considered recommended 
practice. 
 
The Raymond Terrace Flood Study is one of a number of background studies 
currently being undertaken which will inform the draft Raymond Terrace / 
Heatherbrae Growth Strategy. A traffic and carparking study has also commenced 
and is due for completion at the end of June 2011. 
 
SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
The flood study being part of the floodplain management process seeks to help 
Council and the state government manage and minimise impacts of future flooding 
events.  In this respect it is expected that a more informed knowledge of the flood 
risk will result in a reduction in flood losses in future flood events and minimise the 
social and economic impacts of these events. 
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CONSULTATION 
 
Consultation with the Department of Environment, Climate Change & Water has 
occurred. 
 
OPTIONS 
 
Nil. 
 
ATTACHMENTS 
 
1) Draft Raymond Terrace Flood Study (BMT WBM 2010) – Under Separate Cover. 
 
 
COUNCILLORS ROOM 
 
Nil. 
 
 
TABLED DOCUMENTS 
 
Nil. 
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ATTACHMENT 1  
PROVIDED UNDER SEPARATE COVER 
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ITEM NO.  7 FILE NO: PSC2008-9159 
 

MOTORCYCLE NOISE AT 4556 NELSON BAY ROAD ANNA BAY 
 
REPORT OF: KEN SOLMAN - DEVELOPMENT ASSESSMENT AND ENVIRONMENTAL 

HEALTH, ACTING MANAGER 
GROUP: SUSTAINABLE PLANNING 
 

RECOMMENDATION IS THAT COUNCIL:  
 
1) The report be received and noted. 
 

Cr Steve Tucker returned to the meeting at 8.35pm. 
 
COUNCIL COMMITTEE MEETING – 15 MARCH 2011 
RECOMMENDATION: 
 
 
 

 
Councillor John Nell  
Councillor Shirley O'Brien  
 
 

 
That the recommendation be adopted. 
 

 
ORDINARY COUNCIL MEETING – 22 MARCH 2011 
 
 
 

 
Councillor  
Councillor  
 

 
Note: Meeting adjourned due to lack of 
quorum. 

 
BACKGROUND 
 
Council at its meeting of 8th February 2011 resolved (Resolution 19) "that Council be 
provided with a full report and all correspondence in regard to this matter".  This is in 
relation to motorcycle noise at 4556 Nelson Bay Road Anna Bay. 
 
On 21st December 2010, a Prevention Notice was served on the owner of 4556 Nelson 
Bay Road, Anna Bay under Section 96 of the Protection of the Environment 
Operations Act.  The Notice required the owner of the property to take the following 
Preventative action – 
 

 Not to cause, permit or allow the operation of motorcycles or similar recreational 
vehicles on the property known as 4556 Nelson Bay Road Anna Bay for a period in 
excess of one (1) hour per day, 

 Not to cause, permit or allow Motorbikes or similar recreational vehicles to be 
operated on the property between the hours of 5pm and 9am. 
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 Not to cause, permit or allow the one (1) hour period referred to in 1. above to be 
utilised in more than two (2) sessions during any day ie for the purposes of 1. 
above, the one hour period may be used at one time or during two (2) sessions 
which added together do not exceed 1 hour, but not more than two sessions. 

 Not to cause, permit or allow the operation of motorcycles or similar recreational 
vehicles on the property known as 4556 Nelson Bay Road Anna Bay with an 
engine capacity exceeding 200cc. 

 Not to cause, permit or allow the operation of more than two (2) motorcycles or 
similar recreational vehicles on the property known as 4556 Nelson Bay Road 
Anna Bay at any one time. 

 
Why was the Prevention Notice served? 
 
The Prevention Notice was served having regard to regular complaints about 
offensive noise from one neighbour which commenced in 2006.  Council officers 
have attended the site and assessed the noise as offensive by definition under the 
POEO Act and many attempts have been made to address the offensive noise issue. 
Noise abatement directions were served on the owner on 19/11/09, 13/04/10,  
20/07/10 and have been effective in controlling the noise however these notices 
only remain in force for 28 days and effectively prohibit all offensive noise from 
subject property. 
 
In late 2010, after Councillors visited the site and further discussions were held by staff 
with the complainant and the property owner, it was considered that the best 
approach to resolve the issue would be for conditions to be set which would enable 
the riding of motorbikes by the owners' family whilst recognising the neighbours right 
to a quiet environment. 
 
Approaches had been made to the owner (see correspondence 10/12/09, 13/04/10, 
03/06/10, 11/06/10) requesting her to indicate a strategy that included defined times 
when bikes would be ridden.  The intent of this was to enable a compromise where 
motorbikes could be ridden reasonably on the property under conditions known to 
the complainant.  These conditions would recognise the complainant's reasonable 
right to peace and quiet.   
 
The owners reply to this was received on 13/8/10 and it was not co-operative.  
Further complaints were received towards the end of 2010 and the Prevention 
Notice in its current form was prepared. 
 
Time Limits of the Notice 
 
The stipulation of one hour's riding time is not prescribed in legislation.  Authorised 
Officers may stipulate conditions based on merits to resolve offensive noise matters. 
The issuing officer has stipulated this time period in Notices in a number of similar 
instances in Port Stephens and it has been effective in appeasing the intentions of all 
parties.  Experience has shown that children will not routinely ride motorbikes in a 
defined area for periods exceeding 20- 30 minutes.  The owner has continually 
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claimed that it is only her grandchildren that ride on the property on small trail bikes 
and Council officers have not objected to this. 
 
From a complainant's viewpoint, if they are assured that noise will only occur for a 
period of one hour, it is usually considered reasonable.  This is conditional on the one 
hours riding time not consisting of many small periods throughout the day eg 12 x 5 
minute periods, as this effectively represents a noise intrusion for a large portion of 
the day. 
 
Why stipulate engine capacity? 
 
The complainants regularly refer to "larger" bikes being brought to the property as the 
ones that cause the offensive noise issues.  Conversely, the owner has advised that 
her grandchildren are the only riders and their bikes are smaller than 200cc, hence 
this requirement of the Notice is not considered to be onerous. 
 
Why stipulate numbers of bikes permitted? 
 
There have been allegations that the track is used by many riders who visit the 
property from elsewhere.  The owner has recently advised that the track is only used 
for training by her grandchildren. Whilst complainants do not have issue with the 
smaller bikes, there is a cumulative noise effect from multiple bikes riding together so 
it was deemed necessary to restrict bike numbers. 
 
FINANCIAL/RESOURCE IMPLICATIONS 
 
The investigation of complaints in this matter date back to 2006 and have included 
responses to noise complaints and also development compliance issues.  Staff 
resources expended on the matter have been considerable however the Noise 
pollution complaints continue. 
 
In the past, the service of Noise Control related Notices has been effective in 
resolving the situation for the time periods applicable under the Notices.  The Notices 
are considered to be an appropriate response with negligible impacts on resources 
in respect to the need for noise monitoring and after hours responses. 
 
Staff resources would be required to gather evidence in relation to breaches of 
notices if enforcement action was required however this has not been deemed 
necessary to date. 
 
LEGAL, POLICY AND RISK IMPLICATIONS 
 
The following points are pertinent to action taken in this matter – 

 Council has received complaints regarding offensive noise from the riding of 
motorbikes on this property since 2006. 

 Authorised officers of the Council have responded to complaints and assessed 
the noise as offensive under the definition provided in the POEO Act.  
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 Council, and its authorised officers have a duty of care to reasonably address 
complaints received. 

 Action has been taken by way of the service of noise abatement notices (3), and 
a Prevention Notice. The Prevention Notice addresses the rights of the property 
owner and the complainant. 

 Council's authorised officers have delegated authority to take enforcement 
action under the Protection of the Environment Operations Act, and may issue 
Penalty Notices or commence legal proceedings should the Prevention Notice 
not be complied with. 

 The action taken to date has been in accordance with Councils Compliance 
Policy as well as the NSW Ombudsman's Enforcement Action guidelines. 

 Complainants in this matter have the option of taking their own action under 
Section 268 of the Protection of the Environment Operations Act and they have 
been duly informed of this and have at one stage commenced these 
proceedings. Having regard to the history of the site however, where Council 
considered a development application for a motor sport facility and refused such 
application, it is considered that Council should approach the matter with a 
reasonable duty of care to address ongoing noise impacts from the use of 
motorbikes on the property. 

 
SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
Action to date has focused on achieving an environmentally sustainable outcome 
whereby motorbikes may be used on the property whilst respecting the rights of 
neighbours to a reasonable environment.  
 
CONSULTATION 
 
Council staff – Co-ordinator Environmental Health and Regulation, Compliance 
Officer, Manager Environmental and Development Planning, Group Manager 
Sustainable Planning, Executive Planner. 
Property owner and family members 
Complainants 
 
OPTIONS 
 
Receive and note. 
 
ATTACHMENTS 
 
1)  Summary of Correspondence received. 
 
COUNCILLORS ROOM 
 
Nil. 
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TABLED DOCUMENTS 
 
1)  Hard copies of correspondence provided to Councillors under confidential cover. 
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ATTACHMENT 1 
Summary of Correspondence in chronological order 

 
Please note that having regard to the bulk of this correspondence, copies will be 
provided to Councillors under separate cover. 
 
Date Type Content 
14/07/06 letter Informing of first noise complaint 
3/08/06 letter Notification of alleged illegal development 
24/10/06 File note Complaint from complainant 
27/10/06 letter Requesting time for a site inspection 
27/10/06 letter Advice regarding complaint 
13/11/06 letter Request for DA lodgement 
2/01/07 letter Further request for DA lodgement 
10/01/07 Fax Confirmation that DA will be lodged 
30/10/08 Letter Noise abatement direction to visitor to property 
30/10/08 Letter Noise abatement direction to visitor to property 
11/11/08 Letter Request Council to enforce EP&A Act and POEO Act 

responsibilities on behalf of complainant 
2/12/08 Letter Complaint against Council Officer 
3/12/08 Letter Request for intentions to remove fill 
3/12/08 email Advice regarding development compliance 

9/12/08 letter Response to complaint about Council Officer 
13/03/09 Fax Response to request to remove fill 
17/09/09 Letter Notice of intention to serve Order to remove fill 
18/09/09 email Advice from Ombudsman 
21/09/09 email Ombudsman's advice 
24/09/09 fax Response to proposed Order 
13/11/09 email Report of noise assessment of 13/11/09 
19/11/09 letter Noise abatement direction and covering letter 
23/11/09 email Report of offensive noise 
10/12/09 letter Follow letter after site inspection and discussion on 19/11/09 
13/04/10 letter Noise Abatement Direction and covering letter 
03/05/10 Letter Complaint about Council Officer and noise abatement 

direction 
3/06/10 Letter Response to letter of 3/5/10- Council Officer 
11/06/10 Letter Further response re letter of 03/05/10- Council Officer 
05/07/10 File note Note re phone conversations with complainant and 

property owner 
20/07/10 Letter Noise Abatement Direction 
28/07/10 email Request for copies of noise abatement directions to 

respond to complaint from complainant 
13/08/10 letter Response to request for strategy to minimise noise 
13/08/10 email Request for review of property owners letter of 13/08/10 
13/08/10 email Request that Council Officer postpone service of Noise 

notice 
13/08/10 email Advice re Noise abatement notice 
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16/08/10 email Response to email 13/08/10 
09/09/10 letter Information re complaint and request for inspection 
17/09/10 email Requesting action over illegal fill 
23/09/10 email Explanation of action to date 
24/09/10 email Request for response to concerns  
24/09/10 letter Clarification of Councils action 
24/09/10 email Advice that Council Officer would do a noise assessment 
10/10/10 email Advice re attendance at Property on 9/10/10 
11/10/10 email Advice re attendance by Council Officer on 8/10/10 
13/12/10 File Note Phone conversation with complainant re noise 
21/12/10 Notice Prevention Notice under POEO Act 
04/01/11 email Advice re breaches of Prevention Notice 
04/01/11 email Further advice re breaches of Prevention Notice 
06/01/11 email Advice re breaches of Prevention Notice 
07/01/11 Letter Advising that breaches of Notice had been reported 
07/01/11 File Note Phone discussion with Cr MacKenzie regarding Prevention 

Notice 
13/01/11 email Advice of phone call from property owner lodging 

complaint about Council Officer 
18/01/11 email Background information re complaint 
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ITEM NO.  8 FILE NO: PSC2006-1939 
 

RAYMOND TERRACE SPORTS FIELD MASTER PLAN 
 
REPORT OF: CARMEL FOSTER – COMMERCIAL PROPERTY, MANAGER 
GROUP: COMMERCIAL SERVICES 
 

RECOMMENDATION IS THAT COUNCIL:  
 
1) Adopt the Master Plan for the Raymond Terrace CBD. 
 

 
COUNCIL COMMITTEE MEETING – 15 MARCH 2011 
RECOMMENDATION: 
 
 
 

 
Councillor Peter Kafer  
Councillor Geoff Dingle  
 
 

 
That Council: 
 
1) Defer Item 8 to the next Council 
Committee meeting. 

2) Note the information provided by the 
Raymond Terrace Business Association. 

3) Invite the Raymond Terrace Business 
Association to meet with Councillors. 

 
ORDINARY COUNCIL MEETING – 22 MARCH 2011 
 
 
 

 
Councillor  
Councillor  
 

 
Note: Meeting adjourned due to lack of 
quorum. 

 
BACKGROUND 
 
The purpose of this report is to submit the Master Plan for the former Raymond 
Terrace Sports fields (RTSF) to Council for adoption. 
 
In 2005 approximately 6.8 hectares of land located to the north of the Council 
Administration Building and Council Chambers was rezoned and reclassified to 3(a) 
General Business in response to economic studies indicating that Raymond Terrace 
was underserviced in respect to overall retail space and supermarket competition. 
 
A "Call for Detailed Proposal" to redevelop the site commenced in August 2006 and 
thirteen proposals were received. Council entered discussions with 3 preferred 
respondents and a Heads of Agreement for lease was entered into with the 
preferred respondent in April 2007. 
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The financier of the project withdrew in late 2008 due to the Global Financial Crises, 
the Project Group tried unsuccessfully to source alternate funding therefore Council 
resolved on the 24th February 2009 to terminate the agreement for lease.   
 
At Council's 15th December 2009 Ordinary Meeting Council resolved to  
Authorise the Mayor and the General Manager to initiate a procurement process to 
facilitate the development of the Raymond Terrace Sports fields 
Authorise the Councillors and the General Manager to identify and inspect 
innovative and sustainable retail/commercial developments. 
 
Council appointed APP Corporation to as Project Manager of the process.  
 
An initial Expression of Interest was advertised in March/April 2010 with Council 
receiving 24 submissions. A Project Control Group comprising The Mayor and Deputy 
Mayor, Commercial Services Group Manager, Commercial Property Manager, 
Commercial Property Development Coordinator, and APP Corporation interviewed 
the respondents to develop a short list to progress to the next stage.  
 
The shortlist comprises: 
 
Watpac Property 
Charter Hall 
Grocon Property Group 
Lend Lease 
Alba Capital. 
 
Councillors and Council staff inspected three retail developments, Springfield "Orion" 
Town Centre Ipswich "Rouse Hill Town Centre" Western Sydney and the "Village 
Centre" Batemans Bay. All developments displayed aspects of environmental, 
energy saving initiatives and design features that could be incorporated into 
Council's retail/commercial development. 
 
Suters Architects were appointed in September 2010 to undertake the development 
of a Master Plan. Workshops were organised with the Councillors, Council Planning 
and Social Planning Staff, Council technical staff, the Community and the Raymond 
Terrace Business Community. 
 
An economic assessment has been prepared by experienced retail/development 
Consultant Bob Hawes, ADWJohnson. The Economic Assessment identified the 
Primary, Secondary and Tertiary Trade Areas and measured the capability and 
capacity for retail development of Raymond Terrace. The Assessment identified that 
the LGA population is forecast to increase by 46% from 2006-2031 and household 
growth of 51.8% for the same period. This has a significant effect on the capacity of 
the Primary Trade Area. The growth estimates for the Secondary Trade Area and 
Tertiary Trade Area are more conservative. The economic assessment concluded 
that "Raymond Terrace clearly sits in the context of a significant trade area with an 
enormous capacity to generate retail expenditure. However, Raymond Terrace is 
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punching below its weight in terms of trade capture. It is lacking particular forms of 
retail services found in other locations and centres in the Lower Hunter". 
 
The report indicated that a development of 20,000sqm staged in delivery and 
commencing 3-4 years from now would have a significant opportunity to provide 
support for Raymond Terrace and facilitate the attraction and inclusion of traders 
not currently present in the town or trade area. 
 
The Master Plan document outlines a development footprint of 35,000sqm which is  
15,000sqm in excess of the 20,000sqm outlined in the report however there is the 
potential to include residential (medium density) that could absorb the residual area. 
The Master Plan is consistent with Council current Development Control Plan and 
additionally identifies open space, public domain, connections to William Street and 
other nodes of Raymond Terrace, identifies an area for a library and streetscape. The 
extension of Sturgeon and Bourke Streets provide development quadrants making 
the potential staging of the development easier to manage. The intent of the Master 
Plan document is to provide guiding principles and a flexible framework to assist 
potential developers when they are preparing their design documentation. Council's 
"Call for Detailed Proposals" documentation calls for an A3 Concept Plan to be 
provided as part of their submission. It is likely that Council will Publically Exhibit the 
shortlisted proposals.  
The Business Association have been provided with a copy of the Master Plan and the 
Economic Assessment and were given a two week period to respond to Council with 
comments/feedback. No responses were received. 
 
FINANCIAL/RESOURCE IMPLICATIONS 
 
Council's Property Reserve is financing the research, economic assessment and 
Master Plan. All other development costs will be financed by the selected Developer. 
The financial returns will be analysed by the Commercial Services Group Manager, 
Financial Services Manager, Commercial Property Manager, Commercial Property 
Development Coordinator and APP Corporation. The analysis results and 
recommendation will be submitted to Council for review and approval. 
 
LEGAL, POLICY AND RISK IMPLICATIONS 
 
Council will be required to enter into a legal agreement with the preferred 
proponent.  The format of the agreement will not be determined until analysis of the 
financial models and the Call for Detailed Proposals submitted is completed. 
 
SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
Council is committed to ensuring the development of the former sports fields has 
minimal impact on the existing businesses in Raymond Terrace in particular the main 
strip businesses (William Street). The Economic Assessment enables informed decisions 
to be made in the timing/staging of the development so that the trade area can 
mature sufficiently to absorb the retail development and recover. The Economic 
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Analysis highlighted that there are currently deficiencies in services and commercial 
offerings in the Raymond Terrace CBD. This was exacerbated by the closure of Bi-Lo.  
Additionally the Commercial Property Section instructed Suters to have regard to the 
connectivity of the proposed development to the existing retail/commercial nodes 
within the Raymond Terrace CBD.  
 
CONSULTATION 
 
Councillors 
General Manager 
Suters Architects 
APP Corporation 
ADWJohnson 
Group Manager Commercial Services 
Integrated Planning staff 
Social Planning staff 
Civil Assets staff 
Community and Recreation staff 
Principle Property Advisor 
Commercial Property Development Coordinator 
Raymond Terrace Business Community 
Port Stephens's Council residents and ratepayers  
 
OPTIONS 
 
1) Adopt the Master Plan. 
2) Reject the Master Plan. 
 
ATTACHMENTS 
 
Nil. 
 
COUNCILLORS ROOM 
 
Nil. 
 
TABLED DOCUMENTS 
 
1) Economic Assessment 
2) Master Plan  
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ITEM NO.  9 FILE NO: PSC2005-01244 
 

LOCAL GOVERNMENT MANAGERS AUSTRALIA (LGMA) – NATIONAL 
CONGRESS & BUSINESS EXPO 
 
REPORT OF: TONY WICKHAM – EXECUTIVE OFFICER 
GROUP: GENERAL MANAGER'S OFFICE 
 

RECOMMENDATION IS THAT COUNCIL:  
 
1) Nominate delegates to attend the Local Government Managers Australia 

National Congress & Business Expo. 
 

 
COUNCIL COMMITTEE MEETING – 15 MARCH 2011 
RECOMMENDATION: 
 
 
 

 
Councillor John Nell  
Councillor Sally Dover  
 
 

 
That item 9 be deferred to the Ordinary 
Council meeting. 

 
ORDINARY COUNCIL MEETING – 22 MARCH 2011 
 
 
 

 
Councillor  
Councillor  
 

 
Note: Meeting adjourned due to lack of 
quorum. 

 
BACKGROUND 
 
The purpose of this report is to inform Council of the Local Government Managers 
Australia National Congress & Business Expo to be held in Cairns. 
 
The 2011 Local Government Managers Australia National Congress & Business Expo, 
theme will be "Best Practice to Next Practice". 
 
The Congress will be held at the Cairns Convention Centre from 22 – 25 May 2011. 
 
The Congress will explore how local government leaders in Australia have developed 
innovative and cutting edge solutions to some of the sector's most pressing issues 
whilst navigating restraint in their communities. 
 
As Councillors would be aware the new Payment of Expenses and Provision of 
Facilities to Councillors Policy requires that a resolution of Council be sought for all 
travel outside of the Hunter Councils area. 
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FINANCIAL/RESOURCE IMPLICATIONS 
 
The costs associated with registration, travel and accommodation would be 
covered from the budget. 
 
LEGAL, POLICY AND RISK IMPLICATIONS 
 
Nil. 
 
SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
The Port Stephens community would benefit from Councillors attending the congress 
to ensure Councillors are across the developments in the local government industry. 
 
CONSULTATION 
 
Nil. 
 
OPTIONS 
 
Nil. 
 
ATTACHMENTS 
 
Nil. 
 
COUNCILLORS ROOM 
 
Nil. 
 
TABLED DOCUMENTS 
 
Nil. 
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ITEM NO.  10  
 
INFORMATION PAPERS 
 
REPORT OF: TONY WICKHAM – EXECUTIVE OFFICER 
GROUP: GENERAL MANAGERS OFFICE 
 
 

 
RECOMMENDATION IS THAT COUNCIL:  
 
Receives and notes the Information Papers listed below being presented to Council 
on 15 March, 2011. 
 

 
No: Report Title Page: 
 
1 PETITION – MASONITE ROAD, TOMAGO 187 
 

 
BACKGROUND 
COUNCIL COMMITTEE MEETING – 15 MARCH 2011 
RECOMMENDATION: 
 
 
 

 
Councillor Bob Westbury  
Councillor Peter Kafer  
 
 

 
That the matter be deferred to the Local 
Traffic Committee. 

 
ORDINARY COUNCIL MEETING – 22 MARCH 2011 
 
 
 

 
Councillor  
Councillor  
 

 
Note: Meeting adjourned due to lack of 
quorum. 
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COUNCIL COMMITTEE 
INFORMATION PAPERS 
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INFORMATION ITEM NO.  1 

 

PETITION - MASONITE ROAD, TOMAGO  
 

 
REPORT OF: PETER GESLING – GENERAL MANAGER 
GROUP: GENERAL MANAGERS OFFICE 
 
FILE:  PSC2011-00642 
 
 

BACKGROUND 
 
The purpose of this report is to advise Council of a petition with 11 signatures 
received from the residents of Masonite Road, Tomago.  
 
ATTACHMENTS 
 
1) Letter of submission. 
2) Petition without signatory pages. 
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ATTACHMENT 1 
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ATTACHMENT 2 
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CONFIDENTIAL ITEMS 
 
 
 

                          
 

 
In accordance with Section 10A, of the Local Government Act 1993, Council can close part 
of a meeting to the public to consider matters involving personnel, personal ratepayer 
hardship, commercial information, nature and location of a place or item of Aboriginal 
significance on community land, matters affecting the security of council, councillors, staff or 
council property and matters that could be prejudice to the maintenance of law. 
 
Further information on any item that is listed for consideration as a confidential item can be 
sought by contacting Council. 

 
 
ORDINARY COUNCIL MEETING – 22 MARCH 2011 
 
 
 

 
Councillor  
Councillor  
 

 
Note: Meeting adjourned due to lack of 
quorum. 

 
 
I certify that pages 1 to 204 of the Open Ordinary Minutes of Council 22 March 2011 
and the pages 205 to 209 of the Confidential Ordinary Minutes of Council 22 March 
2011 were confirmed by Council at its meeting held on 12 April 2011. 
 
 
……………………………………………… 
Cr Bob Westbury 
MAYOR 




