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Minutes 24 AUGUST 2010 
 

 
 

Minutes of Ordinary meeting of the Port Stephens Council held in the Council 
Chambers, Raymond Terrace on 24 August 2010, commencing at 7.27pm. 
 
 
PRESENT: Councillors B. MacKenzie (Mayor); R. Westbury 

(Deputy Mayor); G. Dingle; S. Dover, C. De Lyall, 
G. Francis; P. Kafer; K. Jordan; J. Nell; S. O’Brien; S. 
Tucker, F. Ward; General Manager; Corporate 
Services Group Manager, Facilities and Services 
Group Manager; Sustainable Planning Group 
Manager; Commercial Services Group Manager 
and Executive Officer. 
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Councillor Ken Jordan  
Councillor Steve Tucker  
 
 

 
Resolved that the minutes of the Ordinary 
meeting of Port Stephens Council held on 10 
August 2010 be confirmed. 

 
 

 
 

 
 
 

 
Cr Bruce MacKenzie declared a pecuniary 
Interest in Item No. 1 of the General 
Manager's Report. The nature of the interest 
a family trust owns affected land. 
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Presentations were made by Jeff Smith, Bruce Petersen and Peter Gesling to the 
Mayor with respect to a number of Awards Council recently received. 

 

• Soldiers Point Holiday Park for Best North Coast Holiday Park 3.5 to 4 stars (less 
than 100 sites). 

• Halifax Holiday Park, Hunter Central Coast Tourism Awards Winner Tourist & 
Caravan Park category. 

• Samurai Beach Resort – North Coast Tourism Awards for Ecotourism. 

• Heart Foundation – Local Government Award 2010 NSW Category Winner 
"Tobacco" for Council's Outdoor Smoking Policy. 

• 2010 National Award " New Affiliation" Sister Cities. 

• 2010 Sister Cities Australia – Best National Awards Display for Tateyama. 
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MOTIONS TO CLOSE 
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ITEM NO.  1 FILE NO: PSC T09- 2010 
 

MOTION TO CLOSE MEETING TO THE PUBLIC 
 
REPORT OF: TONY WICKHAM – EXECUTIVE OFFICER 
GROUP: GENERAL MANAGER’S OFFICE 
 

RECOMMENDATION IS THAT COUNCIL:  
 

1) That pursuant to section 10A(2)(d) of the Local Government Act, 1993, the 
Committee and Council resolve to close to the public that part of its meetings 
to discuss Confidential Item 1 on the Ordinary Council agenda namely T0-
2010; Tender Bush Regeneration Services.  

 

2) That the reasons for closing the meeting to the public to consider this item be 
that: 

i) The report and discussion will include details of commercial information 
of a confidential nature that would, if disclosed, prejudice the 
commercial position of the tenderers; and 

ii) In particular, the report includes confidential pricing information in respect of 
the T0-2010; Tender Bush Regeneration Services.  

 

3) That on balance, it is considered that receipt and discussion of the matter in 
open Council would be contrary to the public interest, as disclosure of the 
confidential commercial information could compromise the commercial 
position of the tenderers and adversely affect Council’s ability to attract 
competitive tenders for other contracts. 

4) That the report of the closed part of the meeting is to remain confidential and 
that Council makes public its decision including the name and amount of the 
successful tenderer in accordance with Clause 179) of the Local Government 
(General) Regulation 2005.   
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Councillor Shirley O'Brien  
Councillor Ken Jordan  
 
 

 
It was resolved that the recommendation 
be adopted.  
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ITEM NO.  1 FILE NO: 2007-1204 
 

NELSON BAY PLANNING STRATEGY - STRATEGIC PRINCIPLES  
 
REPORT OF: TREVOR ALLEN – MANAGER, INTEGRATED PLANNING 
GROUP: SUSTAINABLE PLANNING 
 

RECOMMENDATION IS THAT COUNCIL:  
 

1) Note the broadening of the Nelson Bay Planning Strategy area to include 
the Nelson Bay Foreshore; 

2) Endorse the Nelson Bay Strategic Principles (Attachment 1 – provided 
under separate cover); for purposes of 

a. Forwarding to Ardent Leisure, the NSW Department of Land & Property 
Information and the NSW Department of Planning  as Council’s 
strategic statement for consideration under the Part 3A concept 
planning processes for the Nelson Bay foreshore; and  

b. Presenting as appropriate at community workshops to be convened by 
Consultants on behalf of Ardent Leisure and the NSW Department of 
Land & Property Information for consultation purposes in relation to the 
preparation of a concept plan for the Nelson Bay Foreshore in 
accordance with Part 3A of the Environmental Planning & Assessment 
Act as amended. 

 

 
COUNCIL COMMITTEE MEETING – 24 AUGUST 2010 
RECOMMENDATION: 
 
 
 

 
Councillor Sally Dover  
Councillor Frank Ward  
 
 

That Council:- 

1. Adopt the recommendation. 

2. Specify in Principle 7, two (2) view 
corridors through the carpark to the beach 
and from Stockton Street through the 
Marina buildings to the water.  

 
In accordance with the Section 375A, Local Government Act 1993, a division is 
required for this item. 
 
Those for the Motion: Crs Peter Kafer, Caroline De Lyall, Bruce MacKenzie, Steve 
Tucker, Shirley O'Brien, Geoff Dingle, Frank Ward, Bob Westbury, Sally Dover and Ken 
Jordan. 
 
Those against the Motion: Crs John Nell and Glenys Francis. 
 
The amendment on being put became the motion which was put and carried 
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DIVISION FOR THE MOTION 
 
In accordance with the Section 375A, Local Government Act 1993, a division is 
required for this item. 
 
Those for the Motion: Crs Ken Jordan, Peter Kafer, Caroline De Lyall, Bruce 
MacKenzie, Steve Tucker, Shirley O'Brien, Geoff Dingle, Frank Ward, Bob Westbury, 
Sally Dover, John Nell and Glenys Francis  
 
Those against the Motion: Nil. 
 
ORDINARY COUNCIL MEETING – 24 AUGUST 2010 
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Councillor John Nell  
Councillor Sally Dover  
 

 
It was resolved that the Council Committee 
recommendation be adopted. 
 
 

 
In accordance with the Section 375A, Local Government Act 1993, a division is 
required for this item. 
 
Those for the Motion: Crs Peter Kafer, Caroline De Lyall, Ken Jordan, Bruce 
MacKenzie, Steve Tucker, Shirley O'Brien, Geoff Dingle, Frank Ward, Bob Westbury, 
Sally Dover, John Nell and Glenys Francis. 
 
Those against the Motion: Nil. 
 

BACKGROUND 
 
The purposes of this report are: 
 

1) To seek Council’s endorsement of strategic principles to be significant input in 
the consultation processes about to be initiated under Part 3A of the 
Environmental Planning & Assessment Act by consultants on behalf of Ardent 
Leisure and the NSW Department of Land & Property Information. 
 

2) Form a foundation for the subsequent finalisation of the Nelson Bay Planning 
Strategy and related planning documents (to be submitted to Council in late 
2010). 

 
At the Council meeting on 10 August 2010 Council resolved as follows: 
 

That the matter be deferred to allow for consultation with East Ward 

Councillors and reported back to Council at the Council Committee on 24 

August 2010. 

 
The Group Manager, Sustainable Planning has met with Ward Councillors and also 
with representatives of local interest groups : the Tomaree Residents & Ratepayers 
Association, the Business Chamber, EcoNetwork and the Town Management 
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Committee and the revised draft document : "Nelson Bay : Policy for Future 
Development of the Town Centre and Foreshore – Strategic Planning Principles" is 
Attachment 1 and is now recommended for adoption. 
 
The principles will: 
 
1) be considered during consultations proposed by NSW Land and Management 

Authority and Ardent Leisure to draft a Concept Plan as part of the Nelson Bay 
Boat Harbour and Foreshore Revitalisation process; and 

2) guide the finalising of the draft Nelson Bay 2030 Strategy and draft Development 
Controls for reporting to Council. 

 
Nelson Bay 2030 Strategy  
 
Following exhibition of the draft Nelson Bay Strategy (2007) (draft Strategy) Patrick 
Partners and Design Urban consultants were engaged to evaluate submissions and 
provide urban design advice.  The consultants submitted a draft Design Code and 
Background Report (draft Patrick Partners Report) to Council in October 2009 that 
included possible development outcomes on the Nelson Bay Foreshore – an area 
that the project brief for the Nelson Bay Strategy did not include. 
 
In accordance with Council’s resolution on 15 December 2009, the draft Code was 
placed on Council’s website, copies were provided to community groups upon 
request and a consultation workshop was held on 12t March 2010 with Patrick 
Partners and Design Urban. A key issue from this consultation was concern that 
foreshore controls were not being considered as part of the draft Strategy.   
 
Nelson Bay Strategic Principles  
 
The Nelson Bay Strategic Principles have been drawn from the detailed urban design 
work undertaken to date for the draft Nelson Bay Strategy plus consultation with 
Councillors on the 6th July 2010. These Principles are proposed to guide the Foreshore 
Concept Planning process and support the integration of the Town Centre and 
Foreshore Planning processes and desired outcomes.   
 
The Patrick Partners Report concluded that the future of Nelson Bay lies in the town 
and foreshore being connected. The Report concluded that the following issues 
need to be addressed to achieve this connection and deliver a town that inspires 
visitation:  
 
The lack of investment attraction and the sustainability of the Nelson Bay economy 
in the future  
Lack of Critical Mass of Facilities at the Waterfront that generates pedestrian activity 
and inspire the journey from the town centre. 
Lack of connection between functions carried out in the Town and on the Water 
front – people do different things at the waterfront to the town centre. 
The Open Space between the Town and Waterfront – whilst attractive, it separates 
the two places and reduces the desire to travel between them. 
Orientation of Waterfront Buildings – the buildings back on to the Town Centre. 
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The behaviour of Traffic and the Design of Street Interfaces – slow traffic down 
before reaching Stockton Street. 
The location of the primary Retail and Commercial Core of the Town Centre two to 
three blocks back from the waterfront. 
Lack of Major Anchors (& using consolidated car parking as an anchor) 
No ability to directly access the Waterfront from the Town Centre by car.  
 
Current Development Controls 
 
The Nelson Bay Town Centre is zoned 3(a) Business General under Port Stephens LEP 
2000 (Attachment 2) and subject to, amongst other controls, a maximum height of 
15m  for some sectors under Port Stephens DCP 2007 Section C4.  Section C4 of DCP 
2007 is subject to review as part of the Nelson Bay Strategy process.  
 
The Nelson Bay foreshore area is also zoned 3(a) Business General and is subject to, 
amongst other controls, a maximum height of 8m under Port Stephens DCP 2007 
Section B4.6.  The historical decision to zone the marina and foreshore to the 3(a) 
zone was intended to allow commercial development to occur in this location and 
take advantage of the amenity of the Port and as a place of social and economic 
exchange. Extending the scope of the Nelson Bay Strategy 2030 is therefore, a 
logical extension of and consistent with the 3(a) land use zone.  
 
Revitalisation of Nelson Bay Foreshore  
 
NSW Land and Management Authority (NSW LAPM), formerly NSW Lands, has been 
consulting with Council and the community to revitalise the Nelson Bay foreshore. A 
Vision and Plan of Management (see Attachment 3 for coverage) for the Foreshore 
was finalised in 2008.  Expressions of Interest for the Lease and Redevelopment 
Opportunity of the Foreshore area closed in July 2008.  Ardent Leisure has been 
appointed by NSW LAPM as the preferred partner.   
 
Process under Part 3A of the Environmental Planning and Assessment Act 
 
Under Part 3A Ardent Leisure has lodged an application with the Department of 
Planning seeking the Minister’s authorisation to prepare and lodge a Concept Plan 
within the area identified in Attachment 4 and to seek the Director General’s 
requirements for the Concept Planning process.  
 
It is NSW LAPM and Ardent Leisure’s intention that the Concept Plan be prepared in 
consultation with the community and Council. This is anticipated to be a 
requirement of any approval from the Department of Planning to accept the 
Concept Plan as a Part 3A project.   Therefore, opportunity exists for Council to work 
with NSW LAPM and Ardent Leisure in reviewing, designing and developing controls 
for the Nelson Bay foreshore.  The final Concept Plan requires approval by the 
Minister for Planning.  
 
Integrating Nelson Bay Strategy (Council) and Part 3A (NSW LAPM) Processes  
 
Broadening the scope of the revised draft Nelson Bay 2030 Strategy to include the 
Foreshore was suggested during the consultation with the community. Doing so will 
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enable the Nelson Bay Foreshore Concept Planning process to integrate with the 
draft Strategy process and desired outcomes.   
 
Finalising the Draft Strategy and DCP controls 
 
While the Concept Planning process is being undertaken work in expanding and 
refining the draft Nelson Bay Strategy will include: 
A land economics feasibility review to quantify the floor area achieved under 
proposed controls and Infrastructure implications; 
Infrastructure Study: Expressions of Interest will be sought and a detailed 
Infrastructure (including Traffic and Parking) will be undertaken. Discussions will be 
held with LAPM to consider the Foreshore area as part of this brief.  
Meetings with key landholders in conjunction with Council’s Economic Development 
Unit to discuss Strategic Principles for Nelson Bay.  
Incorporate all additional information into the revised draft Nelson Bay 2030 Strategy 
documents 
 
Reporting to Council  
 
The revised draft Nelson Bay 2030 Strategy and draft development controls are 
anticipated to be reported back to Council in late September 2010 in conjunction 
with the completion of the Part 3A Concept Planning process. 
 

FINANCIAL/RESOURCE IMPLICATIONS 
 

The recommendations of this report will utilise staff resources more effectively. They 
will provide direction staff involvement in the NSW LAPM Concept Planning process 
and enable the integration of additional information into the draft Nelson Bay 
Strategy process.  
 

LEGAL, POLICY AND RISK IMPLICATIONS 
 

The Principles provide Council with a policy position for consideration as part of the 
proposed Nelson Bay Foreshore Concept Planning process.  
 

SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 

The Nelson Bay Strategic Principles are based upon sustainability and are consistent 
with those of the current draft Nelson Bay Strategy and the Community Settlement 
and Infrastructure Strategy 2007.  
 

CONSULTATION 
 

Facilitated Workshops with the community were conducted on 22 June 2009 by 
Council’s consultants to review the comments made in submissions to the draft 
Strategy and to provide information for additional urban design work.  
 

Two way conversations with Councillors were held on 20 October 2009, March 2010 
and 6th July 2010. The latter specifically discussed the principles and the comments 
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and feedback has been included into the document that is the subject of this 
report.  
 

A presentation was provided to the Bay Business Breakfast meeting on Wednesday 
21 October and the Codes were discussed at the Nelson Bay Business Breakfast on 
12th March 2010.  A workshop with community group representatives, Council staff 
and consultants was also held on 12th March 2010. Council staff also met with the 
Nelson Bay Advisory Group to discuss the Codes.  
 

OPTIONS 
 
1) To adopt the recommendations and direct that the Nelson Bay Strategic 

Planning principles be submitted to Ardent Leisure, the NSW Department of 
Land & Property Management and the NSW Department of Planning as 
Council’s strategic position in relation to the Part 3A consultation process 
about to be initiated for the Nelson Bay Foreshore. 

2) Defer any adoption of the recommended strategic planning principles 
pending the finalisation of a Draft Nelson Bay Planning Strategy and related 
draft Development Control Plan. 

3) Direct that the background report and draft Design Code prepared by 
Patrick & Partners be applied as Council’s main statement of position for the 
development outcomes on the Nelson Bay Foreshore. 

 

ATTACHMENTS 
 
1) Nelson Bay Strategic Principles – under separate cover. 
2) Current land use zoning under the Port Stephens LEP 2000. 
3) Area covered by NSW LAPM Plan of Management for Foreshore. 
4) Area subject to Part 3A application. 

 
COUNCILLORS ROOM 
 
Nil. 

 
TABLED DOCUMENTS 
 

Nil. 
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ATTACHMENT 1  
 

Nelson Bay Strategic Principles  

 

PROVIDED UNDER SEPARATE COVER 



MINUTES FOR ORDINARY MEETING – 24 AUGUST 2010 

PORT STEPHENS COUNCIL 15 

ATTACHMENT 2 
Land use zones applying to Nelson Bay town centre and foreshore. 
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ATTACHMENT 3 
 

NSW LAPM Plan of Management area for Nelson Bay Foreshore. 
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ATTACHMENT 4 

 
Area subject to Part 3A Planning Concept proposal 
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ITEM NO.  2 FILE NO: 16-2009-293-2 
 

SECTION 96 APPLICATION TO MODIFY DEVELOPMENT CONSENT NO. 
16-2009-293-1 AT NO. 30 REFLECTIONS DRIVE ONE MILE 
 
REPORT OF: KEN SOLMAN – ACTING MANAGER, DEVELOPMENT AND BUILDING 
GROUP: SUSTAINABLE PLANNING 
 

RECOMMENDATION IS THAT COUNCIL:  
 

1) Refuse Section 96 Application 16-2010-293-2 for the reasons below: 

 

(a) The development is inconsistent with the provisions of Port Stephens Local 
Environmental Plan 2000, in particular the planning considerations for 
development on flood prone land. 

(b) The development is considered inconsistent with the principles of the 
Floodplain Management Manual 2005, as the development does not 
comply with the current Flood Planning Level.  

(c) The modification would result in a development which has no freeboard of 
the floor level to current 1% AEP Flood levels.  

(d) Approving the modification to allow a development with a finished floor 
level (FFL) below the Flood Planning Level in high risk flood areas places 
further demand on already limited SES resources by way of domestic 
property protection, evacuation and/or resupply. Furthermore, approval of 
the modification leaves Council exposed to litigation in the future.  

(e) Approval of this application would have an undesirable cumulative effect 
by increasing the community’s susceptibility to flooding, in terms of social 
and economic consequences. 

(f) The development is contrary to the public interests and expectations of an 
orderly and predictable built environment. 

 

 
COUNCIL COMMITTEE MEETING – 24 AUGUST 2010 
RECOMMENDATION: 
 
 
 

 
 
 

 
Item 2 was withdrawn at the meeting. 
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ORDINARY COUNCIL MEETING – 24 AUGUST 2010 
 
 
 

 
 
 

 
Item 2 was withdrawn at the meeting. 

 

BACKGROUND 
 
The purpose of this report is to present a Section 96 application to Council for 
consideration in regard to a proposed amendment to Development Consent No. 16-
2009-293-1 at the request of Councillor Dover.  
 
Development Application 16-2009-293-1 related to the development of a dual 
occupancy and garage at the subject property.  
 
This application seeks approval to modify determination No.16-2009-293-1, so as to 
amend the approved finished floor level (FFL) from 2.91 metres AHD to 2.19 metres 
AHD.  This is requested by the applicant as the floors of the buildings were 
inadvertently constructed at 720mm below the approved floor level on flood prone 
land.  
 
Presently, the site contains a dual occupancy and garage at ‘lock-up stage’. This 
application seeks approval to retain the partly constructed dwellings at their existing 
level (2.19mAHD), which is contrary to the approved level of 2.91 metres AHD. It is 
considered that development of this site should comply with the original approval 
(16-2009-293-1).   
 
Council's assessing officer carried out a site inspection on 26 June 2009 and was 
informed by plans as submitted which clearly stated that the road level was RL 2.65 
(AHD).  The RL on the approved plans for the road has since been proven to be 
incorrect, which has resulted in the buildings being constructed 720mm below the 
approved design level. Council was not involved in the building certification and 
accordingly carried out no progress inspections during construction. 
 
Please note the following documentation submitted with the Section 96 Modification 
by the applicant which explains the situation and has been submitted as justification 
for the proposed amendment: 
 
“On 24 February 2009 my parents and I signed a building contract with Capital 
Homes Pty Ltd (licence:193138C) to build a dual dwelling on lot 19, No. 30 Reflections 
Drive, One Mile Beach. Capital Homes designed the homes, had plans drawn and 
submitted them to Port Stephens Council for DA approval. The DA (1070133) was 
approved by Port Stephens Council on 18 August 2009.  
 
Capital homes went into liquidation on 10 November 2009 and ceased all building 
work. You may remember that we had many conversations about the copyright of 
the plans and how we could get Council to release them so that we could continue 
building. We eventually found a new builder, GJ Gardner to complete our homes 
and signed contracts on 25 February 2010. Building commenced shortly thereafter. 
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On 9 June 2010 we went to inspect the property prior to paying the "close up" 
instalment. A neighbour was clearing their block prior to constructing a slab. We 
noticed that their slab was substantially height than ours and started making 
enquiries. After much investigation we found an error on the approved plan. The 
road level was shown as 2.65AHD instead of 1.965AHD. Since this level was used to 
set all the other levels on the property, the finished floor level is now 2.19AHD instead 
of 2.91 AHD. We have since had the reference level and floor level re-surveyed to 
confirm their heights, and have attached the latest findings.  
 
The error was traced back to the DA approved plans. It appears that Capital Homes 
made the error when drafting the original plans, that Council passed them with the 
error and that GJ Gardner and the private certifier assumed the levels on the plans 
to be correct.  
 
The private certifier, City Plan Services, has indicated that since the finished floor 
level is not in accordance with the approved plan and the requirements of the 88B 
instrument affecting the property, that it will have to be demolished or that the 88B 
affection will have to be changed. We have received an estimate from GJ Gardner 
to demolish and rebuild both homes, whilst saving the frame, windows and a few 
other items, of two hundred and ninety thousand dollars. This is clearly not an option 
for us and so we are pursuing the second option of getting the existing finished floor 
level approved.  
 
We are appealing to Council to approved the attached Section 96 to allow us to 
complete the homes without having to go through the trauma and cost of 
demolishing and rebuilding, The building process has so far been extremely 
traumatic with the initial liquidation, copyright of the plans and now this. We and our 
aged parents have paid out 75% of the cost of the homes and are still having to 
finance our rental homes – we can't afford this for much longer and so would 
appreciate it if you could give this matter your urgent attention. We should be 
moving in in 6 weeks, not facing an extended legal battle" 
 
The applicant appears to be in an unfortunate situation through no fault of their 
own. However, it is not reasonable to approve the building and the floor level 
proposed.  The circumstances do not justify approving the modification which 
essentially seeks approval for a dual occupancy that is 720mm below the approved 
floor level. It is recommended that the application be refused.  
 
Council must give due regard  to the fact that a reduction in the height of the 
finished floor level (FFL) is considered to be unsatisfactory in relation to the social 
impacts of flooding given the constraints on the land.   
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FINANCIAL/RESOURCE IMPLICATIONS 
 
Approval of the modification is unlikely to have any direct financial or resource 
implication for Council. However, Council should consider its potential liability, and 
the associated financial implications of this liability, should the application be 
approved (refer to comments below). 
 

LEGAL, POLICY AND RISK IMPLICATIONS 
 
The Section 96 Modification is inconsistent with Council’s Policy. Determination of this 
application must involve consideration of the potential precedent by approving an 
application that is inconsistent with Council’s Flood Plain Management Manual.  
 
Furthermore, approving the modification may potentially put Council at risk if there is 
a loss of life, or damage to property, as a result of flooding.  
 

SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
The subject site is located on flood prone land and approval of the modification 
would result in a development built significantly below the recommended Flood 
Planning Level for the site. The development is therefore likely to have social impacts 
on future occupants due to flooding, as well as impacts in respect to the ability of 
emergency services to access, rescue and support residents situated in flood prone 
areas.  
 
If Council approves the proposed modification to amend the finished floor level (FFL) 
below the Flood Planning Level rather than enforce compliance with the approved 
plans, then the development will be contrary to the public interest and expectations 
of an orderly and predictable built environment.  
 
Council should actively discourage the occupation of a dwelling which has not 
been built to a safe and appropriate standard.  It is likely to flood within the 
expected life of the building.  
 
Council has the responsibility to lead, educate, and regulate the community to 
achieve a fair, transparent and consistent approach to land use planning in the 
Local Government Area, as well as a duty of care to ensure the safety risks and 
environmental risks are responsibly and reasonably investigated and actioned in 
order to fulfil the requirements of the law and to protect the community.  
 
It is noted that requiring compliance with the approved plans (Determination No.16-
2009-293-1) will likely incur costs to the applicant. The development is now at ‘lock-
up stage’ and refusal of the application will result in the need to at least partially 
demolish the constructed dwellings and garage and submission of accurate 
amended plans to allow construction at the approved floor level.   
 

There are no environmental implications likely to result from the proposed 
modification.  
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CONSULTATION 
 

In accordance with Council policy, the amendment was not required to be 
exhibited.  
 

OPTIONS 
 

1) Adopt the recommendation and refuse the Section 96 modification for the 
reasons stipulated. Action should then be taken with regards to the 
rectification of the building to allow construction at the approved floor level.   

2) Reject the recommendation and approve the application subject to 
restrictive conditions. It is noted that approval of the modification would 
require conditions of consent to consider the safety aspects of electrical 
installation, buoyancy uplift, heights of plumbing fixtures, consideration of 
flood compatible materials and more. 

 

ATTACHMENTS 
 

1) Locality Plan 

2) Assessment 
 

COUNCILLORS ROOM 
 
Nil. 
 

TABLED DOCUMENTS 
 
Nil.  
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ATTACHMENT 1  

LOCALITY PLAN 
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ATTACHMENT 2 

ASSESSMENT 

The application has been assessed pursuant to Section 79C of the Environmental 
Planning and Assessment Act 1979 and the following is a summary of those matters 
considered relevant in this instance. 

 

THE PROPOSAL  

The applicant, Mr N G Ballard, proposes to amend Determination No.16-2010-293-1, 
so as to amend the approved finished floor level (FFL) from 2.91 metres AHD to 2.19 
metres AHD. 

THE APPLICATION 

Owner Norman George Ballard 

Applicant Norman Georg Ballard 

Detailed Submitted Statement accompanying Section 96 
application form, Correspondence from 
City Plan Services (Private Certifier), Survey 
Information 

THE LAND 

Property Description Lot 19, DP 1070133 

Address 30 Reflections Drive, ONE MILE 

Area  4270sqm 

Dimensions Irregular frontage to Reflections Drive, 
approximately 39.86metres in width. 

 106.75m depth Eastern Elevation 
 109.765m depth Western Elevation.  

Characteristics The site is accessed via Reflections Drive 
and is surrounded by two (2) storey and 
single storey residences. The property is 
flood prone and contains significant 
vegetation on site (Koala Habitat and an 
Endangered Ecological Community) 

THE ASSESSMENT 

1. Planning Provisions 

EP&A Act Section 96 
 
SEPPs  SEPP No.55 
  SEPP No.71 
  SEPP BASIX 
  SEPP No.44 
 
LEP 2000 – Zoning 7(f3) – Urban Conservation 
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Relevant Clauses Clause 32 - Environmental Protection 
Zonings 

 Clause 35 - Development within all 
Environmental Protection Zones 

 Clause 37 - Objectives for development 
on flood prone land. 

 Clause 38 - Development on flood prone 
land 

 
Development Control Plan  DCP 2007 
 
Section 94 Contributions Plan Nil 
 
Environmental Planning and Assessment Act – Section 96 

The development as modified is substantially the same development as that which 
was approved under 16-2010-293-1.  

State Environmental Planning Policies 

The proposed development is not inconsistent with the relevant State Environmental 
Policies applicable to the site.   

Port Stephens Local Environmental Plan 2000 

Clause 32 – Environmental Protection Zonings 

Dual occupancy developments are permissible within the 7(f3) Environmental 
Protection zone. The proposal is not inconsistent with the zone objectives.  

Clause 37 and Clause 38 – Development on flood prone land 

Approval of the proposed modification, and subsequent retention of the existing 
structures on site, is not considered acceptable with regards to the severity or risk of 
flooding on or around the site.  

Approval of any dwellings under the Flood Planning Level (in this instance 3.5 metres 
AHD), increases the risk of damage to property and increases the demand on 
emergency services which may be required to evacuate residents in a flood event.  

The applicant has not submitted any information with regards to the associated 
flood risk involved in retaining the existing structures on-site at 2.19m AHD.  

Council’s Infrastructure Planning Section has provided advice on the proposed 
Section 96 application and considers that approval of the modification is not 
acceptable. 

 The risk of flooding affecting the proposed development could be reasonably 
mitigated via demolition of the existing structures on site, and reconstruction on the 
approved dwelling in accordance with the recommended Flood Planning Level. 

The proposed modification is not considered acceptable with regards to Clause 37 
and 38 of Port Stephens Local Environmental Plan 2000 and should not be supported 
by Council.  
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Development Control Plan 2007 

The proposed modification is not inconsistent with the general objectives and 
provisions held within Council’s Development Control Plan 2007.  

Section 94 Contribution Plan 

Section 94 Contributions were levied under the original approval (16-2009-293-1).  

2. Likely Impact of the Development 

Concerns exist in relation to approving the Section 96 Modification which would 
result in a development below the Flood Planning Level and the subsequent 
demand placed on emergency services in times of flooding. 

3. Suitability of the Site 

The subject site is zoned 7(f3) – Urban Conservation, within which dual occupancy 
developments are permissible. However, given that the subject site is identified as 
flood prone, and the modification results in a development significantly below the 
Flood Planning Level it is considered that the site is unsuitable for this modification.  

4. Submissions 

In accordance with Council’s notification policy, the amendment was not exhibited.  

5. Public Interest 

The proposed modification is inconsistent with Council’s flood planning requirements 
and as such it would not be in the public interest to support the application to 
reduce the floor level to below the identified Flood Planning Level. 
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ITEM NO.  3 FILE NO: 16-2009-840-2 
 

AMENDMENT TO DEVELOPMENT APPLICATION FOR SINGLE STOREY 
DWELLING AT NO. 3 MEEHAN ROAD, RAYMOND TERRACE 
 
REPORT OF: KEN SOLMAN- ACTING MANAGER, DEVELOPMENT AND BUILDING  
GROUP: SUSTAINABLE PLANNING  
 

 

RECOMMENDATION IS THAT COUNCIL:  
 
Refuse Development Application (S96 modification) 16-2009-840-2 for the following 
reasons: 

1. Construction of a new dwelling without appropriate noise attenuation would 
be inconsistent with the provisions of Australian Standard AS2021-2000 – 
Acoustics – Aircraft Noise Intrusion – Building Siting and Construction; 

2. Construction of a new dwelling without appropriate noise attenuation would 
be inconsistent with the provisions of Australian Standard AS2021-2000, and  
Port Stephens Council DCP 2007 – Section B2.13 – Aircraft Noise, and 

3. Construction of a new dwelling without appropriate noise attenuation would 
be inconsistent with the objectives of the Department of Planning Ministerial 
(117) Direction on development near licensed aerodromes. 

 

 
COUNCIL COMMITTEE MEETING – 24 AUGUST 2010 
RECOMMENDATION: 
 
 
 

 
Councillor Bruce MacKenzie 
Councillor Caroline De Lyall  
 
 

 
That the Development Application 
(S96 modification) 16-2009-840-2 be 
approved. 

 
In accordance with the Section 375A, Local Government Act 1993, a division is 
required for this item. 
 
Those for the Motion: Crs Peter Kafer, Caroline De Lyall, Bruce MacKenzie, Steve 
Tucker, Shirley O'Brien, Geoff Dingle, Frank Ward, Bob Westbury, Sally Dover, Ken 
Jordan and Glenys Francis. 
 
Those against the Motion: Cr John Nell. 
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Councillor Peter Kafer  
Councillor Ken Jordan  
 
 

 
It was resolved that the Council Committee 
recommendation be adopted. 

 
In accordance with the Section 375A, Local Government Act 1993, a division is 
required for this item. 
 
Those for the Motion: Crs Peter Kafer, Caroline De Lyall, Bruce MacKenzie, Steve 
Tucker, Shirley O'Brien, Geoff Dingle, Frank Ward, Bob Westbury, Sally Dover, Ken 
Jordan and Glenys Francis. 
 
Those against the Motion: Cr John Nell. 
 

 

BACKGROUND 
 
The purpose of this report is to present a S96 modification application (to 
development consent) to Council for determination. 
 
The applicant lodged the original application for a single storey dwelling with 
council on 5 November 2009. The site fell within the 20-25 contours under the ANEF 
2025 map. In accordance with Council policy the applicant was advised of the 
requirement to lodge an aircraft noise assessment report to progress the application.  
 
The applicant submitted an Aircraft Noise Impact Assessment (report) on 26 February 
2010. The development consent was issued on March 5 2010 referencing the 
submitted report (condition 23).  
 

23. The development shall be constructed in accordance with the 

recommendations contained in the acoustic report prepared by Reverb 

Acoustics and dated February 2010. Prior to the issue of any Occupation 

Certificate, submit to the Principal Certifying Authority, certification 

confirming that the measures recommended in the acoustic report have 

been fully implemented.  This certification should confirm specific details of 

measures and materials/methods of construction. 

 
The applicant seeks by way of a section 96 modification to remove the ‘acoustic 
requirements’ (condition 23) of the development consent. 
 
The site has always been affected by aircraft noise although was previously not 
captured under the ANEF 2012 mapping contours. As recognition of the noise 
impacts at the subject site together with the increased noise levels and subsequent 
increased exposure expected by the JSF aircraft the site falls within the 20-25 
contours under the ANEF 2025 map. It should be understood that certain sites within 
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even the lower ANEF zones can experience noise levels high enough to be on the 
threshold of current design parameters. The subject site is one such example. 
 
The subject site has returned a predicted Lmax of 94dB(A) when tested in reference 
to the Department of Defences TNIP data as referenced by the submitted acoustic 
report. This 94dB(A) represents an increase of 6dB(A) over the ANEF 2012 noise levels. 
These high levels represent the subject site being situated in close proximity to the 
Williamtown RAAF instrument landing system (ILS) approaches. The nature of aircraft 
preparation under an ILS landing dictates the high noise levels. 
 
The high noise levels suggested  by the applicant’s submitted acoustic report would 
indicate that under ANEF 2025 the subject site would experience very high levels of 
aircraft noise and should be subject to the requirements of AS2012-2000. 
 
The stated dB(A) levels represent the thresholds of attainable attenuation levels 
available with standard building designs and materials. It is a clear indication of the 
requirement of the approved attenuation measures to be incorporated in the 
building.  The applicant's reasons for the removal of the requirement to install 
acoustic attenuation is stated in the letter accompanying the application which 
states: 
 

"We are writing this letter in objection to the acoustic requirements imposed 

on these developments. 

 

Our argument on this matter is that the original 2012 Contour Plan, these two 

blocks were not affected. Now under the 2025 Contour Plan they are 

affected. This would be a satisfactory requirement if these developments 

were in a new estate and all the surrounding blocks were also required to 

carry out these acoustic requirements. 

 

The fact of the matter is these developments are the last two remaining in the 

street, where none of the other existing properties have been affected by this 

imposition and extra cost involved in building there houses. 

 

In conclusion we are asking that the acoustic requirements for these 

developments be waivered due to them being the only two in the existing 

street. 

 

Your understanding and interpretation of our argument towards this matter in 

our favour would be greatly appreciated." 

 
FINANCIAL/RESOURCE IMPLICATIONS 
 
Approval of this S96 amendment to the development consent and the subsequent 
removal of condition 23 (noise attenuation requirements) could represent significant 
claims being brought against council in respect to nearby properties being situated 
now and previously in close proximity to the various ANEF mapping contours. 
 
Alternatively approval could lead to a marked increase of similar S96 modifications 
being brought to council for consideration. 
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LEGAL AND POLICY IMPLICATIONS 
 
The proposed amendment to the development application is inconsistent with 
Council’s long standing policy on aircraft noise and legal advice on the issue. 
 
The proposal would represent a major departure from previous and current council 
policy and could leave Council with significant legal exposure. 
 

SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
The social impacts would be represented by an increased number of individuals 
exposed to unacceptable levels of environmental noise. 
 
The economic impacts can be far reaching if dwelling occupants are sensitive to 
the levels of noise. These can include significant effects on health and amenity. 
 

CONSULTATION 
 
The original application was exhibited in accordance with Council policy and one 
(1) submission was received.  The submission was in relation to the proposed 
provision of a retaining wall between the subject property and the downhill 
neighbour and is not considered an issue in the context of this S96 modification 
application. 
 
This S96 modification was not exhibited given the proposed removal of the 
requested consent condition does not pose an issue that warrants exhibition. 
 

OPTIONS 
 
1) Adopt the recommendation. 

2) Reject or amend the Recommendations. 

 

ATTACHMENTS 
 
1) Locality Plan with ANEF 2025 Contours 

2) Locality Plan with ANEF 2012 Contours 

3) Assessment 

 
COUNCILLORS ROOM 
 
Nil. 
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TABLED DOCUMENTS 
 
1) Applicants S96 modification application and associated documentation. 
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ATTACHMENT 1 

LOCALITY PLAN WITH ANEF 2025 CONTOURS 
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ATTACHMENT 2 

LOCALITY PLAN WITH ANEF 2012 CONTOURS 
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ATTACHMENT 3 

ASSESSMENT 

The application has been assessed pursuant to Section 79C of the Environmental 
Planning and Assessment Act 1979 and the following is a summary of those matters 
considered relevant in this instance. 
 
THE PROPOSAL 
 
To amend the original development consent by way of removal of condition 23, 
(noise attenuation condition). 
 
THE APPLICATION 
 
Owner Luke Lidbury 
Applicant Luke Lidbury 
Detail Submitted The applicant’s submitted justification for 

the removal of the subject condition and 
associated ANEF maps. 

 
THE LAND 
 
Property Description Residential block of average size, slopes 

to rear corner of block by approx 2m and 
is surrounded by single and double storey 
residences. 

Address 3 Meehan Rd Raymond Terrace 
Area 850.7 square metres 
Dimensions Approx 40m long, Approx 19m wide (and 

variable) 
Characteristics Slopes to left rear of the block 
 
THE ASSESSMENT 
 
1. Planning Provisions 
 
LEP 2000 – Zoning Residential 2(a) 
Relevant Clauses Clause 16 – Objectives of the zone 
 

Objective 2(e) states that the consent 
authority must ensure that the design of 
residential areas takes into account 
environmental constraints.  Aircraft noise is 
an identified environmental constraint 
and is clearly identified by virtue of the 
promulgated ANEF maps and the data 
tabled within the applicant's submitted 
reports in regard to on-site predicted 
noise levels based on Joint Strike Fighter 
data from the Department of Defence. 
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Development Control Plan Cl. B2.13  
 
State Environmental Planning Policies Nil 
 
Other Relevant Planning Documentation 
 
Ministerial Direction 117 effective 1 July 2009 
Item 3.5 1(c) 
 
The direction tables discussion on development near licensed aerodromes and is 
intended to ensure that development for residential purposes or human occupation, 
if situated on land within the Australian Noise Exposure Forecast (ANEF) contours of 
between 20 and 25, incorporates appropriate mitigation measures so that the 
development is not adversely affected by aircraft noise. 
 
Australian Standard AS2021-2000 – Acoustics – Aircraft noise intrusion – Building siting 
and construction 
Clause 2.3.2 – Discussion on conditional acceptability of structures in regard to site 
acceptability under Table 2.1. 
Table 2.1 – determines site acceptability based on ANEF mapping contours 
Section 3 – determines building construction against aircraft noise intrusion 
Table 3.3 – Determines indoor design noise levels. 
 
Discussion 
 
The applicant wishes to remove consent condition 23 relating to the reference of the 
submitted aircraft noise impact assessment report.  
 
The block is clearly defined within the 20-25 contours of the ANEF 2025 map (the map 
which predicts noise impacts of the Joint Strike Fighter).  The original application 
incorporated attenuation measures to adequately offset the noise experienced at 
the site in respect to the military and domestic ILS flight path. 
The site has noise levels within a range that would suggest that even though it fell 
outside the ANEF 2012 contours it should have been considered to be subjected to 
the requirements of AS2021-2000 in accordance with Note 1 of table 2.1.  
 
("The actual location of the 20 ANEF contour is difficult to define accurately, mainly 

because of variation of flight paths.  Because of this, the procedure of Clause 2.3.2 

may be followed for building sites outside but near to the 20 ANEF contour"). 
 
Given that Council has not traditionally applied AS2021-2000 outside the adopted 
ANEF map contour the site would have been previously removed from attenuation 
requirements and as a result would have experienced unacceptable indoor noise 
levels. 
 
As recognition of the high level of aircraft noise exposure, and when extensively 
reviewed during the analysis leading to the ANEF 2025 map, the site has been 
included within the 20-25 contours.  
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It is considered extremely inappropriate to remove the requirement of noise 
attenuation to this property as it presents an inconsistency with the Department of 
Planning 117 Direction in regard to Aircraft Noise, Australian Standard AS2021-2000 – 
Acoustics – Aircraft noise intrusion – Building siting and construction, Council 
adopted standard procedure DCP2007, Department of Defence advice and 
Council's legal advice on the issue. 
 
It also, of course, is recommended to protect the health and lifestyle of all future 
occupants of the dwelling. 
 
2. Likely Impact of the Development 
 
The environmental impact of the development is negligible. 
 
3. Suitability of the Site 
 
The suitability of the site is satisfactory in respect to the proposed development, 
subject to conditions of consent in respect to aircraft noise. 
 
4. Submissions 
 
One (1) submission was received on the original application and as discussed 
previously did not present an issue that should present a consideration in the context 
of this modification.  
 
5. Public Interest 
 
There is no significant interest to the public realm in respect to the development 
other than those highlighted within other sections. 
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ITEM NO.  4 FILE NO: 16-2009-768-2 
 

SECTION 96 APPLICATION TO MODIFY DEVELOPMENT CONSENT FOR 
DETACHED DUAL OCCUPANCY & TWO LOT TORRENS TITLE 
SUBDIVISION AT NO. 4 MEEHAN ROAD, RAYMOND TERRACE 
 
REPORT OF: KEN SOLMAN - ACTING MANAGER, DEVELOPMENT AND BUILDING 
GROUP: SUSTAINABLE PLANNING 
 

RECOMMENDATION IS THAT COUNCIL:  
 

Refuse Development Application 16-2009-768-2 for the following reasons: 

 

1) Construction of a new Dual Occupancy without appropriate noise 
attenuation would result in occupants being exposed to unacceptable 
aircraft noise impacts and unacceptable indoor sound levels. 

2) Construction of a new Dual Occupancy without appropriate noise 
attenuation would be inconsistent with the provisions of Australian Standard 
AS2021-2000, Acoustics – Aircraft noise intrusion – Building siting and 
construction and Port Stephens Council DCP 2007 – Section B2.13 – Aircraft 
Noise  

3) Construction of a new dwelling without appropriate noise attenuation would 
be inconsistent with the objectives of the Department of Planning Ministerial 
(117) Direction on development near licensed aerodromes. 

 

 
COUNCIL COMMITTEE MEETING – 24 AUGUST 2010 
RECOMMENDATION: 
 
 
 

 
Councillor Bruce MacKenzie  
Councillor Caroline De Lyall  
 
 

 
That the Development Application 
(S96 modification) 16-2009-768-2 be 
approved. 

 
In accordance with the Section 375A, Local Government Act 1993, a division is 
required for this item. 
 
Those for the Motion: Crs Peter Kafer, Caroline De Lyall, Bruce MacKenzie, Steve 
Tucker, Shirley O'Brien, Geoff Dingle, Frank Ward, Bob Westbury, Sally Dover, Ken 
Jordan and Glenys Francis. 
 
Those against the Motion: Cr John Nell. 
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Councillor Peter Kafer  
Councillor Ken Jordan  
 
 

 
It was resolved that the Council Committee 
recommendation be adopted. 

 
In accordance with the Section 375A, Local Government Act 1993, a division is 
required for this item. 
 
Those for the Motion: Crs Peter Kafer, Caroline De Lyall, Bruce MacKenzie, Steve 
Tucker, Shirley O'Brien, Geoff Dingle, Frank Ward, Bob Westbury, Sally Dover, Ken 
Jordan and Glenys Francis. 
 
Those against the Motion: Cr John Nell. 
 
 

 

BACKGROUND 
 
The purpose of this report is to present a Section 96 development application to 
Council for determination at the request of Mayor Mackenzie. 
 
The applicant lodged the original application for a detached dual occupancy and 
two lot Torrens title subdivision with Council on 14 October 2009.  The site fell within 
the 20-25 contours under the ANEF 2025 map.  In accordance with Council policy 
the applicant was advised of the requirement to lodge an aircraft noise assessment 
report to progress the application. 
 
The applicant submitted an Aircraft Noise Impact assessment report, however it 
related to the wrong property description and only a single dwelling.  The 
development consent was issued on 30 March 2010 including condition 53: 
 
53) Two copies of an amended Aircraft Noise Impact Assessment for each 
dwelling shall be submitted to and approved by Council prior to the issue of 
Construction Certificate, referencing the correct property description/address and 
plans submitted with the application. The development shall be constructed in 
accordance with the recommendations contained in the amended acoustic report. 
 
Prior to the issue of any Occupation Certificate, submit to the Principal Certifying 
Authority, certification confirming that the measures recommended in the acoustic 
report have been fully implemented. This certification should confirm specific details 
of measures and materials/methods of construction. 
 
The applicant seeks by way of a section 96 modification to remove the “acoustic 
requirements” (condition 53) of the development consent. 
 
The site has always been affected by aircraft noise although was previously not 
captured under the ANEF 2012 mapping contours.  As recognition of the noise 
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impacts at the subject site together with increased noise levels and subsequent 
increased exposure expected by the Joint Strike Fighter aircraft the site falls within 
the 20-25 contours under the ANEF 2025 map.  It should be understood that certain 
sites within even the lower ANEF zones can experience noise levels high enough to 
be on the threshold of current design parameters.  The subject site is one such 
example. 
 
The subject site has returned a predicted Lmax of 94dB(A) when tested in reference 
to the Department of Defence TNIP data as referenced by the submitted acoustic 
report.  This 94dB(A) represents an increase of 6dB(A) over the ANEF 2012 noise levels.  
These high levels represent the subject site being situated in close proximity to the 
Williamtown RAAF Instrument Landing System (ILS) approaches.  The nature of 
aircraft preparation under the ILS landing dictates the high noise levels. 
 
The high noise levels suggested by the applicant’s submitted acoustic report would 
indicate that under ANEF 2025 the subject site would experience  very high levels of 
aircraft noise and should be subject to the requirements of AS2012-2000. 
 
The stated dB(A) levels represent the thresholds of attainable attenuation levels 
available with standard building designs and materials.  It is a clear indication of the 
requirements of the approved attenuation to be incorporated in the buildings.   
 
The applicant’s reasons for the removal of the requirement to install acoustic 
attenuation is stated in the letter accompanying the application – 
 
“Our argument on this matter is that the original 2012 Contour Plan, [this block was] 
not affected.  Now under the 2025 Contour Plan [it is] affected.  This would be a 
satisfactory requirement if [the development was] in the new estate and all 
surrounding blocks were also required to carry out these acoustic requirements. 
 
The fact of the matter is [this development is one of] the last two remaining in the 
street, where none of the other existing properties have been affected by this 
imposition and extra cost involved in building there houses. 
 
In conclusion we are asking that the acoustic requirements for [this development] 
be waivered due to them being the only two in the existing street.” 
 

FINANCIAL/RESOURCE IMPLICATIONS 
 
Approval of this S96 amendment to the development consent and the subsequent 
removal of condition 53 (noise attenuation requirements) could represent significant 
claims being brought against Council in respect to nearby properties being situated 
now and previously in close proximity to the various ANEF mapping contours. 
 
Alternatively approval could lead to a marked increase of similar S96 modifications 
being brought to Council for consideration. 
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LEGAL, POLICY AND RISK IMPLICATIONS 
 
The proposed amendment to the development application is inconsistent with 
Council’s long standing policy on aircraft noise and legal advice on the issue. 
 
The proposal would represent a major departure from previous and current Council 
policy and could leave Council with significant legal exposure. 
 

SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
The social impacts would be represented by an increased number of individuals 
exposed to unacceptable levels of environmental noise. 
 
The economic impacts can be far reaching if dwelling occupants are sensitive to 
the levels of noise.  These can include significant effects on health and amenity. 
 

CONSULTATION 
 
The original application was exhibited in accordance with Council policy and no 
submissions were received.   
 
This S96 modification was not exhibited given the proposed removal of the 
requested consent condition does not pose an issue that warrants exhibition. 
 

OPTIONS 
 
1) Adopt the recommendation. 

 
2) Reject or amend the recommendation. 
 

ATTACHMENTS 
 
1) Locality Plan with ANEF 2025 contours. 
2) Locality Plan with ANEF 2012 contours. 
3) Assessment. 
 
 

COUNCILLORS ROOM 
 
Nil. 
 

TABLED DOCUMENTS 
 
Nil. 
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ATTACHMENT 1  

-LOCALITY PLAN WITH ANEF 2025 CONTOURS 
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ATTACHMENT 2 

LOCALITY PLAN WITH ANEF 2012 CONTOURS 
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ATTACHMENT 3 

ASSESSMENT 

 

The application has been assessed pursuant to Section 79C of the Environmental 
Planning and Assessment Act 1979 and the following is a summary of those matters 
considered relevant in this instance. 
 
THE PROPOSAL 
 
To amend the original development consent by way of removal of condition 53 
(noise attenuation condition). 
 
THE APPLICATION 
 
Owner    Chad Lidbury 
Applicant     Chad Lidbury 
Detail submitted The applicant’s submitted justification for the 

removal of the subject condition. 
 
THE LAND   
 
Property description   Lot 48 DP 845840 
Address     4 Meehan Road Raymond Terrace 
Area   838.5m2 
Dimensions   25.079m x 24m x 37m x 48.142m 
Characteristics Irregular shaped with fall of approximately 15% to 

the south.  Frontage to Meehan Road. 
 
THE ASSESSMENT 
 
1. Planning Provisions 
 
LEP 2000 – Zoning   Residential 2(a) 
Relevant Clauses   Cl 16 Objectives of the zone 
 
Objective 2(e) states that the consent authority must ensure that the design of 
residential areas takes into account environmental constraints.  Aircraft noise is an 
identified environmental constraint and is clearly identified by virtue of the 
promulgated ANEF maps and the data tabled within the applicant's submitted 
reports in regard to on-site predicted noise levels based on Joint Strike Fighter data 
from the Department of Defence 
 
Development Control Plan  Section B2.13 Aircraft Noise 
 
State Environmental Planning Policies Nil 
 
Other Relevant Planning Documentation 
 
Ministerial direction 117 (effective 1 July 2009) 
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Item 3.5 1(c) 
The direction tables discussion on development near licensed aerodromes and is 
intended to ensure that development for residential purposes or human occupation, 
if situated on land within the Australian Noise Exposure Forecast (ANEF) contours of 
between 20 and 25, incorporates appropriate mitigation measures so that the 
development is not adversely affected by aircraft noise. 
 
Australian Standard AS2021-2000 – Acoustics – Aircraft noise intrusion – Building siting 
and construction 
Clause 2.3.2 – Discussion on conditional acceptability of structures in regard to site 
acceptability under Table 2.1 
Table 2.1 – determines site acceptability based on ANEF mapping contours 
Section 3 – determines building construction against aircraft noise intrusion 
Table 3.3 – Determines indoor design noise levels. 
 
Discussion 
 
The applicant wishes to remove consent condition 53 relating to the reference of the 
submitted aircraft noise assessment report. 
 
The block is clearly defined within the 20-25 contours of the ANEF 2025 map (the map 
which predicts noise impacts of the Joint Strike Fighter).  The original application 
incorporated attenuation measures to adequately offset the noise experienced at 
the site in respect to the military and domestic ILS flight path.  The site has noise levels 
within a range that would suggest that even though it fell outside the ANEF 2012 
contours it should have been considered to be subjected to the requirements of 
AS2021-2000 in accordance with Note 1 of table 2.1. 
 
("The actual location of the 20ANEF contour is difficult to define accurately, mainly 

because of variation of flight paths.  Because of this, the procedure of Clause 2.3.2 

may be followed for building sites outside but near to the 20 ANEF contour"). 

 
Given that Council has not traditionally applied AS2021-2000 outside the adopted 
ANEF map contour the site would have been previously removed from attenuation 
requirements and as a result would have experienced unacceptable indoor noise 
levels. 
 
As recognition of the high level of aircraft noise exposure, and when extensively 
reviewed during the analysis leading to the ANEF 2025 map the site has been 
included within the 20-25 contours. 
 
It is considered extremely inappropriate to remove the requirement of noise 
attenuation to this property as it presents an inconsistency with the Department of 
Planning (117) Direction in regard to Aircraft Noise, Australian Standard AS2021-2000 
– Acoustics – Aircraft noise intrusion – Building siting and construction, Council 
adopted standard procedures, DCP2007, Department of Defence advice and 
Council's legal advice on the issue. 
 
It also, of course, is recommended to protect the health and lifestyle of all future 
occupants of the dwelling. 
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2. Likely Impact of Development 
 
The environmental impact of the development is negligible. 
 
3. Suitability of the Site 
  
The suitability of the site is satisfactory in respect to the proposed development, 
subject to conditions of consent in respect to aircraft noise. 
 
 
4. Submissions 
 
No submissions were received on the original application.  This S96 modification was 
not exhibited given the proposed removal of the requested consent condition does 
not pose an issue that warrants exhibition. 
 
5. Public Interest 
 
The development is contrary to the public interests and expectations, of an orderly 
and predictable built environment. 
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ITEM NO.  5 FILE NO: PSC2006-6662 
 

 

KINGS HILL DRAFT LOCAL ENVIRONMENTAL PLAN 2010 – PROPOSED 
REZONING OF LAND AT NEWLINE ROAD ADJOINING THE 
BEDMINSTER WASTE MANAGEMENT FACILITY – CONSIDERATION OF 
LATEST DEPT. OF DEFENCE AIRCRAFT NOISE ADVICE 
 
REPORT OF: DAVID BROYD – GROUP MANAGER 
GROUP: SUSTAINABLE PLANNING 
 

RECOMMENDATION IS THAT COUNCIL:  
 

1) Request that the NSW Department of Planning issue a certificate under 
section 65 of the Act to enable public exhibition of the draft Local 
Environmental Plan to amend the Kings Hill draft LEP with respect to Part Lot 3 
in DP 1098770 to rezone the land to R1 General Residential and E2 
Environmental Conservation (Attachment 1).  

 

 
COUNCIL COMMITTEE MEETING – 24 AUGUST 2010 
RECOMMENDATION: 
 

 
 

 
Councillor  Bruce MacKenzie  
Councillor  Glenys Francis  
 
 

 

That Council invite the noise 
consultant to address Council and 
that the report be deferred until 
such time. 

 
In accordance with the Section 375A, Local Government Act 1993, a division is 
required for this item. 
 
Those for the Motion: Crs Peter Kafer, Caroline De Lyall, Bruce MacKenzie, Steve 
Tucker, Shirley O'Brien, Geoff Dingle, Frank Ward, Bob Westbury, Sally Dover, Ken 
Jordan, Glenys Francis and John Nell. 
 
Those against the Motion: Nil. 
 
The amendment on being put became the motion which was put and carried. 
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ORDINARY COUNCIL MEETING – 24 AUGUST 2010 
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Councillor Bruce MacKenzie  
Councillor Ken Jordan  
 
 

 
It was resolved that Council: 

1. Request that the NSW 
Department of Planning issue a 
certificate under section 65 of the 
Act to enable public exhibition of 
the draft Local Environmental 
Plan to amend the Kings Hill draft 
LEP with respect to Lot 3 in DP 
1098770 and Lot 11 in DP 37340, 
Newline Road, Raymond Terrace 
to rezone the land to R1 General 
Residential and E2 Environmental 
Conservation (Attachment 2).  

2) Invite the noise consultant to 
address Council. 

3) Incorporate the same clause/s as 
was drafted for the overall Kings 
Hill LEP in relation to odour. 

 

 

In accordance with the Section 375A, Local Government Act 1993, a division is 
required for this item. 
 
Those for the Motion: Crs Peter Kafer, Caroline De Lyall, Bruce MacKenzie, Steve 
Tucker, Shirley O'Brien, Geoff Dingle, Frank Ward, Bob Westbury, Sally Dover, Ken 
Jordan, Glenys Francis and John Nell. 
 
Those against the Motion: Nil. 
 
The motion on being put was carried. 
 
 
AMENDMENT 
 

 
 

 
Councillor  Glenys Francis  
Councillor  Peter Kafer  
 
 

 

That Council invite the noise consultant 
to address Council and that the report 
be deferred until such time. 

 

In accordance with the Section 375A, Local Government Act 1993, a division is 
required for this item. 
 
Those for the Motion: Crs Peter Kafer and Glenys Francis. 
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Those against the Motion: Crs Caroline De Lyall, Ken Jordan, Steve Tucker, Shirley 
O'Brien, Geoff Dingle, John Nell, Bob Westbury, Frank Ward, Sally Dover and Bruce 
MacKenzie. 
 
The amendment on be put was lost. 
 

 

BACKGROUND 
 
The purpose of this report is to advise Council of additional information received from 
Department of Defence (DoD) under section 62 of the Environmental Planning and 
Assessment Act 1979 (the Act).  
 
This information should be considered by Council prior to furthering its request made 
on 9th May 2010 to the NSW Department of Planning to publicly exhibit the draft LEP. 
 
On 18th December 2007 Council considered a request to rezone the subject land 
(Attachment 2) and resolved to: 
 
a) Support a rezoning request over a portion of Lot 3 DP 1098770 and Lot 11 DP 37430 
Newline Road, Raymond Terrace with the appropriate buffers to be established 
through the rezoning process and to be agreed by Council in a subsequent report to 
Council post exhibition of the draft LE;  
b) The draft LEP and associated Development Control Plan being integrated with 
the Kings Hill draft LEP and DCP, Section 94 and/or developer agreements to ensure 
coordination and integration of the development of the town of Kings Hill with the 
subject land; 
c) Council receiving formal commitment from the landowner to fund the 
undertaking of the third party review of noise and odour issues above and beyond 
the fee attracted by the rezoning request to inform Council of these issues 
associated with the King Hill draft Local Environmental Plan. 
 
Council should note that:  
the two eastern parcels of land are already included within the Kings Hill draft LEP 
that Council adopted to be forwarded to the Department of Planning requesting 
the Minister to make that Plan on 25th May 2010; and 
the western parcel is the subject of this report (Attachment 1).   
 
Preparation of the Draft LEP has been delayed since 2007 due to the establishment 
of the Aircraft Noise Working Group by the former NSW Minister for Planning and the 
former federal Minister for Defence in 2008 to determine if Kings Hill could be 
developed relative to noise pollution associated with the proposed introduction of 
the Joint Strike Fighter (JSF) in 2018.  This lead to the promulgation of the Australian 
Noise Exposure Forecast 2025 (ANEF) by DoD in October 2010. The new ANEF affects 
approximately 1/3 of the eastern area of Kings Hill within the 20-25 ANEF contour i.e. 
residential dwellings are conditionally permissible. 
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Military Aircraft Noise - Department of Defence Advice 
 
DoD advised on 30th September 2009 (Attachment 3) prior to the promulgation of 
ANEF 2025 that: 
 
• Defence has strong reservations over the use of the Kings Hill site for residential 

purposes.  

• The site is presently affected by aircraft noise and the levels of aircraft noise are 

predicted to increase with the introduction of the New Air Combat Capability at 

RAAF Base Williamtown.  

• Defences position on the subject site is the same for Kings Hill as the issues are the 

same and it should undergo consistent assessment and ultimately result in a 

consistent outcome. 

• In the event Council and the NSW Government pursue the draft LEP it is important 

that mechanisms be established to ensure future residents are not exposed to the 

upper most levels of aircraft noise, that future residents are aware of the noise 

impacts prior to purchase, and that additional design provisions are required 

during construction to minimise these impacts in the future. To address these 

concerns Defence strongly requests: 

o That no area of the site be rezoned for residential use where subsequent 

development would be unable to achieve those indoor noise levels in AS 

2021-2000 regardless of location relative to any ANEF contour. Further, that the 

issues of lifestyle and affordability be given appropriate consideration in this 

regard. 

o That all prospective purchasers are advised of military noise occurring at the 

site, that this noise is likely to increase over time, and that particular design 

requirements are necessary during construction. 

 
On 30th April 2010 DoD provided advice on the aircraft noise at various locations 
across Port Stephens and noise reduction achieved as a result of two sets of 
construction methods for buildings (Attachment 4). Council sought further advice on 
the implications of this for the land subject to this report. On 28th June 2010 DoD 
advised of the relevant ANEF contours and the average maximum noise levels for 
the Hornet and Joint Strike Fighter that apply to the subject site. Council mapped this 
data (Attachment 5). DoD advise that: 
 
• The site of the proposed rezoning is influenced by aircraft noise from a number of 

separate flight tracks and profiles. 

• Under the 2025 ANEF the majority of the site is inside or within 1km of the 20 ANEF 

contour. 

• Land beyond the 20 ANEF contour is still subject to aircraft noise and the maps 

show very high average maximum noise levels across the proposed 

development site and in the south western corner of the Kings Hill site. At these 

average maximum noise levels it can be very difficult to achieve the degree of 

noise controls required to comply with the indoor sound design levels in AS 2021-

2000.  

• Defence notes the conclusions contained in the NSW Department of Planning's 

Independent Review of Australian Noise Exposure Concepts for RAAF Base 

Williamtown (May 2009) that it may be prudent to consider delaying that part of 
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the development of the Kings Hill site in the south western corner, where noise 

levels may exceed 85 dB(A). These noise levels have now been confirmed. 

• Given the average maximum noise levels and due to the difficulty of achieving 

the degree of noise controls and due to the difficulty of achieving the degree of 

noise controls required to comply with AS 2021-2000 residential development to 

the west of Grid Point 9C should not occur. 

• If a decision is made to support the rezoning to permit residential development 

which would be inconsistent with AS 2021-2000 Defence would not accept 

responsibility for any future liabilities. 

• Should this rezoning proceed it is essential that both the NSW Department of 

Planning and Council ensure prospective buyers are aware both the EWT and 

Kings Hill sites are affected by aircraft noise to varying degrees.   

 
Odour - Department of Environment, Conservation, Climate Change and Water 
(DECCW) advice 
 
DECCW provided comment on the draft LEP on 21st September 2009 and 22nd 
December 2009. The 21st September 2009 advice is based primarily on the relevant 
Council report and independent review at the time and is summarised as follows:  
 
DECCW concurs with the recommended 1000m buffer as an appropriate 
precautionary interim measure to protect against odour impacts given: 
The Bedminster facility has a history of causing odour complaints up to two 
kilometres away 
Effective odour control requires good operation and housekeeping 
Development is unlikely to occur on the subject land for 5 to 10 years 
The 1000m buffer zone could be refined in the future based on: 
A demonstrated history of the Bedminster operation to operate without causing 
adverse odour impacts during 'normal' operations 
A revised modelling based assessment for 'normal' operations 
A demonstrated history of the Bedminster operation to avoid plant upsets resulting in 
odour incidents 
 
DECCW subsequently revised its advice on 22nd December 2009 and is summarised 
as follows: 
 
The proposed rezoning should not result in odour conflicts as compliance with the 
terms of the restrictive covenant should ensure that all potentially odorous 
operations from the Bedminster Facility are consistent with residential development 
on any part of the site subject of the draft LEP. 
Advice provided on 21st September 2009 was provided without an understanding of 
the requirements of the restrictive covenant on the title of the land on which the 
Bedminster Facility is located. 
The requirements of the restrictive covenant are such that odour emissions must be 
managed so that they are highly unlikely to cause offensive odour on land subject to 
the draft LEP.  
It is understood that SITA CEC Environmental Solutions agreed to the restrictive 
covenant when purchasing the land and composting facility from Newline 
Resources. As such SITA CEC is likely to have the expectation that the land subject to 
the draft LEP would change to residential. Regardless of expectations, SITA CEC 
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essentially agreed upon purchase to take sole responsibility for avoiding future odour 
conflicts.  
From DECCW's understanding of the operations of the facility, it is technically 
feasible for the operator to comply with the terms of the restrictive covenant.   
 
The issue of odour has not influenced the recommendation of this report.  
 

FINANCIAL/RESOURCE IMPLICATIONS 
 
Stage 1 rezoning fees of $34 755 were paid on 13th April 2007.  
 
If the rezoning proceeds to public exhibition stage 2 rezoning fees will be sought 
from the applicant in accordance with Council's Fees and Charges Schedule.  
 

LEGAL, POLICY AND RISK IMPLICATIONS 
 
DoD advice that residential development should not occur west of Point C in 
Attachment 5 raises the question as to what weight Council – as the local planning 
authority - should give to this advice for land outside of ANEF contours.  DoD has 
verbally advised that DoD data that is mapped in Attachment 5 will not lead to 
amendments to the ANEF 2025.  
 
Whilst awaiting DoD clarification on the frequency of the noise events to calculate 
the average maximum noise level, it is reasonable to conclude that the frequency 
of noise events to generate an average maximum noise levels beyond the ANEF 
2025 is not sufficient to warrant inclusion within the ANEF contours. There are likely to 
be many locations across Port Stephens where average maximum noise levels may 
preclude residential development occurring but noise events are statistically of 
insufficient frequency to not warrant inclusion of such locations into the ANEF. 
Therefore, for land use planning purposes, it would not be appropriate to act on DoD 
advice for land outside of the ANEF 2025.  
 
Council advised Department of Planning concerning the Kings Hill draft LEP on 21st 
July 2010 that Council can only rely on ANEF 2025 to make land use planning 
decisions as this is the Australian system recognised by Federal, state and local 
governments for guiding land use planning decisions and aircraft noise.  
  
However, for land within the ANEF contours DoD advice has greater weight and 
should be used for considering land use planning mattes.   
 
Draft Aircraft Noise Policy 
 
Council's draft aircraft noise policy, on exhibition until 27th August 2010, establishes an 
approach to the rezoning of land affected by aircraft noise. The draft policy, if 
adopted by Council, will apply to planning proposals including the subject draft LEP.  
The draft policy identifies that Council has a duty of care when exercising its 
planning functions and must have regard for ANEF maps in accordance section 117 
Ministerial Direction 3.5 Development near Licensed Aerodromes under the Act.  
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The draft policy identifies three criteria for planning proposals within the aircraft noise 
area: 
 

o Aircraft noise burden 
o Site suitability 
o Aircraft noise reduction (ANR) 

 
Aircraft noise thresholds are defined in terms of ANEF values under AS 2021-2000 and 
all building types are classed as acceptable where the ANEF value is less than 20. 
That is, no attenuation measures are required. Notwithstanding DoD comments 
regarding land outside the ANEF having a high average maximum noise level, 
Council has no alternative other than to be guided by the 2025 ANEF map and A.S  
2021-2000. Such land outside the ANEF is considered suitable for residential purposes 
both under the AS 2021-2000 and section 117 Direction 3.5 and therefore does not 
add to an increase in the aircraft noise burden.  
 
In respect to where the land is affected by ANEF 2025 having regard to the forecast 
average maximum noise levels for the site provided by the DoD, Council has a duty 
of care to ensure the land is suitable for the intended residential land use, and must 
rely on AS 2021-2000 for site suitability and aircraft noise reduction requirements. In 
this regard the site complies with the site suitability table being within the 20-25 ANEF 
contours. However, the question arises whether it is practicable and reasonable for 
future dwelling to meet the level of aircraft noise reduction required by AS 2021-
2000. Whether it is practicable and reasonable to build on part of the site within the 
ANEF contour on the site is discussed in the Sustainability Implications section of this 
report.  
 
Odour 
 
The proponent's odour modelling has lead to the proponent applying a restricted 
covenant between its land (Attachment 2) and that of the owner of the Bedminster 
Waste Transfer Station to the south i.e. the issue of odour and the risk of future 
emissions from the plant stops at the property boundary of the subject land.  
Council's legal adviser, Harris Wheeler has advised that restrictive covenants cannot 
be used by Council to manage land use planning conflicts under Part 3 of the Act. If 
Council supports the recommendations of this report, then odour becomes less of an 
issue due to the affected land largely falling within the ANEF 20 contour (Attachment 
4).   
If Council resolves to disregard the military aircraft noise issues raised by this report 
and include all the land into the draft LEP, then advice will be sought from the 
Department of Planning on the appropriateness of using restrictive covenants as the 
proponent is advocating. The outcome of this would be reported to Council post 
exhibition in accordance with its resolution of 2007.  
  
It should be noted that Council deferred the odour clause and "potential odour 
affectation" map from the draft Kings Hill LEP 2010 when it adopted this LEP in May 
2010. Due to advice from the Department of Planning, the approval of the owner of 
this land (Mondell Properties) and to not further delay the Department of Planning's 
assessment of the draft LEP, the proposed E2 and R1 zoning of the "potential odour 
area" has also been deferred.  
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 SOCIAL, ECONOMIC AND ENVIRONMENTAL SUSTAINABILITY IMPLICATIONS 
 
The requirements to build dwellings on any future residential lots should be 
considered by Council in rezoning land. To progress with rezoning the western part of 
the site, Council should give consideration to whether it is reasonable and 
practicable to build a dwelling on land affected by average maximum noise levels 
of 90-95 decibels. There are significant financial implications for future purchasers of 
land where development will be conditionally acceptable and subject to high 
average maximum noise levels due to the construction materials and methods 
needed to meet the indoor design sound levels of AS 2021-2000. 
 
The Renzo Tonin draft North Raymond Terrace Independent Review of Aircraft Noise 

Impacts (2008) identifies the likely construction methods required to build a dwelling 
on land affected by average maximum noise levels of 90 to 95 decibels compared 
to lower average maximum noise levels of up to 70 decibels (Attachment 7).  
 
The advice provided by DoD on 30th April 2010 on the aircraft noise reduction 
achieved at various sites within the LGA as a result of two sets of construction 
methods also provides a useful indication of the implications for future construction 
on the western part of the site.   
 
The extract from Renzo Tonin 2008 and advice from Department of Defence shows 
that if a dwelling is constructed on the western part of the site it is likely to be subject 
to onerous construction methods and very high construction costs compared to a 
typical dwelling with lower exposure to aircraft noise.  
 
The proponent was provided with a copy of the aircraft noise information from the 
DoD (Attachment 5). In response the proponent has submitted recommendations 
from acoustic consultants Reverb Acoustics (Attachment 8) that identifies dwelling 
design and orientation measures for future dwellings to meet the indoor design 
sound levels of AS 2021-2000 on land subject to average maximum noise levels of 90 
to 95 decibels. The report states that an Lmax noise level of 95 dB(A) is the upper limit 
where a residence can be economically designed to reduce internal aircraft noise 
levels to comply with AS 2021-2000. The recommendations are not quantified by the 
proponent in terms of cost to future applicants.  
 
A further matter to consider is the typical dwelling design that applicants will seek to 
build on the site. The usual approach is to choose from a set range of designs 
offered by building companies that are generally not designed with aircraft noise as 
a primary consideration. The construction methods required to meet AS 2021-2000 
are usually a 'retro fit' of an existing house design. The usual approach by applicants 
has been to be present an existing design to an acoustic consultant to recommend 
compliance measures.  
 
The design and cost implications of building in an area mapped as affected by 
aircraft noise usually become apparent when a development application is 
prepared and lodged with Council. This is regardless of notification on planning 
certificates issued under section 149 of the Environmental Planning and Assessment 
Act 1979 that the property is mapped as affected by aircraft noise. No formal 
mechanism, other than a general reference to affectation in 149 certificates, has 
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been explored or suggested to make future purchasers of land aware of the extent 
of design requirements and additional cost required.  
 
Council is usually placed in the position of enforcing compliance with the regulatory 
framework for development in areas mapped as affected by aircraft noise. This will 
be the case for the western part of the site in the event that it is rezoned for 
residential development. This creates significant conflict between Council and 
applicants during the assessment of development applications for dwellings, 
because Council is seen as enforcing onerous development standards and costs 
even though it is not responsible for ANEF mapping, AS 2021-2000 and NSW section 
117 Direction 3.5 for Development Near Licensed Aerodromes.  
 
This is being experienced by Council at the present time following the release of the 
ANEF 2025. It follows that rezoning land for residential development in areas of very 
high average maximum noise levels, such the western part of the site, will 
perpetuate this issue and is likely to create an environment for future conflict 
between applicants and Council. 
 
Based on the advice from the DoD and in consistent with ANEF 2025, it is 
recommended that only the eastern half of the western portion of land outside of 
the ANEF 2025 be considered for residential development as per Attachment 1.          
 

CONSULTATION 
 
The Department of Planning has not yet endorsed Council's request to certify the 
draft LEP to allow Council to exhibit the draft Plan. Whilst the Department advised 
Council on the 22nd July 2010 that its request was incomplete, it has not been 
prepared to issue a certificate until it was clear how Council was intending to 
manage aircraft noise and odour. The issue of noise has been addressed in this 
report.  
 
DECCW initially advised that an odour buffer area of 1000m that was recommended 
in the report to Council in 2007 was appropriate given the history of odour 
complaints up to 2 kms from the Bedminster Waste Transfer Station. However, 
subsequent to a meeting between DECCW officers, the proponent and Council 
staff, DECCW advised that a restrictive covenant between 2 private parties (i.e. the 
owner of the waste transfer station and a residential land owner/s) was sufficient for 
DECCW to have no objection to the draft LEP proceeding.  
 
However, Harris Wheeler advised Council that a restrictive covenant between two 
private parties was not an instrument that Council can rely on to make land use 
planning decisions and avoid or manage land use planning conflicts. Council is 
awaiting advice in writing from the Department of Planning to ascertain if it 
considers that it is appropriate to use restrictive covenants to determine land use 
planning matters under Part 3 of the Environmental Planning and Assessment Act.  
 
Other advice has been received from agencies under Section 62 consultations that 
have or will influence the draft LEP. However, they are not significant enough to 
warrant at this point in the process, to be brought to council's attention for further 
consideration. They will be detailed in the post exhibition report to council.  
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OPTIONS 
 
1) Adopt the recommendations of this report 

2) Amend the recommendations of this report 

3) Reject the recommendations of this report 

 
ATTACHMENTS 
 
1) Recommended zone layout 

 2) Zone layout 18th December 2007 

3)  Composite 2012-2025 ANEF Average Maximum Noise Level Map 

4)  Department of Defence advice 28th June 2010 

5)  Department of Defence advice 30th April 2010 

6)  Department of Defence advice 30th September 2009 

7)  Extract from Draft North Raymond Terrace Independent Review of Aircraft Noise 
Impacts (Renzo Tonin 2008) 

8) Reverb Acoustics Report 28th July 2010 

 
COUNCILLORS ROOM 
 
Nil. 
 

TABLED DOCUMENTS 
 
Nil. 
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ATTACHMENT 1 

RECOMMENDED ZONE LAYOUT 
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ATTACHMENT 2 

PROPOSED FIRE LAYOUT 
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ATTACHMENT 3 

COMPOSITE 2012-2025 ANEF MAP 
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ATTACHMENT 4 

DEPARTMENT OF DEFENCE ADVICE 28TH JUNE 2010 
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ATTACHMENT 5 

DEPARTMENT OF DEFENCE ADVICE 30TH APRIL 2010 
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ATTACHMENT 6 

DEPARTMENT OF DEFENCE ADVICE 30TH SEPTEMBER 2009 
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ATTACHMENT 7 

DRAFT NORTH RAYMOND TERRACE INDEPENDENT REVIEW OF AIRCRAFT NOISE 
IMPACTS, (RENZO TONIN 2008) 
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ATTACHMENT 8 

REVERB ACOUSTICS REPORT 28TH JULY 2010 
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ITEM NO.  6 FILE NO: A2004-0242 
 

QUARTERLY BUDGET REVIEW AS AT 30 JUNE 2010 
 
REPORT OF: DAMIEN JENKINS – MANAGER, FINANCIAL SERVICES  
GROUP: COMMERCIAL SERVICES 
 

RECOMMENDATION IS THAT COUNCIL:  
 

1) Notes the estimated Statement of Cash Position to 30/6/2010 as detailed in 
ATTACHMENT 1 to this report. 

2) Notes the estimated Statement of Restricted Funds Movements to 30/06/2010 
as detailed in ATTACHMENT 2 to this report. 

4) Approve the discretionary changes to the adopted recurrent budget, 
(totalling $631,980, a positive effect on revenue) as detailed under separate 
cover as TABLE 1 of DOCUMENT 1 to this report and vote the necessary funds 
to meet the expenditure. 

5) Approve the discretionary changes to the adopted capital budget, (totalling 
$387,774 a positive effect on revenue) as detailed under separate cover as 
TABLE 2 of DOCUMENT 1 to this report and vote the necessary funds to meet 
the expenditure. 

6) Notes the identified issues, which may have a future budgetary impact, as 
identified under separate cover as TABLE 3 of DOCUMENT 1 to this report. 

7) Notes the estimated surplus/(deficit) from ordinary activities before capital 
amounts of ($1,683,061). 

8)  Notes the Quarterly Budget Review comparing Budgets to Actuals as tabled 
under a separate cover as DOCUMENT 2 to this report. 

 

 
COUNCIL COMMITTEE MEETING – 24 AUGUST 2010 
RECOMMENDATION: 
 

 
 

 
Councillor Bruce MacKenzie  
Councillor Caroline De Lyall  
 
 

 

That the recommendation be adopted. 
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Councillor Ken Jordan  
Councillor Shirley O'Brien  
 
 

 
It was resolved that the 
recommendation be adopted. 
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BACKGROUND 
 
The purpose of this report is to amend the Budget by bringing to Council’s attention 
the proposals and issues that have an impact on the 2009/2010 Budget. 
 
Council adopted its Council Plan 2009/2013 (Council Minute 169) on the 9th June, 
2009 this included budget estimates for the 2009/2010 financial year. 
 
The major changes to the Recurrent Budget in this Review are detailed in Table 1 of 
Document 1 and are summarised as follows: 
 

• Decreased legal costs expenditure of $128,000 (item 3). 
• Increased income of $347,000 due to an insurance payment for the Raymond 

Terrace Community Care Centre (item 10). 
• Increased income of $350,000 due to an RTA Grant owing from last financial 

year (item 14). 
• Decreased income of $420,000 due to less interest received on cash 

investments (item 17). 
• Increased income and expenditure of $132,220 for the secondment of the 

Development and Building Section Manager to the Hunter Development 
Corporation (item 23). 

• Increased income and expenditure of $260,000 for rezoning applications 
(item 25). 

• Increased income of $110,000 due to an envirofund grant (item 39). 
• Decreased expenditure of $267,000 due to savings in on-costs (item 44). 
• Increased income of $547,417 and increased expenditure of $525,503 due to 

RTA and minor contract works (item 45). 
• Increased income of $207,000 and increased expenditure of $207,000 due to 

Civil Maintenance West contract works (item 48).  
• Decreased income and expenditure of $280,964 for waste transfer stations 

(item 50).  
• Increased expenditure of $200,000 on Drainage maintenance (item 55). 
• Increased expenditure of $100,000 on Transport maintenance (item 57). 
• Increased expenditure of $120,000 at Tomaree Aquatic Centre (item 73). 
•  Increased income and expenditure of $144,332 for construction of fire lines 

(item 79). 
• Increased income of $1,246,849 due Federal Assistance Grant for 2010-2011 

being paid in advance (items 83 and 85). 
• Decreased income of $3,000,000 due to settlement of investment property 

put back to 2010-2011 financial year (item 84).  
 

The major transfers to the Recurrent Budget in this forecast, detailed in Table 1 of 
Document 1 are: 
 

• Decreased transfer of $160,000 to the RVA Restricted Fund (item 81). 
• Decreased transfer of $116,500 from the RVA Restricted Fund (item 82). 

 
The major changes to the Capital Budget in this Review are detailed in Table 2 of 

Document 1 and are summarised as follows: 
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• Decreased expenditure of $990,000 due to delays in Property Development 

projects (item 4). 
• Decreased expenditure of $369,006 due to property development costs put 

back to next financial year (item 5).  
• Decreased expenditure of $1,000,000 due to Administration Building 

rehabilitation costs put back to next financial year (item 6). 
• Decreased expenditure of $507,000 due to road works at Port Stephens Street 

Anna Bay and Old Pacific Highway being put back to next financial year 
(item 7). 

• Decreased expenditure of $210,000 due to Lavis Lane construction costs 
decreased (item 8). 

• Decreased expenditure of $100,000 at High Street Hinton (item 13). 
• Increased RTA income of $216,760 (item 16). 
• Increased expenditure of $277,246 due to 40kph treatment works (item 16). 
• Increased income of $188,422 and increased expenditure of $221,855 due to 

miscellaneous road works (item 19). 
• Decreased expenditure of $176,000 on Waste Depots Capital works (items 21 

and 22). 
• Increased expenditure of $129,283 due to final payment for the RT Senior 

Citizens Centre (item 23). 
• Increased grant income of $200,000 for aquatic centres (item 33). 
• Increased expenditure of $200,000 at aquatic centres (items 33 and 35). 
• Decreased expenditure of $134,000 at Tomaree Aquatic Centre and savings 

transferred to recurrent budget (item 34). 
• Increased expenditure of $253,338 for Nelson Bay Foreshore due to increased 

scope of works (item 40). 
• Decreased expenditure of $230,000 on Parklands due to works to be 

completed next financial year (item 53). 
 
This report also foreshadows impacts on Council’s future financial position. 
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FINANCIAL/RESOURCE IMPLICATIONS 
 
Council’s Original 2009/2010 Budget estimate is a $1,557,806 cash deficit after 
internal transfers, repayment of Capital lease and before depreciation of $14.0 
million.  TABLE 1 of Document 1 of this report details the changes in this review.  The 
net cash result of these changes is a projected cash deficit of $430,942 (Ref N of 
Attachment 1), before 2010 revotes and carry forwards are taken into account and 
are shown in the table below; 
 

IMPACT OF QUARTERLY BUDGET REVIEW ON COUNCIL’S ADOPTED BUDGET  

 Recurrent Capital Total Ref 

Document 1 Table 1 $631,980 $0 $631,980  

Document 1 Table 2 $0 $387,774 $387,774  

Previous Quarterly Budget Reviews ($55,449) ($40,250) ($95,699)  

Original Budget after transfers and before 
Revenue Loans and Depreciation 

(66,704) ($3,783,059) ($3,849,763)  

Repayment of Capital Lease, Loans and 
Debtors 

 (123,846) ($123,846)  

Loan Funds to Revenue $1,433,027 $1,433,600 $2,866,627  

Net Available Surplus/(Deficit) Funds $1,942,854 ($2,125,781) ($182,927)  

Revotes and Carry Forwards from previous 
year 

($53,890) ($194,125) ($248,015)  

Revised 2009/2010 Cash Surplus (after 
transfers and before Depreciation) 

$1,888,964 ($2,319,906) ($430,942) N 

 
PROJECTED FINANCIAL RESULT FOR 2009/2010 
 

 Ref After June 
Review 

Original Budget 

Total Operating Revenue A $87,448,812 $83,600,490 

Less Total Operating Expenditure B ($75,131,873) ($69,515,247) 

Less Total Depreciation and Provisions 
Transferred C ($14,000,000) ($14,000,000) 

 D=B+C ($89,131,873) ($83,515,247) 

Surplus/(Deficit) From Ordinary Activities Before 
Capital Amounts E=A+D (1,683,061) $85,243 

Net Operating movement for June Review  ($1,153,860)  

Total Budgeted Land Sales Profits F $0 ($3,000,000) 

Total Budgeted Newcastle Airport (NAL) Profits G ($3,288,774) ($1,476,242) 
 
Surplus/(Deficit) From Ordinary Activities without 
Land Sale Profits, NAL Profits and Before Capital 
amounts H=E-F-G ($4,971,835) ($4,390,999) 
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Surplus/(Deficit) from Ordinary Activities
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LEGAL, POLICY AND RISK IMPLICATIONS 
 
The Local Government (General) Regulation 2005 Clause 203 requires that a Budget 
Review Statement be submitted to Council no later than two months after the end 
of each quarter and that all expenditure must be authorised and voted by Council 
before it is incurred.  This report is submitted so that Council can review the impact of 
all issues, which will affect the Budget. 
 
The General Manager has the delegated authority to approve changes up to 
$10,000 within a Group. 
 
The June Quarterly Budget Review Statement indicates that Council’s financial 
position (excluding land sale profits) has changed significantly.  Council’s financial 
position needs to be monitored closely with particular regard to those issues 
contained in TABLE 2 of Document 1.  Long-term financial projections will also be 
reviewed. 
 

SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
Council’s Budget is fundamental for operational sustainability and to the provision of 
facilities and services to the community. 
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CONSULTATION 
 
Executive Group 
Section Managers 
 
 

OPTIONS 
 
1) That Council accepts the discretionary changes to the adopted budget. 
2) That Council rejects some or all of the discretionary changes to the adopted 

budget. 
 
 

ATTACHMENTS 
 
1) Attachment 1 Estimated Statement of Cash Position to 30/06/2010. 
2) Attachment 2 Estimated Statement of Restricted Funds Movements to 

30/06/2010. 
 

COUNCILLORS ROOM 
 
Nil. 
 

TABLED DOCUMENTS 
 
 
1) Document 1 of 2009-2010 Quarterly Budget Review for June 2010. 
  
 Table 1 - Discretionary Changes to the adopted Recurrent Budget. 
 Table 2 - Discretionary Changes to the adopted Capital Budget. 
 Table 3 - Identified issues, which may have a future budgetary impact. 
 
2) Document 2 of 2009-2010 Quarterly Budget Review for June 2010, 
 comparing Budgets to Actuals. 
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ATTACHMENT 1 

 

Ref
2010 June Quarterly 

Budget Review

2010 Original Budget 

Forecast

Total Operating Revenue A $87,448,812 $83,600,490
Less Total Operating Expenditure B ($75,131,873) ($69,515,247)
Less Total Depreciation and Provisions Transferred C ($14,000,000) ($14,000,000)

D=B+C ($89,131,873) ($83,515,247)

Surplus/(Deficit) From Ordinary Activities Before Capital Amounts

E=A+D ($1,683,061) $85,243

Add Back: Depreciation and Provisions Transferred C $14,000,000 $14,000,000

Less Councils Share of Newcastle Airport Profit W ($3,288,774) ($1,476,242)
Cash Surplus From Operations F=A+B+W $9,028,165 $12,609,001

Transferred to Restricted Funds G $7,139,201 $12,675,705

Cash Surplus / (Deficit) From Operations After Transfers H=F-G $1,888,964 ($66,704)

Total Capital Income I $13,699,534 $11,084,740
Total Capital Expenditure J ($42,074,880) ($31,482,956)
Surplus/(Deficit) From Capital Works K=I+J ($28,375,346) ($20,398,216)

Transferred from Restricted Funds L ($26,179,286) ($16,615,157)
Cash Surplus / (Deficit) From Capital Works After Transfers M=K-L ($2,196,060) ($3,783,059)

Total Cash Surplus / (Deficit) After Transfers N=H+M+X ($430,942) ($1,557,806)

Cash Position as at 01/07/2009 O $28,843,000 $28,843,000
Estimated Cash Position as at 30/06/2010 P $17,048,138 $26,019,972
Increase/(Decrease) in Cash Balance Q=P-O ($11,794,862) ($6,100,269)

Represented By:

Estimated Opening Restricted Funds Balance R $38,648,212 $34,923,774
Closing Restricted Funds Balance S $27,284,292 $38,648,212

Increase/(Decrease) in Restricted Funds Balance T=S-R ($11,363,920) ($4,542,463)
Balance sheet movements for Revenue X ($123,846) $2,291,957

Total Cash Surplus/ (Deficit) from Operations & Capital N=Q-T ($430,942) ($1,557,806)

Principal of Loan Funds Repaid From Reserves U ($3,259,943) ($2,912,234)
Increase/(Decrease) in Cash Balance Q=T+N ($11,794,862) ($6,100,269)

ESTIMATED STATEMENT OF RESTRICTED FUNDS MOVEMENTS TO 30/06/2010
2010 June Quarterly Budget Review

RECONCILIATION OF CASH POSITION
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ATTACHMENT 2 

 

RESTRICTED FUNDS 

  Balance 

as at 

30/06/2009

Recurrent 

Budget Capital Budget

Balance Sheet 

Movements 

Estimated as 

at 30/06/2010

SECTION 94 $14,540,114 $144,854 ($4,736,155) $9,948,813

DOMESTIC WASTE MANAGEMENT $2,023,955 $1,131,856 ($1,555,000) ($432,480) $1,168,331

Sub Total. Externally Restricted $16,564,069 $1,276,710 ($6,291,155) ($432,480) $11,117,144

BUSINESS DEVELOPMENT RESTRICTED FUND ($605,937) ($44,108) ($6,886,462) $5,132,727 ($2,403,780)

INVESTMENT PROPERTIES DEPRECIATION FUND 

(INVESTMENT PROPERTIES SINKING FUND) $1,589,855 $1,052,265 ($17,150) $2,624,970

ASSET REHABILITATION RESERVE $247,779 $500,000 ($654,490) $93,289

FLEET MANAGEMENT (PLANT) $3,852,363 $2,047,002 ($2,824,541) $369,481 $3,444,305

OTHER WASTE SERVICES $3,304,180 $0 $0 $3,304,180

QUARRY DEVELOPMENT $741,576 $12,533 $0 $754,109

BUSINESS OPERATIONS RESTRICTED FUND ($2,521,719) $1,643,039 ($3,992,180) ($163,956) ($5,034,816)

EMPLOYEE LEAVE ENTITLEMENTS $6,246,556 $0 $0 $6,246,556

BEACH VEHICLE PERMITS ($53,569) $0 $0 ($53,569)

DRAINAGE $495,415 $821,000 ($660,000) ($96,234) $560,181

INTERNAL LOAN ($394,533) $250,000 $0 ($144,533)

TRANSPORT LEVY $40,460 $387,500 ($447,000) ($19,040)

ENVIRONMENTAL  LEVY $376,929 ($7,500) ($60,000) $309,429

ADMINISTRATION BUILDING SINKING FUND $815,325 $266,608 ($245,238) $836,695

DEPOT SINKING FUND $1,066,838 $335,899 ($439,285) $963,452

RTA  BYPASS ROADS M'TCE RESTRICTED FUND $1,857,359 $17,643 ($120,000) $1,755,002

RESTRICTED CASH ESTIMATED BALANCE $3,738,267 ($1,659,143) ($2,470,489) $2,866,627 $2,475,262

COUNCILLOR WARD FUNDS $177,516 $0 ($195,340) ($17,824)

INFORMATION TECHNOLOGY STRATEGY $351,117 ($60,000) ($95,132) $195,985

PROVISION FOR LOCAL GOVT ELECTION $0 $100,000 $0 $100,000

PARKING METER RESERVE $758,366 $199,753 ($780,824) $177,295

Sub Total. Internally Restricted $22,084,143 $5,862,491 ($19,888,131) $8,108,645 $16,167,148

RESTRICTED FUNDS TOTAL $38,648,212 $7,139,201 ($26,179,286) $7,676,165 $27,284,292

ESTIMATED STATEMENT OF RESTRICTED FUNDS MOVEMENTS TO 30/06/2010
2010 June Quarterly Budget Review

* Balance Sheet Movements are the repayments of the Principals on Loans and the funds from Loans received and the proceeds for 

land  and fleet sales
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ITEM NO.  7 FILE NO: PSC2005-1876 
 

NSW COASTLINE CYCLEWAY GRANT- SANDY POINT RD 
 
REPORT OF: MICK LOOMES - MANAGER, ENGINEERING SERVICES 
GROUP: FACILITIES AND SERVICES 
 

RECOMMENDATION IS THAT COUNCIL:  
 

1) Accepts the grant of $147,500 offered under the NSW Coastline Cycleway 
Grants Program for Sandy Point Cycleway, Corlette. 

2) Match the grant by allocating funds from the Transport budget in the 2011/12 
Capital Works Program. 

 

 
COUNCIL COMMITTEE MEETING – 24 AUGUST 2010 
RECOMMENDATION: 
 

 
 

 
Councillor Bruce MacKenzie  
Councillor John Nell  
 
 

 
That the recommendation be adopted.  
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Councillor Peter Kafer  
Councillor Ken Jordan  
 
 

 
It was resolved that the 
recommendation be adopted. 
 

 

 

BACKGROUND 
 
The purpose of this report is to inform Council of the NSW Coastline Cycleway Grant 
project, to seek its formal acceptance of the NSW Government Grant and commit 
to allocate Councils' matching contribution in the 2011/12 Works Program. 
 
The NSW Government’s Coastline Cycleway program provides support funding for a 
continuous 1,400km cycle route from the Queensland border to the Victorian border, 
linking coastal communities and avoiding main roads where possible. 
 
The route of the Coastline Cycleway within Port Stephens Council’s area starts at 
Fern Bay and ends at D’Albora Marina at Nelson Bay. The route generally follows 
Nelson Bay Road, Fullerton Cove Rd, Marsh Rd, Port Stephens Drive, Salamander 
Way, Town Centre Circuit, Purser Street, Worimi Drive, Sandy Point Road, Bagnall 
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Beach Reserve and Burbong Street, where it connects to the existing concrete 
cycleway along Dutchies Beach. 
 
In 2009 Council submitted a grant application to the Department of Planning for the 
2.4m wide shared pathway along Sandy Point Rd from Worimi Drive to Foreshore 
Drive.  In May 2010 the Minister for Planning, The Hon Tony Kelly MLC, announced a 
$147,500 grant to Port Stephens Council for the proposed Sandy Point Cycleway 
under the NSW Coastline Cycleway Grants Program. 
 
A locality map of the project is attached for reference. 
 

FINANCIAL/RESOURCE IMPLICATIONS 
 
The grant is provided on the basis that Council makes a dollar-for-dollar (50%) 
contribution towards the project, and no other State Government grants can be 
used for this purpose. No matching funds are currently available in the 2010/11 
budget, however the grant will not expire until the end of the December 2011 so it is 
proposed to accept the grant now and commit funds for the 2011/12 budget 
program.    Council's contribution to this work will most likely be from its general 
revenue with approximately $29,100 coming from contributions by adjoining 
landowners.  The works are to be programmed for late in the 2011 calendar year. 
 

LEGAL, POLICY AND RISK IMPLICATIONS 
 
In accepting the grant Council will be required to construct the path to the agreed 
standard width of 2.4m and the path should to be built in concrete. The pathway will 
be shared by pedestrians and cyclists. 
 
The Department of Planning does not accept any legal obligation for the project 
and as such Council will be responsible for all legal obligations and liabilities during 
construction and the ongoing maintenance of this facility. 
 

SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
Linking sections of the existing coastline cycleway will benefit the community, 
providing safer pedestrian and cycleway access.   
Extending the cycleway network which exists throughout Port Stephens will continue 
to help attract visitors and tourists to the area.  
The proposal is to utilise the existing nature strip which is essentially cleared. However 
a number of overhanging branches will require inspecting and potential pruning.  
More information will be known once detailed design work has been finalised. 
 
The proposal will be subject to a formal Review of Environmental Factors (REF) to be 
assessed and determined internally by Council. 
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CONSULTATION 
 
The proposed cycleway is part of Council’s overall footpath and cycleway strategy 
for the Tomaree Peninsula. At this stage formal public consultation for this project has 
not taken place, but will be undertaken during 2011. 
 

OPTIONS 
 
1) Accept the grant and associated financial implications. 
2) Decline the offer of the grant. 
 

ATTACHMENTS 
 
1) Locality Plan 

 

COUNCILLORS ROOM 
 
Nil. 
 

TABLED DOCUMENTS 
Nil. 
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ATTACHMENT 1 
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ITEM NO.  8 FILE NO: PSC2005-2892 
 

LOCAL GOVERNMENT ASSOCIATION OF NSW CONFERENCE 
 
REPORT OF: TONY WICKHAM – EXECUTIVE OFFICER 
GROUP: GENERAL MANAGER’S OFFICE 
 

RECOMMENDATION IS THAT COUNCIL:  
 

1) Nominate four (4) delegates for the Local Government Association of NSW 
Conference. 

2) Consider lodging Motion for consideration by the conference delegates in 
line with the criteria in ATTACHMENT 1. 

 

 
COUNCIL COMMITTEE MEETING – 24 AUGUST 2010 
RECOMMENDATION: 
 
 
 

 
Councillor Bruce MacKenzie  
Councillor John Nell  
 
 

 
That Councillors Bruce MacKenzie, Peter 
Kafer, Bob Westbury and Frank Ward be 
nominated as the voting delegates and 
that Councillor John Nell be an alternate 
delegate. 
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Councillor John Nell  
Councillor Peter Kafer  
 
 

 
It was resolved that Councillors Bruce 
MacKenzie, Peter Kafer, Bob Westbury 
and Frank Ward be nominated as the 
voting delegates and that Councillor 
John Nell be an alternate delegate. 

 

 

BACKGROUND 
 
Council at its Ordinary Meeting of 10 August 2010, resolved to defer this item until 24 
August 2010 to allow for all Councillors to be present.  The item is now before Council 
for consideration. 
 
The purpose of this report is to inform Council of the 2010 Local Government 
Association Annual Conference which will be held in Albury from 24 to 27 October 
2010. 
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This year the themes for this conference are: 
 

1. Modernising the Financing of Local Government 
2. Modern approaches to Community Wellbeing, and 
3. Modern approaches to the Natural & Built Environment. 

 
This Conference establishes policy of the Local Government Association, which is the 
principle advocate for Port Stephens Council in the State sphere of government. 
 
Councillors are requested to consider any matter/s that Council may wish to submit 
as Motions to the conference.  All Motions must be within the criteria as shown at 
ATTACHMENT 1. 
 
Councils may submit any motion, however, to be considered a Category 1 motion, 
and placed before the Conference for consideration, a motion: 

• MUST relate to one of the identified conference issues/themes, and, 

• MUST NOT attempt to enforce one council's position on other councils, and 

• MUST NOT cause detriment to one council over another, and 

• MUST deal with the issues/themes at a regional/state or national level (i.e.: the 
motion must not be a single council issue) 

• MUST address the conference theme of "Modernising Local Government 

 
As a member of the Association, Council is eligible to have four voting delegates 
attend.  Council has four (4) registrations available for Councillors to attend this 
year's conference and is asked to consider the nomination of four Councillors to 
attend. 
 

FINANCIAL/RESOURCE IMPLICATIONS 
 
Councillors' attendance at this conference is provided for in the 2010-11 budget. 
 

LEGAL, POLICY AND RISK IMPLICATIONS 
 
Nil. 
 

SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
Council’s involvement in this conference allows Port Stephens Council to have a 
voice in policy matters for the Local Government industry.  Based on this years 
themes there maybe implications for Council and attendance by Councillors allows 
Port Stephens to be represented. 
 



MINUTES FOR ORDINARY MEETING - 24 AUGUST 2010 

PORT STEPHENS COUNCIL 97 

CONSULTATION 
 
General Manager 
 

OPTIONS 
 
1) Adopt the recommendation. 
2) Amend the recommendation. 
3) Reject the recommendation. 
 

ATTACHMENTS 
 
1) Criteria for Motions for the Conference. 
 

COUNCILLORS ROOM 
 
Nil. 
 

TABLED DOCUMENTS 
 
Nil. 
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ATTACHMENT 1 

 
1. Modernising the Financing of Local Government 

Motions should deal with the proper and adequate financing of local government 
into the future. Motions must aim to extend, enhance or replace current policy 
positions.  

Note: motions should not deal the removal of rate pegging, a fairer share of national 
taxation revenue or banning cost shifting as these are already established LGA 
policy positions).   

Topics could include: 

• New revenue raising mechanisms (fees, charges, taxes); 

• Rating reform (other than removing rate pegging); 

• More effective mobilisation of local revenues; 

• Land valuation methodology options; 

• Alternative financing models; 

• More cost effective ways of delivering infrastructure and services; 

• Removal of fiscal impediments (other than rate pegging); 

• Reform of intergovernmental fiscal relationships; 

• Improvements to long term financial planning and asset management; 

• Identifying future financial requirements; 

• Funding structures to support a modernized local government sector.  

 

2. Modern Approaches to Community Wellbeing 

Motions under this theme should cover innovations to NSW Local Government's 
legislative, administrative or program settings that support local communities. They 
should relate to significant changes to: 

• Social planning and cultural planning (integrating social justice with 
community strategic plans, social impact assessment);  

• Community development and community cultural development (developing 
vibrant involved communities; sustaining a sense of neighbourhood in living 
suburbs);  

• Community services (welfare or development services for various age or 
target groups like community halls and neighbourhood centres, ageing and 
disability services, women's services, youth services and children's care and 
education services; access for Aboriginal and Torres Strait Islander Peoples); 
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• Cultural services (contemporary public libraries, art galleries, performing arts 
centres, museums, public art, community arts, celebrations, new media and 
digital arts); 

• Health protection and promotion (regulatory activities reducing public health 
risks; promoting healthy lifestyles; immunisation, early childhood health centres 
or rural medical services); 

• Recreation facilities and services (open space; gardens, playgrounds, sports 
facilities); 

• Safe and secure environments (crime prevention activities, crime prevention 
through environmental design in council plan making);  

• Community economic development; and  

• Social policies and programs of other spheres of government that impact 
Local Government.  

3. Modern Approaches to the Natural & Built Environment:   
 

Motions under this theme should cover environmental, natural resource 
management and land-use planning issues which come within the charter of Local 
Government. They include: 

• Minimising the negative impacts of consumption and waste generation, and 
bringing about a more equitable allocation of responsibility for these impacts 
to organizations in the production chain; 

• Pursuing more responsible, sustainable management of natural resources; 

• Furthering the efforts of local councils to enhance the ecological, social and 
economic sustainability of their communities, and natural and built 
environments; 

• Resourcing councils adequately to enable them to fulfill their charter under 
the Local Government Act (section 8.1) "to properly manage, develop, 
protect, restore, enhance and conserve the environment of the area for 
which (they are) responsible, in a manner that is consistent with and promotes 
the principles of ecologically sustainable development"; 

• Preparing and equipping councils to deal with the challenges posed by 
climate change; 

• Improve the planning system so that it is better informed, transparent and 
more reflective of local and regional aspirations;  

• Improve the planning system to achieve superior social, economic and 
environmental outcomes (i.e. including social justice; equitable access to 
housing, employment); 
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• Reform the relationships between Australian, NSW and Local Government in 
relation to local and regional planning (applying the principle of subsidiarity); 
and 

• Better integrate land use and infrastructure planning. 
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ITEM NO.  9 FILE NO: PSC2008-0049 
 

COMPREHENSIVE LOCAL ENVIRONMENTAL PLAN – POSSIBLE 
EXEMPTIONS 
 
REPORT OF: PETER GESLING – GENERAL MANAGER 
GROUP: GENERAL MANAGER'S OFFICE 
 

RECOMMENDATION IS THAT COUNCIL:  
 

1) Determine the matter of making an application for exemption under Section 
458 of the Local Government Act 1993. 

 

 
COUNCIL COMMITTEE MEETING – 24 AUGUST 2010 
RECOMMENDATION: 
 

 
 

 
Councillor John Nell  
Councillor Caroline De Lyall  
 
 

 
That Council make application for an 
exemption under Section 458 of the Local 
Government Act 1993 to the Minister for 
Local Government. 
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Councillor Steve Tucker  
Councillor Bob Westbury  
 
 

 
It was resolved that Council make 
application for an exemption under 
Section 458 of the Local Government Act 
1993 to the Minister for Local Government. 

 

 

 

BACKGROUND 
 
The purpose of this report is to inform Councillors of their obligations when 
considering the Comprehensive Local Environmental Plan (LEP). 
 
Council is in receipt of advice from the Department of Planning and the Division of 
Local Government shown at ATTACHMENT 1, advising Council to consider whether 
an application is required, seeking pecuniary interest exemption under Section 458 
of the Local Government Act 1993. 
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As Councillors are aware the process of standardising the LEP has commenced and 
Council will be required to adopt the draft LEP in the future.  Councillors need to 
consider the matter of pecuniary interests in dealing with the LEP and whether 
Council is of the view that an application under Section 458 is required. 
 
Extract – Section 458 Local Government Act 1993. 
 
458 POWERS OF MINISTER IN RELATION TO MEETINGS  

"The Minister may, conditionally or unconditionally, allow a councillor or 

a member of a council committee who has a pecuniary interest in a 

matter with which the council is concerned to be present at a meeting 

of the council or committee, to take part in the consideration or 

discussion of the matter and to vote on the matter if the Minister is of the 

opinion:  

(a)  that the number of councillors prevented from voting 

would be so great a proportion of the whole as to impede 

the transaction of business, or  

(b)  that it is in the interests of the electors for the area to do 

so." 

 

ATTACHMENT 2 provides Council with the process to be followed in making an 
application under Section 458, if required.  ATTACHMENT 2 refers to Section 448(g) of 
the Local Government Act 1993.  
 
 
Extract – Section 448 (g) Local Government Act 1993. 
 
448 WHAT INTERESTS DO NOT HAVE TO BE DISCLOSED?  

 

"The following interests do not have to be disclosed for the purposes of 

this Chapter:  

 (g) an interest in a proposal relating to the making, amending, altering 

or repeal of an environmental planning instrument other than an 

instrument that effects a change of the permissible uses of." 

 

FINANCIAL/RESOURCE IMPLICATIONS 
 
All financial and resource implications are covered under the 2010/11 budget. 
 

LEGAL, POLICY AND RISK IMPLICATIONS 
 
Councillors are required to consider the matter of pecuniary interests with respect to 
the making, altering or repealing of an LEP.  Should a Councillor have a pecuniary 
interest in dealing with an LEP and not declare the interest, then the matter be 
would be referred to the Pecuniary Interest Tribunal for investigation. 
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SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
Nil. 
 

CONSULTATION 
 
Nil. 
 

OPTIONS 
 
1) Adopt the recommendation. 
2) Amend the recommendation. 
3) Reject the recommendation. 
 

ATTACHMENTS 
 
1) Letter from the NSW Government (Dept of Planning and Division of Local 

Government). 
2) DLG Circular No 06-62. 

 

COUNCILLORS ROOM 
 
Nil. 
 

TABLED DOCUMENTS 
 
Nil. 
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ATTACHMENT 1 
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ATTACHMENT 2 

 



MINUTES FOR ORDINARY MEETING - 24 AUGUST 2010 

PORT STEPHENS COUNCIL 106 
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ITEM NO.  10  

 

INFORMATION PAPERS 
 
REPORT OF: TONY WICKHAM – EXECUTIVE OFFICER 
GROUP: GENERAL MANAGERS OFFICE 
 
 

 

RECOMMENDATION IS THAT COUNCIL:  
 
Receives and notes the Information Papers listed below being presented to Council 
on 24 August 2010. 
 

 
No: Report Title Page: 

 
1 LOCAL GOVERNMENT & SHIRES ASSOCIATION OF NSW MODERNISING  
 LOCAL GOVERNMENT 
2 ANZAC CENTENARY  
 
 

 

 
COUNCIL COMMITTEE MEETING – 24 AUGUST 2010 
RECOMMENDATION: 
 
 
 

 
Councillor Steve Tucker  
Councillor Sally Dover  
 
 

 
That the recommendation be adopted.  
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Councillor Shirley O'Brien  
Councillor Steve Tucker  
 
 

 
It was resolved that the recommendation 
be adopted. 
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COUNCIL COMMITTEE 

INFORMATION PAPERS 
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INFORMATION ITEM NO.  1 
 

LOCAL GOVERNMENT & SHIRES ASSOCIATION OF NSW 
MODERNISING LOCAL GOVERNMENT 

 

 
REPORT OF: PETER GESLING – GENERAL MANAGER  
GROUP: GENERAL MANAGER'S OFFICE 

FILE:  A2004-0383 
 

 

BACKGROUND 
 

The purpose of this report is to advise Councillors that the LGSA have recently 
released a Discussion Paper, titled "Modernising Local Government".   The paper 
includes an introduction and commentary that addresses eight questions as follows: 
 

1. What reforms would assist NSW Local Government remain democratic? 
 
2. What reforms would assist NSW Local Government maintain long-term 

environmental sustainability, social justice and economic viability? 
 

3. What reforms would assist NSW Local Government become financially viable. 
 

4. What reforms would assist NSW Local Government work with mutually agreed 
functions? 

 
5. Functions that are potential candidates to negotiate about 

 
6. What reforms would assist NSW Local Government become part of mature 

post-colonial institutions? 
 

7. What reforms would assist NSW Local Government remain or become 
functioning cohesive geographic units? 

 
8. How does NSW Local Government become and remain employer of choice 

to support the reforms in the next 20 years? 
 
A number of sub-questions are posed to facilitate feedback by 30 September.   Four 
appendices of supplementary information are provided as follows: 
 

• Summary Outcomes of 1970's/1980s NSW Amalgamations. 

• Private Sector Views. 

• National Objective and Criteria for Future Strategic Planning of Capital 

Cities. 

• Review of New England Local Government Services. 
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The Discussion Paper can be accessed through the Local Government & Shires 
Association of NSW website using the following link:  
 
 http://www.lgsa.org.au/www/default.asp?intSiteID=1&guiValue=0A817B2E-8931-
47CA-ABE0-E2523FF50810 
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INFORMATION ITEM NO.  2 
 

ANZAC CENTENARY 
 

 
REPORT OF: PETER GESLING – GENERAL MANAGER 
GROUP: GENERAL MANAGER'S OFFICE 

FILE:  PSC2008-2626 

 
 

 

BACKGROUND 
 

The purpose of this report is advise Councillors that Council has received advice 
from the Australian Government Department of Veterans' Affairs that they are 
requesting submissions for ideas and suggestions for the Anzac Centenary 
celebrations during the period 2014-2018. 
 
The planning is around six principle themes: 
 
Century of service 
Community engagement 
Infrastructure and capital works 
Education, public awareness and community access 
Commemorative services 
International relations and cooperation. 
 
Submissions should identify the principle theme or themes that the idea addresses. 
 
For more information about the themes, the Anzac Centenary and how to become 
involved, visit www.anzaccentenary.gov.au or contact the Department of Veterans' 
Affairs on 133 254 or 1800 555 254. 
 
This information has been forwarded to the RSL sub-branches. 
 
 

TABLED DOCUMENTS 
 

Anzac Centenary brochure "How should Australia commemorate the Anzac 
Centenary? 
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GENERAL MANAGER’S 

REPORT 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

PETER GESLING 
GENERAL MANAGER 

Cr Bruce MacKenzie declared a pecuniary interest in this item and left the meeting 
at 7.41pm.  Deputy Mayor, Cr Bob Westbury chaired the meeting. 
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ITEM NO.  1 FILE NO: PSC2010-00372 
 

ALTERATIONS TO BOUNDARIES OF PUBLIC ROAD KNOWN AS 
STOCKTON BIGHT TRACK AT WILIAMTOWN 
 
REPORT OF: CARMEL FOSTER – MANAGER, COMMERICAL PROPERTY  
GROUP: COMMERICAL SERVICES 
 

RECOMMENDATION IS THAT COUNCIL:  
 

1) Accepts the précis shown on ATTACHMENT 1 as a record of actions relative to 
the matter. 

2) Accepts the report and recommendations previously presented to Council 
meeting held on 23 March 2010 as shown on ATTACHMENT 2. 

 

ORDINARY COUNCIL MEETING – 24 AUGUST 2010 
 
 
265 

 
Councillor John Nell  
Councillor Frank Ward  
 
 

It was resolved that Council: 
1. Ensure that approximately 1.9 km of 

the public road know as Stockton 

Bight Track running north-easterly 

from Lavis Lane at Williamtown is 

available for public use. 

2. Negotiate for consent of the owners 

of the obstructing structures to permit 

deviations of the public road, where 

necessary for safe traffic flow and to 

avoid the structures, so as not to 

interfere with the operations of them. 

3. If negotiations do not produce a 

satisfactory outcome Council will 

direct the owners of unauthorised 

structures causing obstructions within 

the road reserve to remove them 

within 90 days from the date of the 

issuing of such direction and; 

4. Council staff will propose suitable 

road deviations. 

5. A meeting of Council to approve 

negotiated or imposed road 

deviations. 
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6. All cost of road deviation and road 

construction to be met by the 

MacKenzie Family Trust. 

 

 

 
BACKGROUND 
 
The purpose of this report is to respond to Council's Notice of Motion, Minute NO 248 
dated 10 August 2010 in regard to actions taken in this matter and again put forward 
the original recommendations to Council on 23 March 2010. 
 
Council resolved on 23 March 2010 to defer the matter to allow further consideration 
and if negotiations are not successful to refer the matter to the Local Land Board.  Six 
months have almost past since that meeting during which negotiations have 
continued between Council and the various solicitors representing the adjoining 
property owners who own the subject structures.  There appears to be little chance 
of agreement even though some points of compromise are possible.  No agreement 
can be reached over the entire length of the subject road in the recommendations.  
The adjoining owners are not prepared to compromise in regard to the alterations of 
boundaries of the sections of the road to bring the constructed road within the road 
reserve boundaries or to allow for a safe alignment with Lot 13 DP 753192. 
 
There have been no discussions or negotiations held between Council and the 
company referred to as Macka Sands in point 2 of the Notice of Motion.  The reason 
for this is the original recommendations related only to the possible alterations of the 
road boundaries to provide safe and legal access to individual parcels of land 
because structures constructed on the existing public road prevent such access. 
 
As required by point 2 of Council Committee adopted in Council minute no. 085 
dated 23 March 2010, an application has been made to the Land and Property 
Management Authority for a Local Land Board (LLB) hearing.  Council should be 
aware that the Chairperson of the LLB decides on the day of the hearing whether to 
hear the matter or not.   The Chairperson can also decide to forward the matter 
directly to the Land and Environment Court.  NO direction is issued from the hearing 
on such matters with the only result being a recommendation with no obligation on 
either party.  The outcome from the hearing may not provide a solution to the matter 
as any recommendation made will fall back on Council as the Roads Authority.  The 
result being Council will be responsible for a final decision from a Council resolution, 
no matter what the outcome of the LLB hearing. 
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FINANCIAL/RESOURCE IMPLICATIONS 
 
These are of minor nature as other aspects of the proposal fall within normal staff 
duties. 
 

LEGAL, POLICY AND RISK IMPLICATIONS 
 
All actions relative to road activities by Council must fall under the Roads Act 1993.  
Section 107 under that Act provides for Councils ability to make a direction on the 
adjoining owners to remove unauthorised or authorised structures from a road, to 
make it accessible for public use.  Section 177 provides for acquisition of land for 
road purposes with section 178 providing ability for this to be done under the 
compulsory process in accordance with the Land Acquisition (Just Terms 
Compensation) Act 1991.  Section 41 Roads Act provides that a road acquired by 
compulsory acquisition ceases to be a public road.  It will then remain in Councils 
name as Operational Land and can be disposed of. 
 
Council acts as the Board of Directors of the Roads Authority and the decision under 
the Roads Act 1993. 
 

SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
In a practical sense nothing will change with the road continuing to be used by sand 
haulage trucks and the new owners of the 3 properties lots 1 & 2 DP916061 and lot 
122 DP753192. 
The recommendation will have little economic impact on Council as it is already the 
Roads Authority for the road.   
 
The proposed acquisition areas for road are over sections of the affected lots that 
have been previously mined for bulk sand or otherwise disturbed and therefore it 
seems there will be minor environmental impacts.  The new project will increase the 
number of vehicles using the road each day.  The recommendations will preserve 
the existing business on the adjoining land. 
 

CONSULTATION 
 
The affected property owners, consultant for the approved project as well as a 
director, Councils Acting General Manager, Group Manager Facilities as well as the 
Acting Group Manager for a time, Group Manager Commercial Services, Civil Assets 
Engineer and Principal Property Advisor. 
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OPTIONS 
 
1) Accept recommendation 
2) Modify recommendations 
 

ATTACHMENTS 
 
1) Chronology of events 
2) Council report and minute from 23 March 2010  
3) Notice of Motion of 10 August 2010  
 

COUNCILLORS ROOM 
 
Nil. 
 

TABLED DOCUMENTS 
 
Nil. 
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ATTACHMENT 1 
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ATTACHMENT 2 
 

ITEM NO.  5 FILE NO: PSC2010-00372 
 

ALTERATIONS TO BOUNDARIES OF PUBLIC ROAD KNOWN AS 
STOCKTON BIGHT TRACK AT WILLIAMTOWN. 
 
REPORT OF: CARMEL FOSTER – COMMERCIAL PROPERTY MANAGER 
GROUP:  COMMERCIAL SERVICES 
 
 

RECOMMENDATION IS THAT COUNCIL AS THE ROADS AUTHORITY:  
 

1) Ensures that approximately 1.9km of the public road known as Stockton Bight 
Track running north-easterly from Lavis Lane at Williamtown is available for 
public use. 

2) Under section 107 Roads Act 1993, directs the owners of unauthorised 
structures causing obstructions within the road reserve to remove them within 
60 days from the date of the issues of such direction, and  

3) Negotiates for consent of the owners of the obstructing structures to permit 
deviations of the public road, where necessary for safe traffic flow and to 
avoid the structures, so as to not interfere with the operations of them.  See 
attachment 1 for the location of the structures. 

4) If the obstructing structures are not removed or the adjoining owners do not 
consent to road deviations, prior to the date the structures are directed to be 
removed, then under section 177 Roads Act 1993 make application to the 
Minister for Local Government and the Governor, for urgent consent and 
approval to compulsorily acquire parts:- 

a) of lots 73, 76 and 101 DP753192 to allow deviations of Stockton Bight Track 
shown as lots 1, 2 & 3 on attachment 2 and also  

b) the sections of Stockton Bight Track shown as lots 4, 5 & 6 on attachment 2. 

5) The application for compulsory acquisition, under the Land Acquisition (Just 
Terms Compensation) Act 1991 to include all mines and deposits of minerals 
not previously excluded from the land titles. 

6) Lots 4, 5 & 6 on attachment 2 will become closed road classified as 
Operational Land and can be offered to the adjoining owners (obstructing 
structure owners) as compensation for their land to be acquired. 

7) Following consent for acquisition, places the acquisition notification in the 
Government Gazette under section 178 Roads Act 1993, following by 
notification under section 10 of the Act declaring Lots 1, 2 & 3 acquired, as 
public road. 

8) Grants authority to affix Councils Seal and signatures to the Transfer of the 
closed road parcels 4, 5 & 6 to the adjoining owners on settlement. 
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COUNCIL COMMITTEE MEETING – 23 MARCH 2010 
RECOMMENDATION: 

 
 

 
Councillor John Nell  
Councillor Sally Dover  
 
 

That Council: 

1) The matter be deferred to allow 
further consideration with both 
parties. 

 

1) 2) Should negotiation not be 
successful the matter be 
referred to the Local Land 
Board. 

 
ORDINARY COUNCIL MEETING – 23 MARCH 2010 
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Councillor John Nell   
Councillor Geoff Dingle  
 
 

 
It was resolved that the council 
committee recommendation be 
adopted.  

 
Cr Glenys Francis called for a division. 
 
Those for the Motion: Crs Peter Kafer, Glenys Francis, Geoff Dingle, Shirley O'Brien, 
Steve Tucker, John Nell, Frank Ward, Sally Dover and Daniel Maher.  
 
Those against the Motion: Nil 

 
BACKGROUND 
 
The purpose of this report is to allow Council to comply with the Roads Act 1993 
requirements, as the Roads Authority and to allow safe public access along Stockton 
Bight Track while permitting the continued use of obstructing structures, by 
consenting to road deviations as described. 
 
The road boundaries were marked by a registered surveyor and it was found from 
Lavis Lane 353 metres of the existing haul road falls outside the public road reserve.  
It was then confirmed that substantial structures were constructed within the existing 
road reserve causing obstructions to any road user.  A site inspection in early 
December 2009 confirmed these findings and suggestions were put forward as to 
how the obstructing structures could be protected so their existing use could be 
maintained.  One of these suggestions was possible deviations of the existing public 
road to cater for safety while maintaining the structures. 
 
The registered surveyor provided a plan of possible deviations along the lines 
discussed at a site inspection.  As the Roads Authority, Council could see some 
benefits, which would preserve the existing structures so their current use in 
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association with the adjoining property could remain.  The proposed deviations are 
over previously sand extracted and disturbed areas so it appears there would be 
minor environmental implications.  Any future construction will require planning 
assessment. 
 
Stockton Bight Track provides the only legal access to lots 1 & 2 DP916061 and lot 122 
DP753192 which have recently been sold and the new owners have been advised 
that this road is their only legal access.  It is therefore important Council carries out 
actions so the objectives of section 3(a) of the Roads Act can be maintained, that is 
the rights of members of the public to pass along public roads. 
 
Council’s duties and powers to issue a direction for the structures to be removed 
should be enacted under the Roads Act, to provide a catalyst to arrive at a 
satisfactory outcome for all.  The adjoining owners have been requested to give 
some consideration as to how to achieve an outcome.  The time allowed for the 
structures to be removed will be used as a negotiation period to arrive at a solution.  
The adjoining property is owned by seven owners under Tenants in Common title 
and each owner may want to achieve different outcomes.  This is why a 
recommendation is in place to go to the compulsory acquisition process, if that is 
necessary to finalise the matter.  All involved are in support of the existing structures 
not being destroyed and seek an alternative solution. 
 
Compulsory acquisition cannot commence without the consent of the Minister for 
Local Government and the approval of the Governor.  Requests for such consent 
and approval do take considerable time to be processed and because of the need 
for the access to be regularised it is recommended an application be made for 
urgent processing by the authorities.  It will take about 90 days for the application to 
be processed by Division of Local Government (DLG). 
 
If the application is approved the notification to be published in the Government 
Gazette is prepared by DLG for Council to publish under the General Managers 
name.  On publication the acquired lands come under Council ownership as 
Operational Land and are able to be transferred as compensation to the adjoining 
owners for their land acquired by the same Government Gazette notification.  The 
area of their land being acquired for road deviation contains a total area of 
approximately 10,000sq metres and the total area of the road to be closed is 
approximately 14,300sq metres.  These areas are subject to survey.  The closed road 
area is proposed to be offered to the adjoining owners as compensation for the land 
acquired from them. 
 
The Valuer General is required to provide a valuation for compensation of the 
acquired land if agreement is not reached between Council and the owners.  All 
details of the proposed lots acquired and the closed road areas proposed to be 
included in compensation must be presented to the Valuer General for his/her 
consideration.  If the owners do not accept the compensation determined by the 
Valuer General the dispossessed owners may appeal to the Land and Environment 
Court for a decision.  Such action will have no impact on the acquisitions as 
gazetted or the date of the notice.  Once compensation is arrived at the closed 
road areas can be transferred to the adjoining owners.  Council’s Seal and 
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Signatures are required to execute the Transfer of the lands for registration at the 
office of Land and Property Information. 
 

FINANCIAL/RESOURCE IMPLICATIONS 
 
These are of minor nature as other aspects of the proposal fall within normal staff 
duties. 
 

LEGAL, POLICY AND RISK IMPLICATIONS 
 
All actions relative to road activities by Council must fall under the Roads Act 1993.  
Section 107 under that Act provides for Councils ability to make a direction on the 
adjoining owners to remove unauthorised or authorised structures from a road, to 
make it accessible for public use.  Section 177 provides for acquisition of land for 
road purposes with section 178 providing ability for this to be done under the 
compulsory process in accordance with the Land Acquisition (Just Terms 
Compensation) Act 1991.  Section 41 Roads Act provides that a road acquired by 
compulsory acquisition ceases to be a public road.  It will then remain in Councils 
name as Operational Land and can be disposed of. 
 

SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
In a practical sense nothing will change with the road continuing to be used by sand 
haulage trucks and the new owners of the 3 properties lots 1 & 2 DP916061 and lot 
122 DP753192. 
The recommendation will have little economic impact on Council as it is already the 
Roads Authority for the road.   
 
The proposed acquisition areas for road are over sections of the affected lots that 
have been previously mined for bulk sand or otherwise disturbed and therefore it 
seems there will be minor environmental impacts.  The new project will increase the 
number of vehicles using the road each day.  The recommendations will preserve 
the existing business on the adjoining land. 
 

CONSULTATION 
 
The affected property owners, consultant for the approved project as well as a 
director, Councils Acting General Manager, Group Manager Facilities as well as the 
Acting Group Manager for a time, Group Manager Commercial Services, Civil Assets 
Engineer and Principal Property Advisor. 
 

 
OPTIONS 
 

1) Accept recommendation 
2) Modify recommendations 
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ATTACHMENTS 
 

1) Locations of structures on road 
2) Areas proposed to be acquired 

 

COUNCILLORS ROOM 
 
Nil. 
 

TABLED DOCUMENTS 
 
Nil. 
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ATTACHMENT 1 
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ATTACHMENT 2 
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ATTACHMENT 3 

NOTICE OF MOTION 
ITEM NO.  2 FILE NO: A2004-0217  
 

PROPOSED DEVELOPMENT OF THE EXTENSION OF LAVIS LANE  
 

COUNCILLORS: WARD, DINGLE, KAFER 
 

 

THAT COUNCIL:  
 

1) In order that Councillors’ may be able to consider the public disquiet on the 
matter the General Manager is requested to prepare a report to Council as 
soon as possible on the proposed development of the extension of Lavis Lane 
as required by the developers of the sand mining by Macka Sands. 

2) The report should give complete details of all actions by Council staff in the 
matter including copies of all correspondence between any council staff and 
the parties involved and notes of all conversations between any Council staff 
and any member of the Tower family and representatives of Macka Sands 
and their solicitors and surveyors.   
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Councillor Frank Ward  
Councillor Geoff Dingle  
 
 

 
It was resolved that Council: 
 
1. In order that Councillors’ may be able to 

consider the public disquiet on the matter 
the General Manager is requested to 
prepare a report to Council as soon as 
possible on the proposed development of 
the extension of Lavis Lane as required by 
the developers of the sand mining by 
Macka Sands. 

2. The report should give complete details of 
all actions by Council staff in the matter 
including copies of all correspondence 
between any council staff and the parties 
involved and notes of all conversations 
between any Council staff and any 
member of the Tower family and 
representatives of Macka Sands and their 
solicitors and surveyors.   

3. That the report be made available within 
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4 weeks. 

 

Cr Ken Jordan left the meeting at 7.31pm prior to voting on the item. 
 

In accordance with the Section 375A, Local Government Act 1993, a division is 
required for this item.  
 
Those for the Motion: Crs Peter Kafer, Caroline De Lyall, Geoff Dingle, Frank Ward, 
Glenys Francis and John Nell. 
 
Those against the Motion: Crs Steve Tucker, Shirley O'Brien and Sally Dover. 
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Cr Bruce MacKenzie returned to the meeting at 8.00pm and resumed the Chair. 

 

 

 

NOTICES OF MOTION 
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NOTICE OF MOTION 
ITEM NO.  1 FILE NO: A2004-0217  
 

INFRASTRUCTURE PROJECT FUNDING 
 

COUNCILLORS: MACKENZIE, DOVER, JORDAN, WESTBURY, TUCKER, O'BRIEN  
 

 

THAT COUNCIL:  
 

1) Allocate the outstanding balance of repealed Section 94 funds (estimated at 
$700,000, subject to completion of financial statements audit), evenly 
amongst the three (Central, East, West) wards. 

2) Allocate $30,000 of the proposed Central ward allocation of repealed Section 
94 funds to fund a concept plan for the Medowie Sports Club.  

3) Write to Land and Property Management Authority seeking their agreement 
to allocate accumulated Crown Holiday Park surpluses as follows:- 
 
(a) $1.5 Million for Shoal Bay Waterfront project (Reserve No. R81389). 
(b) $500,000 for Anna Bay Recreation Facilities (Reserve No. R80621). 
(c) $80,000 for Public Amenities at Barry Park (Reserve No. R79059). 
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Councillor Bruce MacKenzie  
Councillor Sally Dover  
 
 

 
It was resolved that Council:- 
 
1) Allocate the outstanding balance of 

repealed Section 94 funds 
(estimated at $700,000, subject to 
completion of financial statements 
audit), evenly amongst the three 
(Central, East, West) wards. 

2) Allocate $30,000 of the proposed 
Central ward allocation of repealed 
Section 94 funds to fund a concept 
plan for the Medowie Sports Club.  

3) Write to Land and Property 
Management Authority seeking their 
agreement to allocate 
accumulated Crown Holiday Park 
surpluses as follows:- 
 
(a) $1.5 Million for Shoal Bay 
Waterfront project (Reserve No. 
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R81389). 
(b) $500,000 for Anna Bay 
Recreation Facilities (Reserve No. 
R80621). 
(c) $80,000 for Public Amenities at 
Barry Park (Reserve No. R79059). 

 

 

Cr Glenys Francis left the meeting at 8.11pm 

Cr Glenys Francis returned to the meeting at 8.13pm. 
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NOTICE OF MOTION 
ITEM NO.  2 FILE NO: A2004-0217  
 

COMMUNITY BROCHURES 
 

COUNCILLOR: FRANCIS 
 

 

THAT COUNCIL:  
 

1) Investigate the development of a series of brochures /booklets to be 
available the community at the Administration building, Tourism, Website and 
Libraries. 

2) A Source of funding to be found. 

3) The brochures to focus on galleries, museums, walks and drives, cycle ways, 
maps, heritage, local focus on towns and technical issues. 
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Councillor Glenys Francis 
 
 

 

There being no objection the Notice of 
Motion was adopted. 
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CONFIDENTIAL ITEMS 
 

 

 

 

 

                          
 

 
 
In accordance with Section 10A, of the Local Government Act 1993, Council can close part of 

a meeting to the public to consider matters involving personnel, personal ratepayer hardship, 

commercial information, nature and location of a place or item of Aboriginal significance on 

community land, matters affecting the security of council, councillors, staff or council property 

and matters that could be prejudice to the maintenance of law. 

 

Further information on any item that is listed for consideration as a confidential item can be 

sought by contacting Council. 
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Councillor Peter Kafer  
Councillor John Nell   
 
 

 
It was resolved that Council move into 
Confidential Session.  
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CONFIDENTIAL 
 

ITEM NO.  1 FILE NO: PSC T09- 2010 
 

T09-2010; TENDER; BUSH REGENERATION SERVICES 
 
REPORT OF: BRUCE PETERSEN – MANAGER, ENVIRONMENTAL SERVICES 
GROUP: SUSTAINABLE PLANNING 
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Councillor John Nell  
Councillor Peter Kafer  
 
 

 
It was resolved that Council: 
 
1) Revoke its decision on the 10th 

August, Minute No. 250. 
2) Accept both BARRC & TIN Services as 

the preferred tenderers based on the 
value selection process. 

 
 

 
 
There being no further business the meeting closed at 8.39pm. 
 
 
 

I certify that pages 1 to 134 of the Open Ordinary Minutes of Council 24 August 2010 

and the pages 135 to 138 of the Confidential Ordinary Minutes of Council 24 August 

2010 were confirmed by Council at its meeting held on 14 September 2010. 

 
 
 
 
 
……………………………………………… 
Cr Bruce MacKenzie 
MAYOR 
 




