MINUTES FOR ORDINARY MEETING - 9 MARCH 2010

PRESENT:

Minutes 9 MARCH 2010
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Minutes of Ordinary meeting of the Port Stephens Council held in the Council
Chambers, Raymond Terrace on 09 March 2010, commencing at 8.20pm.

Councillors B. MacKenzie (Mayor); R. Westbury
(Deputy Mayor); G. Dingle; S. Dover, G. Francis; P.
Kafer; K. Jordan; D. Maher, J. Nell; S. O'Brien; S.
Tucker, F. Ward; General Manager; Corporate
Services Group Manager, Facilities and Services
Group Manager; Sustainable Planning Group
Manager; Commercial Services Group Manager
and Executive Officer.

No apologies were received.

059

Councillor Ken Jordan
Councillor Steve Tucker

Resolved that the minutes of the Ordinary
meeting of Port Stephens Council held on 23
February 2010 & 02 March 2010 be
confirmed.

The General Manager declared a non-pecuniary conflict of interest in Item 13 —
Newcastle Airport Ltd Corporate Structure due to his directorship of the Newcastle
Airport Board.

PORT STEPHENS COUNCIL




MINUTES FOR ORDINARY MEETING - 9 MARCH 2010

SUBJECT PAGE NO
MOTIONS TO CLOSE ......oeeeeeiettieetieetietnieenieeteescersersseessesssssssssssesssessssssne 3
1. MOTION TO CLOSE MEETING TO THE PUBLIC ..o eeeeeeeeeeeeeeeeeseeseese e seseeseeneenn 4
COUNCIL COMMITTEE RECOMMENDATIONS......oveeeeeeireeeneeneeneeneennens 6
1. DEVELOPMENT APPLICATION FOR SINGLE STOREY DWELLING AT NO. 29 BOYD
BOULEVARD, MEDOWIE. ... .vveeveeeeeeeeseeeeeeeeseeseeseseeesssesessseessssesessssessesesssesssssssessesesseseees 7
2. DEVELOPMENT APPLICATION FOR SINGLE STOREY DWELLING AT NO. 20 NOBLES
ROAD, NELSONS PLAINS ....veoeveeeeeeeeeeeeeeeeeseseseses s sessesessesssssesessessessesesssesesesesessseeessene 32
3. DEVELOPMENT APPLICATION FOR CHANGE OF USE FROM SHED TO DWELLING AT
NO. 470 MARSH ROAD, BOBS FARM .....ouvverreeeeeeeeeseeseseesseseseseeesesseseessesssssesssseeessenee 59
4. DEVELOPMENT APPLICATION FOR FOUR (4) LOT SUBDIVISION AT NO. 364 SIX MILE
ROAD, EAGLETON ..o eeees e eeeeeeees e eseseses s eesseeseseessss s ses s sessesesssesesssesessseeesseees 93
5. JOINT REGIONAL PLANNING PANELS — COUNCIL REPRESENTATION ..o, 131
6. WALLAWA ROAD NELSON BAY — FUNDING OF TRAFFIC CALMING TRIAL............... 178
7. LOCAL TRAFFIC COMMITTEE MEETING — 2N0 FEBRUARY 2010 veoovveereeeeesereeeeeen, 180
8. WATER SENSITIVE URBAN DESIGN POLICY oo eeee e eeeeeseeeseeeeseeeeseeeee 194
9. ADOPTION OF PARKING ENFORCEMENT POLICY wvvooveeeeeoeeeeeeeeeeeeeeeeeeeesseeesseee 202
10.REPORT ON REPAIRS COSTS TO 20 KING STREET RAYMOND TERRACE......... oo 241
11.PROPOSED ROAD CLOSURE — LANEWAY BETWEEN ACHILLES STREET & SHOAL BAY
ROAD, NELSON BAY w.cooeeeeeeeoeeeeeee oo eeeeeeeeeees e eeeeeeseeeessseeessesesseeeeseessessessesssesseeeseens 244
12.PROPOSED ROAD CLOSURE — ORANGE GROVE ROAD, DUNS CREEK ......veene...... 249
13.NEWCASTLE AIRPORT LIMITED CORPORATE STRUCTURE .....cooveeeeeeeeeeseeeseeseeseeseenns 253
14 INFORMATION PAPERS ... eeeeeeseeeeeseseeseeseseesessessessessssesesssesesseessssesssssssssssessenee 260
COUNCIL COMMITTEE INFORMATION PAPERS......ccoevueerrirrncenneennnen 261
1. NEW YEAR’S EVE 2009 ON TOMAREE PENINSULA ...oorvveomeeeeeeeeeeeeeeeesesseeeesseeseeseeens 262
2. CASH AND INVESTMENTS HELD AT 31 JANUARY 20710 ... veeemereeeeereeereeseeeseseesessseens 263
CONFIDENTIAL ITEMS. ... eeeeeeeieeeteeeeeeeeeeeeeeeneeaseecenessssscsncsssssnssnnes 268
1. TENDER FOR THE SUPPLY OF ONE (1) 22.5 TONNE SINGLE CAB TRUCK/ CHASSIS
(TOT/20T0) ervvereeee e e eeeeeee e e e eeeseees e eessesees s es s ees e ee s es s eseeesee s eeseeseeeeeeeeseeeees 269

PORT STEPHENS COUNCIL 2




MINUTES FOR ORDINARY MEETING - 9 MARCH 2010

MOTIONS TO CLOSE
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ITEM NO. 1 FILE NO: 3200-003

MOTION TO CLOSE MEETING TO THE PUBLIC

REPORT OF: TONY WICKHAM - EXECUTIVE OFFICER
GROUP: GENERAL MANAGERS OFFICE

RECOMMENDATION:

1)

2)

3)

4)

That pursuant to section 10A(2)(d) of the Local Government Act, 1993, the
Committee and Council resolve to close to the public that part of its meetings
fo discuss Confidential Item 1 on the Council Committee & Ordinary Council
agenda namely Tender for the Supply of One (1) 22.5 Tonne Single Cab Truck .
Chassis (T01/2010).

That the reasons for closing the meeting to the public to consider this item be
that:

i) The report and discussion will include details of commercial information
of a confidential nature that would, if disclosed, prejudice the
commercial position of the tenderers; and

In particular, the report includes confidential pricing information in respect of
the Tender for the Supply of One (1) 22.5 Tonne Single Cab Truck . Chassis
(T0O1/2010)

That on balance, it is considered that receipt and discussion of the maftter in
open Council would be confrary to the public interest, as disclosure of the
confidential commercial information could compromise the commercial
position of the tenderers and adversely affect Council's ability to attract
competitive tenders for other contracts.

That the report of the closed part of the meeting is fo remain confidential and
that Council makes public its decision including the name and amount of the
successful tenderer in accordance with Clause 179) of the Local Government
(General) Regulation 2005.

COMMITTEE MEETING - 09 MARCH 2010

RECOMMENDATION:
Councillor John Nell That this item be deferred to the
Councillor Ken Jordan Ordinary Council meeting of 9 March
2010.
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ORDINARY MEETING - 09 MARCH 2010

060

Councillor Peter Kafer
Councillor Ken Jordan

It was resolved that the
recommendation be adopted.
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COUNCIL
COMMITTEE
RECOMMENDATIONS
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Cr Jordan moved and seconded by Cr Dover that Item 2 be brought forward and
dealt with prior to ltem 1.

ITEM NO. 1 FILE NO: 16-2009-890-1

DEVELOPMENT APPLICATION FOR SINGLE STOREY DWELLING AT NO.
29 BOYD BOULEVARD, MEDOWIE

REPORT OF: KEN SOLMAN - ACTING MANAGER, DEVELOPMENT AND BUILDING
GROUP: SUSTAINABLE PLANNING

RECOMMENDATION IS THAT COUNCIL:

Give consideration to the draft conditions prepared following Council Resolution No.
029 of the meeting of 16 February 2010.

COMMITTEE MEETING - 09 MARCH 2010

RECOMMENDATION:
Councillor Bruce MacKenzie That Councill approve the
Councillor Sally Dover development application, 16-2009-

890-1 (29 Boyd Boulevard, Medowie),
subject to conditions as listed in
Attachment 1.

In accordance with Section 375A, Local Government Act 1993, a division is required
for this item.

Those for the Motion: Crs Peter Chafer, Bruce Mackenzie, Steve Tucker, Shirley
O'Brien, Geoff Dingle, Frank Ward, Bob Westbury, Sally Dover and Daniel Maher.

Those against the Motion: Crs Glenys Francis, Ken Jordan and John Nell.

ORDINARY MEETING - 09 MARCH 2010

061 Councillor Bruce MacKenzie It was resolved that the Council
Councillor Daniel Maher Committee recommendation be
adopted.

In accordance with Section 375A, Local Government Act 1993, a division is required
for this item.
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Those for the Motion: Crs Peter Kafer, Daniel Maher, Steve Tucker, Shirley O'Brien,
Geoff Dingle, Frank Ward, Bob Westbury, Sally Dover and Bruce MacKenzie.

Those against the Motion: Crs Glenys Francis, Ken Jordan and John Nell.

BACKGROUND

The purpose of this report is to provide draft Conditions of Consent for consideration
by Council for a development application that Council has resolved to support. The
application is for a single storey dwelling at premises significantly affected by noise
poliution by noise pollution from Williamtown Air Force Base and Australian Noise
Exposure Forecast (ANEF) 2025 noise exposure.

On 16 February 2010, Council considered the proposal for determination. At this
meeting Council resolved (reference 029) :

“That Council support the development application for the single storey dwelling at 29
Boyd Boulevard, Medowie — that support being on the basis that noise attenuation be
not required for the design and construction of the dwelling — and request the Group
Manager Sustainable Planning to bring forward appropriate conditions should Council
determine the application by way of consent, because

1. It is also noted that it is unfortunate that the applicant bought the block of land
in early 2009 before the promulgation of the ANEF 2025.

2. The 149 zoning Certificate issued by Council and presumably attached to the
contract of sale documents addressed ANEF 2012 and the block was not
mapped within the ANEF 20-25 noise exposure contour.

3. Since purchase the owners engaged a builder and chose a design without
being aware that the new ANEF 2025 was going to be promulgated on
Monday 19n October 2009.”

In this regard, draft conditions are shown in Attachment 1.

Consent is sought for the construction of a single storey brick veneer dwelling at LOT:
30 DP: 248738 29 Boyd Boulevard. The site has been identified as aircraft noise
affected and it is mapped within the 20-25 contours of the Australian Noise Exposure
Forecast (ANEF) 2025. The proposed dwelling is conditionally acceptable within the
20-25 contours ANEF 2025 provided the recommendations of an acoustic report
prepared in accordance with Australian Standard 2021-2000, are incorporated into
the dwelling building design to provide appropriate acoustic attenuation.

The applicant has provided an acoustic report that confirms that the premises are
exposed to significant noise pollution levels; however, the applicants do not want the
acoustic report recommendations included in the building design specifications.
They want the dwelling to be approved without the acoustic measures being
implemented due to financial constraints.
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The acoustic report concludes that the dweling can comply “providing the
recommendations and procedures outlined in this report are followed, internal noise
levels will be consistent with the intent of AS 2021-2000".

In assessing this application it is noted that without an appropriate acoustic
attenuation it contravenes Council's Development Control Plan B2.13 Aircraft Noise
and Australian Standard 2021-2000. Council must assess the application under 79¢ of
the Environmental Assessment and Planning Act 1979 and consider Australian Noise
Exposure Forecast 2025. Approval of the development application for the dwelling,
without appropriate acoustic attenuation, can not be supported by Council’s
professional building and planning assessment officers following a merit assessment
under 79C of the Environmental Planning and Assessment Act 1979.

It is noted that the applicant bought the block of land in early 2009 before the
promulgation of the ANEF 2025. Since purchase the owners apparently engaged a
builder and chose a house design without being aware that the new ANEF 2025 was
going to be promulgated on Monday 19" October 2009.

For Council’s reference, the report dated 16th February 2010, including the staff
assessment of the proposal pursuant to Section 79C of the Environmental Planning
and Assessment Act 1979 and supplementary information to the extra ordinary Council
meeting dated 16 February 2010 is shown in Attachment 2.

The standard development assessment procedure that has been applied to date of
implementation of ANEF 2025 has been (min # 430) (15/12/2009)

1. The ANEF 2025 maps are promulgated - in that they have been endorsed by
the Deputy Chief of the Royal Australian Airforce (as per formal advice
received on Monday 19 October 2009).

The Department of Defence has, to date, held the position that these ANEF
2025 maps supersede the ANEF 2012 maps.

2. The ANEF 2025 maps therefore are effectively matters for consideration under
Section 79c¢ of the Environmental Planning & Assessment Act and are the basis
for relevant clauses to be included in Section 149 Certificates — subject of
course to identified impacts of the noise contours contained in the ANEF 2025
maps for relevant properties.

3. Notwithstanding Points 1 and 2, the ANEF 2012 maps still represent Council
policy under the Port Stephens DCP 2007 until such time as Council resolves to
negate their policy effect. Therefore, the ANEF 2012 maps have continued
applicability for advice, Section 79¢c assessment and Section 149 Certificate
inclusion as has been recent practice.

It is hoped that that further clarification can be established and a joint position
hopefully established with the Department of Defence regarding the
implications and policy positions of the new aircraft noise mapping.
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The ANEF 2025 maps are based upon assumed commencement of operation
of the Joint Strike Fighter in 2017 and the establishment of full operation of the
total number of Joint Strike Fighters to be based at Wiliamtown by 2025.

Clearly 79c assessment relates to applications for development that will
sustain beyond 2017 and 2025; however there is at least an 8 year period from
now during which the Hawk and Hornet aircraft will still operate and similar
noise impacts will accrue as has been the case over recent years and has
formed the basis of the ANEF 2012 mapping. Hence, Council needs to
proceed on the basis, until Council policy changes, that the 2012 maps are
also applicable.

This follows a calculated and sound approach with a view of Councils obligations
under Section 79C of the Environmental Planning and Assessment Act 1979, the
information at hand submitted to Council from the DOD and application of the
Australian Standard AS2021-2000.

To again refer to legal advice on Councils ANEF policy conferred by Harris Wheeler
“There may be however, potentfial consequences if clause 31A requires acoustic
testing and compliance with table 3.3 (of AS2021-2000) and Council fails to impose
such conditions on development approved; the council would then find itself in the
same situation as in Booth” (Moffats- Fishermans Village).

FINANCIAL/RESOURCE IMPLICATIONS

Reference is made to Aftachment 2 - Council Report dated 9 February 2010 and
supplementary information to the extra ordinary Council meeting dated 16 February 2010.

LEGAL AND POLICY IMPLICATIONS

Reference is made to Affachment 2 - Council Report dated 9 February 2010 and
supplementary information to the extra ordinary Council meeting dated 16 February
2010.

SUSTAINABILITY IMPLICATIONS
Includes Social, Economic and Environmental Implicatfions

Reference is made to Aftachment 2 - Council Report dated 9 February 2010 and
supplementary information to the exira ordinary Council meeting dated 16 February 2010. .

CONSULTATION

Reference is made to Aftachment 2 - Council Report dated 9 February 2010 and
supplementary information to the extra ordinary Council meeting dated 16 February 2010.

OPTIONS

1) Approve the development application, 16-2009-890-1 (29 Boyd Boulevard,
Medowie), subject to conditions as listed in Attachment 1.
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2) Delegate to the General Manager to seek to negoftiate with the applicant for
Development Application 16-2009-890-1 (29 Boyd Boulevard, Medowie) for
agreement to formally incorporate adequate acoustic attenuation to provide
internal noise levels consistent with Australian Standard 2021-2000, thereby
enabling a formal application and determination to be given consent under
delegated authority. (as per the recommendation of staff report as per
attachment 2 Council Report dated 9 February 2010).

3) Amend the conditions (Attachment 1) to support a determination to approve.
ATTACHMENTS
1) Draft Conditions of Consent

2) Council Report 16 February 2010

COUNCILLORS ROOM

1) Plans and elevations/site plan.

TABLED DOCUMENTS

Nil.
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ATTACHMENT 1
DRAFT CONDITIONS OF CONSENT

1. Separate approval is required to occupy, close or partially close the road
reserve adjacent to the property under the roads act. The storage of
materials, placement of toilets and rubbish skips within the road reserve is not
permitted.

2. No construction or demolition work shall obstruct pedestrian or vehicular fraffic
in a public place, a hoarding or fence must be erected between the
construction site and the public place.

3. Approved toilet accommodation for all fradespersons on the building site is to
be provided from the fime work commences until the building is complete.
The toilet shall not be placed on the road reserve, without separate approval
from council.

4. A waste containment facility shall be provided on the construction site
immediately after the first concrete pour for the building and is to be regularly
serviced. Council may issue ‘on the spot’ fines for pollution/littering offences
under the protection of the environment operations act 1997.

5. Tree clearing shall be carried out in accordance with council's tree
preservation order. The development consent and construction certificate
must be issued before it is possible to remove any frees within 3m of any
approved building, as measured horizontally from the building wall to the
outside trunk of the tree. Tree clearing for the vehicle driveway or any other
purpose requires separate approval under the free preservation order. A copy
of the tree preservation order is attached.

6. Retaining walls, not clearly noted on the approved plans or outside the
parameters set in council’s exempt and complying development criteria, are
to be subject to a separate development application.

Such application shall be lodged and approved prior to any works relating to
the retaining wall taking place

7. The construction site is to be adequately protected and drainage controlled
fo ensure that erosion and sediment movement is kept on your site.
Construction sites without appropriate erosion and sediment control measures
have the potential to pollute the waterways and degrade aquatic habitats.
Offenders will be issued with an ‘on the spot’ fine under the protection of the
environment operations act 1997.

Note: erosion and sediment contfrol measures prepared in accordance with
the erosion and sediment control regional policy and code of practice or
managing urban stormwater — soils and construction produced by Landcom
2004, need to be maintained at all times. A copy of Landcom 2004 bluebook
may be purchased by calling (02) 98418600.
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8.

10.

1.

12.

13.

14.

15.

A “keep Port Stephens waterways pollution free” sign shall be displayed and
be clearly visible from the road frontage for public viewing on the site at the
commencement of works and remain in place until completion of the
development. Signs are available from Port Stephens Council.

Prior to the commencement of work, provide a 3m wide all weather vehicle
access from the kerb and gutter to the building under construction for the
delivery of materials & trades to reduce the potential for soil erosion. Sand
shall not be stockpiled on the all weather vehicle access.

All stockpiled materials shall be retained within the property boundaries.
Stockpiles of topsoil, sand, aggregate, spoil or other materials shall be stored
clear of the all weather vehicle access and drainage lines.

The development shall take place in accordance with the stated values of
the energy efficiency scorecard or nathers assessment and/or the basix
cerfificate submitted with the application. Prior to the issue of any occupation
cerlificate an appropriately qualified person shall certify compliance with
these requirements, as applicable.

The principal certifying authority shall only issue an occupation certificate
when the building has been constructed in accordance with the approved
plans, specifications and conditions of consent. No occupational use is
permitted until the principal certifying authority issues an occupation
certificate. Note: if an accredited certifier approves occupation of a dwelling
the accredited certifier is to immediately notify council in writing.

The development shall be carried out in accordance with the building
sustainability index (basix) certificate number 254326S. Where minor changes
to the development occur (eg. Colours and the like) these changes shall be
refered to  council priorr to the changes being made.

Where approved, a copy of the amended/new basix certificate shall be
submitted to council within fourteen (14) days and will be considered sufficient
to satisfy this conditfion.

Prior to occupying the approved dwelling(s). contact council’'s mapping
section on 49800304 to obtain the correct house numbering. Be advised that
any referencing on development application plans to house or lot numbering
operates to provide identfification for assessment purposes only.

Prior to commencement of any works within the road reserve for the provision
of a driveway crossing, the applicant or their nominated contractor shall
make application to council and receive approval for the construction of the
driveway.

Application shall be made on council’s driveway construction application
form, a copy of which is attached to this consent for your convenience. For
further information on this condition please contact council’s facilities and
services group.
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The construction of the footpath crossing must be completed prior to issue of
final occupation certificate.

16. Collected stormwater runoff shall be piped to an infiliration trench located in
the landscaped area(s), in accordance with Council’'s Standard Drawing $
136 (without overflow pipe).

PORT STEPHENS COUNCIL 14




MINUTES FOR ORDINARY MEETING - 9 MARCH 2010

ATTACHMENT 2
COUNCIL REPORT AND SUPPLEMENTARY INFORMATION
DATED 16 FEBRUARY 2010.

ITEM NO. 1 FILE NO: 16-2009-890-1

DEVELOPMENT APPLICATION FOR SINGLE STOREY DWELLING AT NO.
29 BOYD BOULEVARD, MEDOWIE

REPORT OF: KEN SOLMAN - ACTING MANAGER, DEVELOPMENT AND BUILDING

GROUP: SUSTAINABLE PLANNING

RECOMMENDATION IS THAT COUNCIL:

1) Delegate to the General Manager to seek to negoftiate with the applicant for
Development Application 16-2009-890-1 (29 Boyd Boulevard, Medowie) for
agreement to formally incorporate adequate acoustic attenuation to provide
internal noise levels consistent with Australion Standard 2021-2000, thereby
enabling a formal application and determination to be given consent under
delegated authority;

2) Note that, in the event of negotiations referred to above being unsuccessful,
development consent refusal will be issued under delegated authority.

BACKGROUND

The purpose of this report is to present a development application significantly
affected by noise pollution from Williamtown Air Force Base and Australian Noise
Exposure Forecast (ANEF) 2025 noise exposure to Council for determination at the
request of the Mayor.

Consent is sought for the construction of a single storey brick veneer dwelling at LOT:
30 DP: 248738 29 Boyd Boulevard. The site has been identified as aircraft noise
affected and it is mapped within the 20-25 contours of the Australian Noise Exposure
Forecast (ANEF) 2025. The proposed dwelling is conditionally acceptable within the
20-25 contours ANEF 2025 provided the recommendations of an acoustic report
prepared in accordance with Australion Standard 2021-2000, are incorporated into
the dwelling building design to provide appropriate acoustic attenuation.

The applicant has provided an acceptable acoustic report from Reverb Acoustics
dated December 2009 (report No. 09-1434-R1). However, the applicants have stated
that they do not want the acoustic report recommendations included in the building
design specifications. They want the dwelling to be approved without the acoustic
measures being implemented due to financial constraints.
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The report received from Reverb Acoustics concludes that the dwelling can comply
“providing the recommendations and procedures outlined in this report are
followed, internal noise levels will be consistent with the intent of AS 2021-2000".

In assessing this application it is noted that without an appropriate acoustic
attenuation it contravenes Council’'s Development Control Plan B2.13 Aircraft Noise
and Australian Standard 2021-2000. The dwelling, without appropriate acoustic
attenuation, can not be approved following a merit assessment under 79C of the
Environmental Planning and Assessment Act 1979.

It is also noted that it is unfortunate that the applicant bought the block of land in
early 2009 before the promulgation of the ANEF 2025. The 149 zoning Certificate
issued by Council and presumably attached to the confract of sale documents
addressed ANEF 2012 and the block was not mapped within the ANEF 20-25 noise
exposure contour. Since purchase the owners engaged a builder and chose a
design without being aware that the new ANEF 2025 was going to be promulgated
on Monday 19" October 2009.

Council must assess the application under 79¢ of the Environmental Assessment and
Planning Act 1979 and consider Australian Noise Exposure Forecast 2025.

FINANCIAL/RESOURCE IMPLICATIONS
Nil
LEGAL AND POLICY IMPLICATIONS

Approval is sought for Council to approve the dwelling within the 20-25 contours of
Australia Exposure Forecast without appropriate noise attenuation. This is
inconsistent with Council’s Development Control Plan 2007 B2.13 and AS 2021-2000.

Consent of the application above may represent a precedent which has the
potfential fo be used in future Development Applications as reason for consent
noting fairness, consistency and equity in the application of Council planning
provisions. There are approximately 2090 properties that will be affected in 20-25
ANEF as noted in the Draft Public Environment Report by the Department of Defence
dated October 2009.

SUSTAINABILITY IMPLICATIONS
Includes Social, Economic and Environmental Implications

The social implications directly attributable to aircraft noise impacts and increased land-use
conflict include reduced residential amenity and potential restriction of operation of the
Williamtown Air-force Base and Newcastle Airport.

It is difficult to quantify the economic impacts of increased land-use conflict and/or changes
to aircraft noise pollution due to encroaching development upon the Wiliamtown Air-force
Base and Newcastle Airport. Cost may be significant on a local and national scale.
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Aircraft noise has the potenfially adverse impact on residential amenity. To permit the
erection of dwelling without appropriate acoustic attenuation may unreasonably restrict the
lawful ongoing operation of the Wiliamtown Air Force Base and Airport.

CONSULTATION

The application was not required to be exhibited as the application complied with Council’s
Local Environmental Plan 2000 and Development Conftrol Plan 2007 — Section Bé.

Council has licised with the department of defence in relation to the promulgation of the
ANEF 2025 and the forecast impacts of aircraft noise. The Department of Defence has
expressed the view that dwellings such as proposed in this application must incorporate
appropriate acoustic attenuation to ensure internal noise levels will be consistent with the
intent of Australian Standard AS 2021-2000.

OPTIONS
Council has three options to consider with the proposed development:

1) Refuse the application as recommended.

2) To indicate support for the Development Application and request the Group
Manager, Sustainable Planning to bring back draft conditions to a
forthcoming Council meeting in the event that Council determines by way of
approval, with such support being based upon a recognition of the need for
points of difference to be clear in relation to potential precedent.

3) Defer the application to allow the applicant to amend the proposal to include
appropriate acoustic attenuation.

ATTACHMENTS
1) Locality Plan

2) ANEF 20-25 map

3) Preliminary Assessment

COUNCILLORS ROOM

1) Development Plans and Elevations

2) Statement of Environmental Effects

3) Aircraft Noise Impact Statement prepared by Reverb Acoustics dated
December 2009

4) Supplementary Information dated 2 & 3 February 2010
TABLED DOCUMENTS

Nil
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ATTACHMENT 1
LOCALITY PLAN
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ATTACHMENT 2
ANEF 20-25 MAP IN RELATION TO THE LOCALITY PLAN
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ATTACHMENT 3

PRELIMINARY ASSESSMENT

The application has been assessed pursuant to Section 79C of the Environmental
Planning and Assessment Act 1979 and the following is a summary of those matters

considered relevant in this instance.

THE PROPOSAL

The proposal is for a single storey brick veneer dwelling.

THE APPLICATION
Owner

Applicant
Detail Submitted

THE LAND

Property Description
Address

Area

Dimensions
Characteristics

THE ASSESSMENT

1. Planning Provisions

LEP 1987 — Zoning

Development Control Plan

Mr M Strain & Ms R M Hann
Acroplan Pty Ltd

Development Plans

Statement of Environmental Effects
Acoustic Report

LOT 30 DP 248738
29 Boyd Boulevard, Medowie
8167.48m2

The block is located on a corner and falls
towards the northern boundary, mapped within

20-25 ANEF 2025 contours.

1(c3) Rural Small

B2.13 Aircraft Noise

ATTRIBUTE PROPOSED REQUIRED COMPLIES
LEP Requirements

Floor Space Ratio 277m?2 4083m?2 Yes
Height 4.609 9 Yes

DCP Requirements

Number or Storeys 1 2 Yes
Building Line 28.6m 12m Yes
Setback

Side Setback 2m 13.5 Yes

Rear Setback 2m 40m Yes
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Privacy

Resident Parking 2 2 Yes

Basix Dwelling Valued at | Yes Yes
$232 441.00

Discussion

The proposed dwelling is permissible on the site and generally complies with
Council's Development Control Plan 2007 except Section B2.13 Aircraft Noise.

Council’'s policy states that Development Applications within 20-25 ANEF s
conditionally acceptable provided an acoustic report is submitted and signed and
endorsed by an acoustic engineer. The report must demonstrate that Australian
Standard 2011-200 has been considered in the design of the building and any
proposed attenuation measures must be incorporated into the design and
conditions and consent.

The applicant has argued the following:-

1) Actual Location of the property in relation to the 20-25 ANEF contour.

2) Anticipated noise impact of JSF on the applicant’s property, according to
Draft PER.

3) Financial Constraints placed on the applicant based on Council’s policy.

4) S149 Certificate received from Council pre ANEF 2025.
2. likely Impact of the Development

The proposed development will not have an adverse impact on the neighbouring
properties but will impact the occupants of the dwelling with regards to excessive
noise.

3. Suitability of the Site

The proposed dwelling is suitable for the site provided an appropriate sound
aftenuation report is provided.

4. Submissions

The application wasn't required to be advertised under Port Stephens Development
Control Plan 2007.

5. Public Interest

The proposal if approved by Council would have major ramifications on how Council
would assess Development Application for dwelling and dwelling additions within the
20-25 ANEF contour. The policy states that all development applications for dwelling
and dwelling additions are conditionally acceptable provided an acoustic report is
submitted that is signed and endorsed by an acoustic engineer. This would set @
precedent within the Port Stephens Shire and the policy would be very hard to
police.
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SUPPLEMENTARY INFORMATION

EXTRA ORDINARY COUNCIL MEETING
TUESDAY 16 FEBRUARY 2010
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INDEX
Iltem Report Title Page No
No
1 DA for Single Storey Dwelling at 29 Boyd Boulevard, 3
Medowie
2.
3.
4,
5.
6.
7.
8.

*PLEASE NOTE THAT SUPPLEMENTARY INFORMATION WHICH IS HIGHLIGHTED HAS NOT
YET BEEN VIEWED BY COUNCILLORS
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Supplementary Information

Dort qufﬂw;

C-O-U-N-C:I-L

oo cOmmmininily pirTimerallip
TO: All Councillors & Executive Team
FROM: David Broyd
Group Manager, Sustainable Planning
DATE: 15 February 2010
RE: Supplementary information for Extraordinary Council Meeting1é

February 2010
FILE No: 16-2009-890-1
ITEM No: 1

REPORT TITLE: DA for Single Storey Dwelling at 29 Boyd Boulevard, Medowie

PURPOSE

The purpose of this supplementary information is fo provide advice to Council about
wider strategic and legal issues relevant to decision making on this individual
development application.

BACKGROUND

Council is advised that:

1.

The Department of Defence ha now agreed to provide a composite map to
cover noise impacts of the Hawk, Hornet and Joint Strike Fighter. This is in
response to issues raised strongly by Council that the impacts of the Hawk and
Hornet need to be formally recognised in this way with the impacts phased
out in conjunction with the phasing out of the Hornet and transfer to full
operation of the joint Strike Fighter — as programmed to take place between
2018 and 2025.

As a consequence of this, the Group Manager, Sustainable Planning has
directed that letters be circularised to 3,300 property owners who are affected
by aircraft noise to varying extents in the LGA.
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3. The Group Manager, Sustainable Planning is aiming, through further
consultation with the Department of Defence, to recommend draft
amendments to Council’'s Development Conftrol Plan in April.

1. Draft Public Environmental Report

The Department of Defence Public Environment Report Cl. 6.9.2.3 ‘Implications for
land use development’ identifies the requirement of more homes requiring
attenuation as per AS2021-2000 and certain land uses not being appropriate under
the newly promulgated ANEF 2025 contour. It further states that PSC will be required
to use the maps to ensure appropriate development and attenuation as required is
implemented.

The implementation of the attenuation measures are subject to:-

e ANEF maps (issued by DOD) and
¢ the Australion Standard 2021-2000 ‘Acoustics- Aircraft Noise Intrusion’.

Council is exercising its functions under the relevant legislative framework in the
interests of the homeowner (and subsequent owners of the property) the
Department of Defence/ NAL and the community.

Parts of the LGA has been affected by aircraft noise pollution since the establishment
of the RAAF Base circa 1945. The noise pollution emitted by the RAAF will increase
with the intfroduction of the Joint Strike Fighter from 2017. PSC, as the development
consent authority, will need to adapt policies based upon the ANEF 2025 and the
Australian Standard by amending the Port Stephens Development Control Plan.

The changes came about due to amended ANEF maps promulgated by the DOD
early October 2009. The actual location of the 20-25 ANEF contfour is captured within
note 1 of table 2.1 of AS2021 which states “The actual location of the 20 ANEF
contour is difficult to define accurately, mainly because of the variation of flight
paths. Because of this, the procedure of clause 2.3.2 (conditionally acceptable-
approval with attenuation) may be followed for buildings outside but near to the 20
ANEF contour”.

2. Council Resolutions and Directions from the Group Manager, Sustainable
Planning

Note: Council Resolution of 15 December 2009 is Attachment 1.

The standard procedure that has been applied to date of implementation of ANEF
2025 has been (min # 430) (15/12/2009)

1. The ANEF 2025 maps are promulgated - in that they have been endorsed by
the Deputy Chief of the Royal Australian Airforce (as per formal advice
received on Monday 19 October 2009).
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The Department of Defence has, to date, held the position that these ANEF
2025 maps supersede the ANEF 2012 maps.

2. The ANEF 2025 maps therefore are effectively matters for consideration under
Section 79c¢ of the Environmental Planning & Assessment Act and are the basis
for relevant clauses to be included in Section 149 Certificates — subject of
course to identified impacts of the noise contours contained in the ANEF 2025
maps for relevant properties.

3. Notwithstanding Points 1T and 2, the ANEF 2012 maps still represent Council
policy under the Port Stephens DCP 2007 until such time as Council resolves to
negate their policy effect. Therefore, the ANEF 2012 maps have continued
applicability for advice, Section 79c assessment and Section 149 Certificate
inclusion as has been recent practice.

It is hoped that that further clarification can be established and a joint position
hopefully established with the Department of Defence regarding the
implications and policy positions of the new aircraft noise mapping.

The ANEF 2025 maps are based upon assumed commencement of operation
of the Joint Strike Fighter in 2017 and the establishment of full operation of the
total number of Joint Strike Fighters to be based at Wiliamtown by 2025.

Clearly 79c assessment relates to applications for development that will
sustain beyond 2017 and 2025; however there is at least an 8 year period from
now during which the Hawk and Hornet aircraft will still operate and similar
noise impacts will accrue as has been the case over recent years and has
formed the basis of the ANEF 2012 mapping. Hence, Council needs to
proceed on the basis, until Council policy changes, that the 2012 maps are
also applicable.

This follows a calculated and sound approach with a view of Councils obligations
under Section 79C of the Environmental Planning and Assessment Act 1979, the
information at hand submitted to Council from the DOD and application of the
Australian Standard AS2021-2000.

To again refer to legal advice on Councils ANEF policy conferred by Harris Wheeler
“There may be however, potential consequences if clause 31A requires acoustic
testing and compliance with table 3.3 (of AS2021-2000) and Council fails to impose
such conditions on development approved; the council would then find itself in the
same situation as in Booth” (Moffats- Fishermans Village).

3. Recent and Current Development Applications
Recent and current development applications (Attachments 2) is a record of recent

and current Development Applications relevant to the implementation of aircraft
noise policy following the promulgation of the ANEF 2025 maps.
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4. Further Advice from Department of Defence

Advice from Manager, Land Planning & Spatial Information, John Kerwan from
Department of Defence received on 15 February 2010 is provided below.

The subject land at 29 Boyd Blvd, Medowie is approximately 2.7 km to the west from
the target area at Salt Ash Air Weapons Range (SAWR).

* The F-35 Joint Strike Fighter and Hawk aircraft will not directly overfly the site at low
altitudes.

*The forecast is for 13,116 aircraft movements passing at various altitudes over the
SAWR per year.

* There are forecasted, on average, to be 115 flying days a year at SAWR. (The F-35
Joint Strike Fighter is planned to operate up to 52 days a year and the Hawk is
planned to operate up to 115 days a year.).

* On an average flying day, there are forecasted to be more than 10 aircraft noise
events over 80 dB(A) at the site per average flying day.

* We're not aware of the details as to how the 8.7 hours per year was
calculated. On an average flying day where SAWR is ufilised, it is possible that there
could be 4 "sorties" (or missions if you like) of up to 4 aircraft at a time (2, 3, or 4-
aircraft formations), lasting no more than one hour (usually ~45mins) and comprising
on average approximately 30 noise events affecting the subject land.

RECOMMENDATION

That Council:

1. Invite the Commonwealth Minister for Defence, Senator John Faulkner to a
meeting with all Councillors, the General Manager and the Executive
Team regarding the management of aircraft noise in Port Stephens — and
should the Minister decline to attend such a discussion in Port Stephens,
then a deputation be sought with the Minister comprising :

The Mayor, Deputy Mayor, one Councillor from each of the three Wards,
the General Manager and the Group Manager, Sustainable Planning.

2. To note the advice from the Department of Defence (15 February 2010) in
relation to the Development Application for 29 Boyd Boulevard, Medowie.

ATTACHMENTS

1) Council Resolution of 15 December 2009
2) Recent and Current Development Applications.
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ATTACHMENT 1
COUNCIL RESOLUTION OF 15 DECEMBER 2009
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[ MINUTES CRDINARY COUNCIL - 15 DECEMBER 2009 |

ORDIMARY MEETING - 15 DECEMBER 2007

S ——— s
A% Councillce Bob Weslhury | saivad thot the Counc Ccmmn'ue—‘
|7 Councillor Peter Kater TE A DK

scommesdalion e cdopted,
| |

in ceeordanca wih e loca Governmant Act 1993, o divigor i reguied {or Hhis
lterm.

These for The Mation G Gnce Mockerde. Ken Jordon ':_Han-,:*s. Fancis, Bob
Wastbury, John Nall, Shiday Or3cen, Soly Dover, Fronk Ward, Geoll Winga and Parlar
Kalar

Those cgainst Fha Moflon: Crs Steva TuCkor

MATIER ARISING
: = pi—— -
430 Counclllor Bob Weslbury | |1 was resoived that e Moiber Arising be
Councl®or Peter Kaler 1~:uiunr-au.

l |

PORT STEPHENS COUNCIL 22

PORT STEPHENS COUNCIL 30




MINUTES FOR ORDINARY MEETING - 9 MARCH 2010

ATTACHMENT 2
RECENT AND CURRENT DEVELOPMENT APPLICATIONS

(DISTRIBUTED ON THE NIGHT)
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Cr Jordan moved and seconded by Cr Dover that Item 2 be brought forward and
dealt with prior to ltem 1.

ITEM NO. 2 FILE NO: 16-2008-291-1

DEVELOPMENT APPLICATION FOR SINGLE STOREY DWELLING AT NO.
20 NOBLES ROAD, NELSONS PLAINS

REPORT OF: KEN SOLMAN - ACTING MANAGER, DEVELOPMENT AND BUILDING
GROUP: SUSTAINABLE PLANNING

RECOMMENDATION IS THAT COUNCIL:

Give consideration to the draft conditions prepared following Council Resolution No.
038 of the meeting of 23 February 2010.

COMMITTEE MEETING - 09 MARCH 2010

RECOMMENDATION:

Councillor Bruce MacKenzie That Council approve the

Councillor Peter Kafer development application, 16-2008-
291-1 (20 Nobles Rd, Nelsons Plains)
subject to the conditions as listed in
Afttachment 1.

Councillor John Nell That the Motion be put.

Councillor Steve Tucker

In accordance with Section 375A, Local Government Act 1993, a division is required
for this item.

Those for the Motion: Crs Peter Kafer, Bruce MacKenzie, Shirley O'Brien, Geoff Dingle,
Bob Westbury and Sally Dover .

Those against the Motion: Crs Glenys Francis, Ken Jordan, Steve Tucker, John Nell,
Frank Ward and Daniel Maher.

The Chairperson exercised his casting vote.

The Motion on being put was lost.
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FORESHADOWED MOTION

Councillor Daniel Maher
Councillor Steve Tucker

That Council defer the development
application for a single storey dwelling
at No. 20 Nobles Road, Nelson Plains
for a 2way conversation with
Councillors for the development of a
draft policy for building on the
floodplain and that the item be
brought back to Council on the 13th
April 2010.

Councillor Peter Kafer
Councillor Glenys Francis

That the matter be deferred to
Ordinary Council meeting 9 March
2010.

In accordance with Section 375A, Local Government Act 1993, a division is required

for this item.

Those for the Motion: Crs Peter Kafer, Glenys Francis, Ken Jordan, Bruce MacKenzie,
Steve Tucker, Shirley O'Brien, Geoff Dingle, John Nell, Frank Ward, Bob Westbury,
Sally Dover and Daniel Maher.

Those against the Motion: Nil.

ORDINARY MEETING - 09 MARCH 2010

062

Councillor Ken Jordan
Councillor Frank Ward

It was resolved that Council:

1. Council approve the development
application, 16-2008-291-1 (20 Nobles
Rd, Nelsons Plains) subject to the
conditions as listed in Attachment 1.

2. The mound be expanded to
accommodate the landing of a
helicopter.

3. That a draft floodplain policy for
building houses in floods zones for any
future development be prepared for
Council.

In accordance with Section 375A, Local Government Act 1993, a division is required

for this item.
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Those for the Motion: Crs Peter Kafer, Ken Jordan, Steve Tucker, Shirley O'Brien, Geoff
Dingle, Frank Ward, Bob Westbury, Sally Dover and Bruce MacKenzie.

Those against the Motion: Crs Glenys Francis, Daniel Maher and John Nell.

The Motion on being put as carried.

AMENDMENT
Councillor Geoff Dingle That Council approve the
Councillor Peter Kafer development application, 16-2008-

291-1 (20 Nobles Rd, Nelsons Plains)
subject to the conditions as listed in
Attachment 1 of the Council
Committee agenda of 2 March 2010.

In accordance with Section 375A, Local Government Act 1993, a division is required
for this item.

Those for the Motion: Crs Peter Kafer and Geoff Dingle.

Those against the Motion: Crs Glenys Francis, Ken Jordan, Daniel Maher, Steve
Tucker, Shirley O'Brien, John Nell, Frank Ward, Bob Westbury, Sally Dover and Bruce
MacKenzie.

The amendment on being put was lost.
BACKGROUND

The purpose of this report is to provide draft Conditions of Consent for consideration
by Council for a development application that Council has resolved to support. The
application is for a single storey dwelling to be erected upon an existing “cattle
refuge mound” upon premises which are identified as Flood Prone Land.

On 23 February 2010, Council considered the proposal for determination. At this
meeting Council resolved (reference 038) :

“That Council express its support in principle for the Development Application and
request the Group Manager, Sustainable Planning, to draft Conditions of Consent for
the next Ordinary Meeting of Council in the event that Council resolves to determine
the Application in terms of Conditional Consent.

In this regard, draft conditions are shown in Attachment 1.

Consent is sought for the construction of a single storey brick veneer dwelling on an
existing cattle refuge mound located at LOT: 2, DP: 784901, 20 Nobles Road, Nelsons

PORT STEPHENS COUNCIL 34




MINUTES FOR ORDINARY MEETING - 9 MARCH 2010

Plains. The subject site is zoned 1(a) — Rural Agricultural “A” which is described in Port
Stephens Local Environmental Plan 2000 (LEP). The subject site is identified as flood
prone land with the site further identified as a floodway and excessive depth zone.

During assessment of this application it is noted that previous applications in regard
to similar developments at this site were refused due to inconsistencies with the
Lower Hunter Valley Floodplain Risk Management study, the New South Wales Flood
Development Manual and Port Stephens Council LEP2000.

When floodwaters inundate this property the nearest flood free land is approximately
3km to the north at the intersection of Hinton and Seaham Rd or alternatively, 3km to
the south at Raymond Terrace. With reference to the Lower Hunter Valley Floodplain
Risk Management study the site is located within an area of Extreme Planning
Hazard, with recommendation in that report suggesting no additional residential
dwelling be located in that area.

The subject land is typically below 4 metres-Australian Height Datum (AHD) with a 5%
Annual Exceedance Probability(AEP) (loosely referred to a 1 in 20 year event) being
4.2M AHD. Within a 0.5% AEP event flood depths or greater than 4m are typical. The
subject site has been identified at 2.6m AHD at the base of the cattle refuge mound
and 4.2m AHD as an overall height.

To achieve a finished floor level to habitable rooms as stated on the submitted plans
of 5.3m AHD an increase in the vicinity of 715mm to 865mm on top of presently
constructed cattle refuge mound is required. This gives a finished height of the
building platform (cattle refuge mound) of 5.00AHD approximately.

FINANCIAL/RESOURCE IMPLICATIONS

Reference is made to Attachment 2- Council report to the Ordinary Council Meeting dated
23 February 2010.

LEGAL AND POLICY IMPLICATIONS

Reference is made to Attachment 2- Council report dated 23 February 2010 to the Ordinary
Council Meeting dated 23 February 2010.

SUSTAINABILITY IMPLICATIONS
Includes Social, Economic and Environmental Implications

Reference is made to Attachment 2- Council report to the Ordinary Council Meeting dated
23 February 2010.

CONSULTATION

Reference is made to Attachment 2- Council report to the Ordinary Council Meeting dated
23 February 2010.
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OPTIONS

Council may:

1) Approve the development application, 16-2008-291-1 (20 Nobles Rd, Nelsons
Plains) subject to the conditions as listed in Attachment 1;

2) Refuse the application.

ATTACHMENTS

1) Draft Conditions of Consent

2) Council Report 23 February 2010

COUNCILLORS ROOM

1) Plans and elevations/site plan.

TABLED DOCUMENTS

Nil.
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17.

18.

19.

20.

21.

22.

23.

ATTACHMENT 1
DRAFT CONDITIONS OF CONSENT

Separate approval is required to occupy, close or partially close the road
reserve adjacent to the property under the Roads Act. The storage of
materials, placement of toilets and rubbish skips within the road reserve is not
permitted.

No construction or demolition work shall obstruct pedestrian or vehicular fraffic
in a public place, a hoarding or fence must be erected between the
construction site and the public place.

A waste containment facility shall be provided on the construction site
immediately after the first concrete pour for the building and is to be regularly
serviced. Council may issue ‘on the spot’ fines for pollution/littering offences
under the Protection of the Environment Operations Act 1997.

All excavations and backfilling associated with the erection or demolition of a
building must be executed safely and in accordance with AS2601-2001 and
Workcover Authority requirements.

All excavations associated with the erection or demolition of a building must
be properly guarded and protected to prevent them from being dangerous
to life or property.

The construction site is to be adequately protected and drainage controlled
fo ensure that erosion and sediment movement is kept on your site.
Construction sites without appropriate erosion and sediment contfrol measures
have the potential to pollute the waterways and degrade aquatic habitats.
Offenders will be issued with an ‘on the spot’ fine under the Protection of the
Environment Operations Act 1997.

Note: Erosion and sediment control measures prepared in accordance with
the Erosion and Sediment Control Regional Policy and Code of Practice or
Managing Urban Stormwater — Soils and Construction produced by Landcom
2004, need to be maintained at all times. A copy of Landcom 2004 bluebook
may be purchased by calling (02) 98418600.

A “KEEP PORT STEPHENS WATERWAYS POLLUTION FREE” sign shall be displayed
and be clearly visible from the road frontage for public viewing on the site at
the commencement of works and remain in place until completion of the
development. Signs are available from Port Stephens Council.

Prior to the commencement of work, provide a 3m wide all weather vehicle
access from the kerb and gutter to the building under construction for the
delivery of materials & tfrades to reduce the potential for soil erosion. Sand
shall not be stockpiled on the all weather vehicle access.
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24.

25.

26.

27.

28.

29.

30.

31.

All stockpiled materials shall be retained within the property boundaries.
Stockpiles of topsoil, sand, aggregate, spoil or other materials shall be stored
clear of the all weather vehicle access and drainage lines.

The Principal Certifying Authority shall only issue an occupation certificate
when the building has been constructed in accordance with the approved
plans, specifications and conditions of consent. No occupational use is
permitted until the Principal Certifying Authority issues an occupation
certificate. NOTE: If an accredited certifier approves occupation of a
dwelling the accredited certifier is to immediately notify Council in writing.

Prior to occupying the approved dwelling(s), contact Council’'s Mapping
Section on 49800304 to obtain the correct house numbering. Be advised that
any referencing on Development Application plans to house or lot numbering
operates to provide identification for assessment purposes only.

The development shall be carried out in accordance with the Building
Sustainability Index (BASIX) certificate number 171890S. Where minor changes
to the development occur (eg colours and the like) these changes shall be
referred to Council prior to the changes being made.

Where approved, a copy of the amended/new BASIX Certificate shall be
submitted to Council within fourteen days and will be considered sufficient to
satisfy this condition.

Prior to commencement of any works within the road reserve for the provision
of a driveway crossing, the applicant or their nominated contractor shall
make application to Council and receive approval for the construction of the
driveway.

Application shall be made on Council’s Driveway Construction Application
form, a copy of which is attached to this consent for your convenience. For
further information on this condition please contact Council’'s Facilities and

Services Group.

The construction of the footpath crossing must be completed prior to issue of
Final Occupation Certificate.

Collected stormwater runoff shall be piped to an infilfration tfrench located in
the front landscaped area(s), in accordance with Council’'s Standard Drawing
$ 136 with an overflow pipe to the street.

Upon completion of the landfill activities, submit a survey plan prepared by a
registered surveyor confirming that the landfilling has been undertaken in
accordance with the approved plans and documentation. Council will insist
on the removal of excessive fill.

All building structures, components, mounds, storage tanks and equipment
are to be designed and engineer certified to withstand the flood forces,
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32.

debris impact and buoyancy uplift of the designated flood ie: Flood level
5.1m AHD - Velocity 0.6 m/s. .

Certification from a practising structural engineer showing satisfactory design
in compliance with this condition and appropriate standards shall be
forwarded to the consent authority prior to commencement of any works.

The development shall be constructed in accordance with the NSW
Government Floodplain Management Manual (2005).
The Flood Planning Level for this development is 5.1 metres AHD and subject to

submitting amended plans to Council for assessment.
Flood Compatible Building Materials are listed in the attached Schedule #.

The following design precautions must be adhered to:-

Q.
than

The floor level of any habitable room is to be located at a height not less

the Flood Planning Level. A survey certificate verifying compliance with
this condition shall be provided to the Principal Certifying Authority as
soon as practical on completion of the floor level.

In sewered areas some plumbing fixtures may be located below the
Flood Planning Level. Where this occurs sanitary drainage is to be fitted
with a reflux valve to protect against internal sewage surcharge.

No potentially hazardous or offensive material is to be stored on site that
could cause water contamination during floods.

All building materials, equipment, ducting, etc., below the Flood Planning
Level shall be flood compatible.

All main power supply, heating and air conditioning service installations,
including meters shall be located above the Flood Planning Level.

All electrical wiring below the Flood Planning Level shall be suitable for
continuous submergence in water. All conduits below the Flood Planning
Level shall be self-draining. Earth core leakage systems or safety switches
are to be installed.

All electrical equipment installed below the Flood Planning Level shall be
capable of disconnection by a single plug from the power supply.

Where heating equipment and fuel storage tanks are not feasible to be
located above the Flood Planning Level then they shall be suitable for
continuous submergence in water and securely anchored to overcome
buoyancy and movement which may damage supply lines. All storage
tanks shall be vented to an elevation above the Flood Planning Level.

All ducting below the Flood Planning Level shall be provided with
openings for drainage and cleaning.
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. Septic and holding tank lids, inspection openings and associated
electrical equipment connections and switchgear must be located
above the 1% AEP Flood Level.

k. Any on-site effluent disposal must be carried out in an area above the
5% Flood Level.

Aftach schedule for flood compatible materials.
Conditions Prior to issue of Construction Certificate

1. Aseparate approval is required to install, alter or construct an on-site sewage
management system (a waste treatment device or a human waste storage
facility). Application shall be made to Council under the Local Government
Act 1993 — Section 68C(5). Prior to issuing of the Construction Certificate the
applicant is to submit to Council and receive, an approval for the proposed
on-site sewage management system.

2. Prior to the issue of a Construction Certificate for the proposed dwelling a
development consent is to be obtfained for the construction of an all-weather
driveway from Nobles Road to the dwelling/building site.

Conditions Prior to issue of Occupation Certificate

1. Aseparate approval is required to operate an on-site management facility.
Prior to issuing of an Occupation Certificate contact Councils Environmental
Services Department to ensure that an Approval fo Operate the on-site
sewage management system has been granted and is currently in force for
the development the subject of this consent.

2. Prior to the dwelling being occupied and/or the issue of an Occupation
Certificate, an all-weather driveway is to be fully constructed and a

satisfactory final completed in accordance with the relevant development
consent.
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ATTACHMENT 2
COUNCIL REPORT DATED 23 FEBRUARY 2010

ITEM NO. 1 FILE NO: DA 16-2008-291-1

REVIEW OF DEVELOPMENT APPLICATION SEEKING APPROVAL TO CONSTRUCT A
SINGLE STOREY DWELLING AT 20 NOBLES ROAD, NELSONS PLAINS, PUSUANT TO
SECTION 82A OF ENVIRONMENTAL PLANNING & ASSESSMENT ACT 1979

REPORT OF: KEN SOLMAN - ACTING MANAGER, DEVELOPMENT & BUILDING
GROUP: SUSTAINABLE PLANNING

RECOMMENDATION IS THAT COUNCIL:

Refuse the Section 82A Review of Development Application 16-2008-291-1 for the
following reasons:

1)

2)

3)

4)

5)

6)

The proposed development is inconsistent with the provisions of Port Stephens
Local Environmental Plan 2000, in particular, the Rural 1(a) Zone objectives
and planning considerations for development on flood prone land.

The proposed development is to be located on a floodplain identified as
being an area of High Hazard (from a hydraulic point of view ie, floodwater
depth and velocity) and the Lower Hunter Valley Floodplain Risk
Management Study (November 2001) recommends that no additional
dwellings should be permitted in this location.

The proposed development is considered an inappropriate land use under
the Floodplain Development Manual 2005.

Approving additional dwelling houses in a known flood area designated as
“High Hazard” is likely to eventuate into an “Exfreme Planning Hazard” by
placing further demand on the already limited resources of the community as
a whole, and emergency services specifically, due to domestic property
profection, evacuation and/or re-supply.

Approval of this application would have an undesirable cumulative effect by
increasing the community’s susceptibility to flooding in terms of social,
economic and environmental/ecological consequences.

It is not possible to implement an evacuation plan which provides permanent,

fail safe, maintenance free measures to ensure the timely, orderly and safe
evacuation of occupants.

BACKGROUND

The purpose of this report is to present a Section 82A Review Application to Council for
determination.

Development Application 16-2008-291-1 was refused by Council on 28 November 2008. The
owner/applicant has lodged a Sectfion 82A Review seeking a formal review of Council’s
determination.
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On 1 August 2005, Council refused a development application (DA 16-2002-712-1) proposing
fo erect a single storey dwelling upon an earth mound located at the abovementioned
property. The application which is the subject of this review (DA 16-2008-291-1) proposes the
construction of a single storey dwelling house upon an earth mound situated approximately
fifty (50) metres from the western boundary addressing Nobles Road, seventy (70) metres from
the Hunter River and eight hundred (800) metres from the eastern boundary addressing
Seaham Road.

The subject site is zoned 1(a)-Rural Agricultural “A” which is described in Port Stephens Local
Environmental Plan 2000 (LEP). The subject site is identified as flood prone land and Clause 37
of the LEP addresses development on flood prone land.

The Lower Hunter Valley Floodplain Risk Management Study (November 2001) indicates that
the subject property is located in an area of "EXTREME PLANNING HAZARD" where if is
recommended that no additional residential dwellings should be permitted and should be
actively discouraged in areas where the natural surface is below the level of the 5% Annual
Exceedance Probability (AEP) (1 in 20 year) flood. The 5% AEP flood level varies from 4.6
meftres Australian Height Datum (AHD) near Green Rocks to 3.2 metfres AHD at the
downstream end of the zone. Sound planning and engineering practice does not support
habitable dwellings on land below the level of the 5% AEP flood level. The subject land is
typically below 4 metres AHD.

Large areas of this floodplain management zone are exposed to extreme hazard during
large flood events. Flood depths of greater than 4 meftres typically occur in the 0.2% AEP
flood. Aspect Development & Survey Pty Ltd has identified a surface level of 2.6 metres AHD
at the base of the existing earth mound and an approximate mound height of 4.2 metres
AHD. Based upon these figures it is expected that this property could be inundated by
floodwater to a depth of approximately 6.6 metres AHD. Plans submitted with the
application show a Finished Floor Level (FFL) for the habitable rooms of the proposed dwelling
of 5.3 metres AHD. To achieve this floor level, the applicant proposes to intfroduce a further
715-865 mm of fill onto the existing mound increasing the height of the earth mound fo
approximately 5.0 metres AHD. The proposed dwelling and earth mound will have a
maximum height of approximately 10.3 metres AHD to the ridge of the roof.

On 11 June 2007, the most recent flooding event occurred. This flood event was calculated
fo be approximately a 5% Annual Exceedence Probability (AEP) flood event. This flood event
was estimated to be in the order of a 1in 20 year or 1 in 15 year flood event.

The nearest flood free land available to the subject site is situated approximately 3 kilometres
fo the north at the intersection of Hinton and Seaham Roads and 3 kilomeftres to the south o
Raymond Terrace. If approved, the infroduction of an additional dwelling and potential
planning precedent for further dwellings in this locality will place further pressure on
emergency service resources in a known floodway and excessive depth zone.

Although flood inundation gives rise to temporary/intermittent impacts, the intfroduction of
additional people and dwellings onto a know floodplain is not supported and is contrary fo
the provisions of the New South Wales Floodplain Development Manual 2005. Refusal of this
application is recommended due to an exireme risk of flooding on the subject land. The
level of risk is determined by flood depths and velocities, flood frequency, isolafion,
emergency response and the cumulative effect of permitting the construction of additional
dwellings with the resultant increases in occupant numbers placed aft risk. These contributing
factors are discussed further in the assessment.
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It is sfrongly recommended that this application be refused based upon the expected level
of flood risk and associated social, economic and environmental impacts.

FINANCIAL/RESOURCE IMPLICATIONS

The financial/resource implications are difficult to determine as Council may accept a
significant legal liability if consent is issued for a dwelling house on a property identified as
subject to "High Hazard” flooding which is liable to become an “Extreme Planning Hazard".

LEGAL, POLICY AND RISK IMPLICATIONS

Council may become legally liable in cases of property damage and/or loss of life where
approval has been given to construct residential dwellings in flood prone areas whilst being
specifically aware of the risks.

The Councillors attention is specifically drawn fo Sections 733(1) and 733(4) of the Local
Government Act 1993 relating to exemption from liability with respect to flood prone land
and the basis of “good faith” defence established in legal case law.

Council’s solicitors, Harris Wheeler Lawyers’ advise:

“This defence (Section 733(1) of the Local Government Act 1993) will be less easily
established if the consent is not issued substantially in accordance with the principles
established in the Floodplain Management Manual notified under 5.733(5). The Manual
provides, in effect, that a site specific evacuation plan is ineffectual and should not be the
basis of consent, accordingly, simply imposing a condifion, including a deferred
commencement condition, that an applicant obtains the SES’'s approval of a site specific
evacuation plan, runs the risk that the consent is not in accordance with the Manual. In
addition, it is understood that the SES is refusing to approve such plans, having no statutory
authority or role in doing so. Accordingly, any such condition would be incapable of being
safisfied and is, for that reason, also inappropriate.”

If Council approves the subject application, Council will be establishing a significant planning
and environmental precedent in this locality and other flood prone areas within the Port
Stephens LGA, effectively encouraging residential development in known flood prone areas
adjoining an environmentally sensitive water body (the Hunter and Williams Rivers). This raises
the potential for liability against which the Council is not protected as referred to in Section
733(1).

Further, Gadens Lawyers report that a recent decision of the NSW Land and Environment
Court in Walker v Minister for Planning 2007 NSWLEC 741 confirmed that planning authorities
must consider the potential impact of climate change and rising sea levels on future
developments.

The consequences of the Court’s decision demonstrates its’ consideration of the significance
of “global” environmental factors such as greenhouse emissions and climate change on
project assessments. In making his decision, Biscoe J comprehensively outlines the relevancy
of Environmentally Sustainable Development (ESD) principles and the scientific data available
which supports the existence of pending climate change. Further, His Honour Biscoe J found
that the determining authority (in this case Council) was bound to take info account the
relevant principles of ESD which fall within the public interest considerations listed in s79C of
the EP&A Act. He also held that the Council was required, pursuant to s79C of the EP&A Act,
to take into account the relevant principles of ESD, in particular the precautionary principle of
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intergenerational equity in the context of climate change when determining a development
application.

The Walker decision has implications specifically for applications to develop or expand
developments in coastal and flood liable areas. Consequently, in relafion fo these
applications, it is recommended that proponents and councils make an assumption that
there is the potential for greater flooding or inundation than is presently the case (ie due to
climate change).

Where there is a failure to consider these matters, the Court has demonstrated that it is not
hesitant to declare the approval void.

His Honour Justice Biscoe of the NSW Land and Environment Court (LEC) recently
acknowledged the efforts to date of those who have demonstrated concern and willingness
fo take action in bringing litigation. He stated “The enforcement of Ecologically Sustainable
Development (ESD) principles, including in relation to climate change, depends upon the
vigilance and willingness of authorities and concerned persons to litigate where there has
been an actual or threatened breach of ESD principles. The expanding case law is owed to
their initiatives”.

It is evident from the above decisions that the Courts appear to be inclined to pull together
statutory and policy provisions and flexibly interpret and apply them in developing
jurisprudence for sustainable development and allowing for adaption to climate change.
This approach should give Council some confidence that decisions that reasonably take into
account climate change will be upheld in courts of law.

This development application is inconsistent with Council’'s Areas Affected by Flooding
and/or Inundation Policy originally adopted on 27 January 1998 and most recently amended
by Council on 25 September 2007. The objectives of this policy include:

To manage the development of land subject to or affected by the likelihood of flooding
and/or tidal inundation defined as flood prone land in the Port Stephens Local Environmental
Plan 2000.

To base the nature of the restriction applied fo an affected site on the principles of the NSW
Floodplain Development Manual 2005, the Port Stephens Foreshore (Floodplain)
Management Study and Plan 2002, the Paterson River Floodplain Management Study and
Plan 2001, the draft Lower Hunter Valley Floodplain Management Study 2001, the
Williamtown/Salt Ash Flood Study and any further flooding information available to Council at
the time.

To ensure that decisions in relation to the acquisition and development of land are made,
having regard to the best flooding information available.

To ensure that Council complies with the provision of S733 of the Local Government Act 1993
— Exemption from liability — flood liable land and land in coastal zones.

Specifically, the policy states that:

“3(a) If Council determines that a comprehensive flood report is required to support the
development application then this shall be prepared by an experienced Flood Engineer”.
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The applicant has submitted a report prepared by Molino Stewart Pty Litd (Environment &
Natural Hazards) which has shortcomings as indicated in the discussion section of the
assessment.

SUSTAINABILITY IMPLICATIONS

Includes Social, Economic and Environmental Implications

Approval of this application increases the community’s susceptibility to the effects of flooding
and the associated consequences. The effects of flooding may be distinguished between
social, economic and environmental implications.

The social implications directly attributable to flood inundation include but are not limited to
risks to public safety, community disruption, direct and indirect damages caused by
floodwaters (property damage, loss of goods and personal possessions), emotional, mental
and physical health costs, provision of food and accommodation for evacuees, loss of wages
and opportunity cost to the public caused by the closure or limited operation of public
facilities.

Infroducing additional dwelling houses info known high flood risk areas zoned 1(a) Rural
Agricultural *A" is not desirable. Refusal of this application reduces private and public losses
attributed to flooding.

The temporary and intermittent impacts of unsuitable development on flood prone land
contfribute to environmental pollution through erosion, waterborne debris, residual delbris,
structural failure of dwellings, fences, outbuildings and other domestic/rural infrastructure and
possible effluent pollution (from onsite sewage freatment systems in instances where the
occupant chooses not to evacuate).

There are no significant flora and fauna issues associated with this application.
CONSULTATION

This development application has been assessed on its merits with due regard to background
information contained in the previous application and report from Council’'s Flooding
Engineer.

The State Emergency Service (SES) has advised that it has no statutory authority to endorse or
reject development applications and/or private flood evacuation plans. A letter from the
Lower Hunter Division Executive Officer of the SES (dated 9 September 1998) advises that
approving the construction of dwelling houses in known flood prone areas is undesirable,
placing additional demand upon already limited resources attending to property and
infrastructure protection, evacuation and/or re-supply. The preparation of private
evacuation plans may reduce the demand upon SES resources however these plans are
usually ineffective during significant flood events and are not to be relied upon. Refusal of
this application is recommended based on the level of flood risk upon the proposed
development and not as a consequence of advice received by the SES.

OPTIONS

Adopt the recommendation.

Reject or amend the recommendation.

Council express its support in principle for the Development Application and request the
Group Manager, Sustainable Planning fo draft Conditions of Consent for the next Ordinary
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Meeting of Council in the event that Council resolves to determine the Application in terms of
Conditional Consent.

ATTACHMENTS

Locality Plan
Assessment

COUNCILLORS ROOM
Plans and elevations
Council policy — areas affected by flooding and/or inundation

S$733(4) Local Government Act 1993 — exemption from liability — flood liable land and land in
coastal zone

TABLED DOCUMENTS

NIL
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ATTACHMENT 1
LOCALITY PLAN
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ATTACHMENT 2
ASSESSMENT

The application has been assessed pursuant to Section 79C of the Environmental
Planning and Assessment Act 1979 and the following is a summary of those matters
considered relevant in this instance.

THE PROPOSAL

The applicant seeks approval to construct a single storey dwelling house upon an
elevated earth mound located approximately 50 metres to the east of Nobles Road,
Nelsons Plains and 800 metres from the western boundary (Seaham Road). The
Hunter River is approximately 70 mefres to the west of the raised mound. The
dwelling consists of a lounge/dining/kitchen/family/rumpus/study area, four (4)
bedrooms and associated bathroom/ensuite and a two (2) vehicle garage with
attached workshop.

The application proposes to construct a habitable floor level at 5.300 metres AHD.

THE APPLICATION

Owner Mr Noel Martin

Applicant Mr Noel Martin

Detail Submitted Development plans which include site
and floor plans and elevations.

THE LAND

Property Description Lot 2, DP 784901

Address 20 Nobles Road, NELSONS PLAINS

Area 10.21 Hectares

Dimensions Northern boundary — 874.800 metres

Southern boundary — 743.270 metres
East/west boundary — 109.910 metres

Characteristics The land is generally level with an average
elevation of approximately 2.00 metres
AHD. The dwelling is proposed to be
constructed upon an earthen mound
located approximately three (3)
kilometres distance from flood free land in
the townships of Osterley and/or
Raymond Terrace. The height of the
existing earthen mound is generally 4.00
metres AHD. The submitted plans indicate
that the applicant proposes to raise the
height a further 715-865 mm to a final level
of approximately 4.90 metres AHD
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THE ASSESSMENT
1. Planning Provisions

LEP 2000 - Zoning
Relevant Clauses

Rural 1(a) RURAL AGRICULTURAL “A”
Clause 11(2)(e) and Clauses 37 and 38
(including “Objectives for development on
flood prone land”)

Development Control Plan Port Stephens Development Control Plan
2007 (Adopted 31 May 2007). This
application received 21 April 2008.

State Environmental Planning Policies Not applicable

ATTRIBUTE PROPOSED REQUIRED COMPLIES
LEP Requirements
Minimum area per | 10.21 Hectares 4000 m?2 minimum Yes
dwelling (102,000 m?2
Finished Floor Level | 5.30 metres AHD Flood Planning Yes*
(Flood Prone Land) Level 5.30 metres
AHD

EXTREME HAZARD New dwelling No habitable No**
ZONE dwellings
DCP Requirements
Building Line Approximately 50 12 metres from Yes
Setback metres from west west boundary

boundary (Nobles (Nobles Road)

Road)
Side Boundary 44 metres (north 900 mm Yes
Setbacks boundary) and 52

metres (south

boundary)
BASIX Requirements | Water Score 40 Target 40 Yes

Energy Score 48 Target 40 Yes

e *Flood Planning Level (FPL). Flood levels selected for planning purposes
which should be based on an understanding of the full range of flood
behaviour and the associated flood risk including the social, economic
and ecological consequences associated with floods of different
severities. Different FPL's may be appropriate for different categories of
land-use and for different flood plans.

e **The proposal is not consistent with Clause 52 of the Hunter Regional
Management Plan, Clauses 37 and 38 of Port Stephens LEP 2000, Flood
Management Manual 2001 or the Lower Hunter Valley Floodplain Risk
Management Study 2001 and is the primary basis for recommending
refusal in this instance. In a 1% Annual Exceedence Probability flood
event, the proposed dwelling will be physically isolated due to severe
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flood inundation. The nearest flood free land in proximity to the subject
land is located at Mount Osterley and/or Raymond Terrace, placing
further pressure upon emergency services and potentially placing
dwelling occupants and volunteer emergency personnel at risk. The
June 2007 flood event was calculated as approximately a 5% Annual
Exceedence Probability flood event.

Discussion

The report by Molino Stewart discusses the probability of flooding affecting the
dwelling and occupants while on the mound. It does not address the issue of
floodwaters affecting residents or rescuers evacuating or fravelling through or relying
on public utility services in the surrounding high hazard floodway. Nor does it address
the cumulative effect of residences in the high hazard floodway.

The proposed dwelling is to be located on land currently zoned ‘Rural 1(a)’ Rural
Agriculture pursuant to LEP 2000.

The proposed development is within the area classified as flood prone land under LEP
2000 and as such Council must consider the following requirements in accordance with
that LEP before granting consent:..

(A) THE EXTENT AND NATURE OF THE FLOODING OR INUNDATION HAZARD
AFFECTING THE LAND

FLOOD DEPTHS AND VELOCITIES

The Williams River Flood Study 2009 indicates the following information for this site, with a
ground level of approx. 1.8 to 2.6 metres AHD (as indicated by the Flood Consultant
report):

AEP Flood AHD Level Velocity Depth water at
(Metres) (Metres/sec) site (Metres)

10% Not flooded but river
(may be affected by
local rainfall)

5% 4.2 0.2t0 0.6 1.6102.4

1% 4.6 0.2t00.6 20t028

0.5% 5.1 0.2t0 0.6 2.51t03.3

extreme 9.7 0.2t00.6 7.1107.9

Although the site is not affected by flooding from the Wiliams and Hunter rivers in a 10%
AEP and smaller flood, roads leading to the site may be cut off by flooding elsewhere.
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FLOOD HAZARD

The Wiliams River Flood Study indicates that this property is in the middle of a High
Hazard Floodway excluding planning provisions as shown in the following figure:

HilifF

I_"‘j
=S
IS l'l! "%
Ua v

FLOODWAY -

FLOWD FRINGE

FLOOD STORAGE -

The Draft Lower Hunter River Floodplain Management Study (August 1999)
recommends that no habitable dwellings should be permitted on land below the 5%
AEP flood on Nelsons Plains as they are subject to this flood hazard and the risks
associated with main flood flows and the obstruction to the flow of floods. The property
in question is approximately 1.6 to 2.4 metres below the 5% AEP flood.

(B)  WHETHER OR NOT THE PROPOSED DEVELOPMENT WOULD INCREASE THE RISK OR
SEVERITY OF FLOODING OR INUNDATION AFFECTING OTHER LAND OR
BUILDINGS, WORKS OR OTHER LAND USES IN THE VICINITY

The proposed development, in isolation, would not cause any defrimental affect on
other properties as the filling is proposed to a height of approximately 2.5 to 3 metres
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above the natural ground, however there would be a visual intrusion into the
landscape.

(C) WHETHER THE RISK OF FLOODING OR INUNDATION AFFECTING THE PROPOSED
DEVELOPMENT COULD BE REASONABLY MITIGATED AND WHETHER CONDITIONS
SHOULD BE IMPOSED ON ANY CONSENT TO FURTHER THE OBJECTIVES OF THIS
PLAN

The risk of flooding on the proposed dwelling will be reduced by the adoption of the
proposed pad level. Raising the access track to the level of Nobles Road would still be
flooded by even the 5% AEP flood. Access to high ground is sfill via several flood prone
roads including Nobles, Seaham and Raymond Terrace Roads which are subject to
moderate flooding.

(D) THE SOCIAL IMPACT OF FLOODING ON OCCUPANTS, INCLUDING THE ABILITY OF
EMERGENCY SERVICES TO ACCESS, RESCUE AND SUPPORT RESIDENTS OF FLOOD
PRONE AREAS

EMERGENCY RESPONSE

The State Emergency Service has commented on similar developments on the issue
that individual acceptance of responsibility for flood emergencies does not always
work in practice, and that the SES does not have the resources to provide support to
those that do not. Furthermore there is no telemetered flood warning system, nor does
the Bureau of Meteorology advise predicted flood levels for this particular area (and
downstream).

FLOOD FREQUENCY

While Council does not have records to indicate how frequently this area is flooded this
repetitive occurrence must also be considered. The levee banks consfructed in the
Lower Hunter areq, including on the Hunter and Paterson Rivers were constructed in
such areas, to protect the farming lands from nuisance flooding. This means that
structures in these areas, including dwellings, may be isolated by flood waters on a
number of occasions during a single generatfion of occupation. This creates re-
occurring emergency needs, possible damage or loss of property, possible loss of
income and sfress.

ISOLATION

This site is approximately 2.8 km fo flood free land and 3.8 km to flood free land which
provides access to food and medical supplies. Even though dwellings may be
constructed above the 1% flood, the isolation of this area in even a moderate flood (as
can occur in these areas) and the moderate frequency of flooding of Nobles, Seaham
and Raymond Terrace Roads can create difficulties for emergency food and medical
supplies and possibly evacuation. Dwellings on these sites require earlier flood warning
times and warning for lower floods than other flood affected sites to allow adequate
time for supplies and/or evacuation. The surrounding floodwaters may damage
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communication and electricity supplies and cause sanitation problems. The isolation is
shown in the following flood extent figure:

1% AEP Flood extent

o 2km

CUMULATIVE EFFECTS

The NSW Floodplain Management Manual (2005) advises that Councils need to
consider the cumulative effects of a number of such developments in the floodplain.
Whilst each development by itself may not lead to a significant increase in flood levels,
risk, evacuation needs or potential damage, the Manual considers the increase
occasioned by the cumulative effects of a number of such developments is often
inappropriate and unacceptable. This area of Nelsons Plains has over 70 individual lots
which, should dwellings be permitted, would allow over 70 households to be exposed
or cause others to be exposed to high hazard floodway safety issues.

It is considered that due to Emergency Response, Flood Frequency and Isolation in
this area of the floodplain and high hazard floodway, the cumulative effects of
residential development is unacceptable.
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(E) THE PROVISIONS OF ANY FLOODPLAIN MANAGEMENT PLAN OR DEVELOPMENT
CONTROL PLAN ADOPTED BY THE COUNCIL.

While there are no Floodplain Management or Development Control Plans adopted by
Council for this area, the Draft Lower Hunter River Floodplain Management Study has
been referenced in the consideration of this application. That draft document does not
support habitable dwellings on this site.

Further, the proposed development is inconsistent with the provisions of:

e Port Stephens Local Environmental Plan 2000
¢ Floodplain Management Manual 2001
e Lower Hunter Valley Floodplain Risk Management Study 2001

Port Stephens Local Environmental Plan 2000

The subject land is zoned Rural 1(a) and under the provisions of Port Stephens Local
Environmental Plan 2000, dwelling houses are permissible with development consent.

The proposal is inconsistent with the Rural 1(a) zone objective to maintain the rural
character of the area and to promote the efficient and sustainable utilisation of rural
land and resources.

New developments should not increase the community’s susceptibility to flood
inundation and related impacts. In this instance, the construction of a dwelling
house in a high flood risk area increases the social, economic and environmental
consequences caused by flooding.

Clause 37 outlines the factors to be considered by Council in the assessment of a
development on flood prone land. These are outlined as follows:-

(a) The extent and nature of the flooding or inundation hazard affecting the land.

(b)  Whether or not the proposed development would increase the risk or severity
of flooding or inundation affecting other land or buildings, works or other land
uses in the vicinity.

(c) Whether the risk of flooding or inundation affecting the proposed
development could be reasonably mitigated and whether conditions should
be imposed on any consent to further the objectives of this plan.

(d The social impact of flooding on occupants, including the ability of
emergency services to access, rescue and support residents of flood prone
areas.

(e) The provisions of any floodplain management plan or development conftrol
plan adopted by the Council.

This proposed development is located in a high flood risk area (HIGH HAZARD) as
identified by the Lower Hunter Valley Floodplain Risk Management Study (2001),
where thel% Annual Exceedence Probability (AEP) flood level is recorded at 5.3
metres AHD, with a velocity between 0.8 and 3.0 metres per second. Based on a
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natural ground level of 2.5 metres AHD, the land will be inundated by floodwater to
a depth of 2.8 metres. Even in moderate floods, for example, the 5% AEP in this
location is 4.9 metres AHD, the property will be inundated by floodwaters to a depth
of 2.4 meftres.

It is not possible to condition this application to mitigate the effects of flooding. The
applicant could prepare an evacuation plan but this would need to demonstrate to
Council that there are permanent, fail safe, maintenance free measures available to
ensure the timely, orderly and safe evacuation of occupants should flooding occur.
The SES has advised that private evacuation plans are usually ineffective thereby
placing additional demand upon limited SES resources.

Without a permanent fail safe evacuation plan addressing the approval of
additional dwelling houses in high flood risk areas, the adverse social implications
discussed throughout this report can be expected.

Council has not yet adopted a floodplain management plan. However, the Lower
Hunter Valley Floodplain Risk Management Study (2001) recommends that additional
residential dwellings should not be permitted in these areas.

Based on the abovementioned considerations, this application is inconsistent with
the provisions of Port Stephens Local Environmental Plan 2000.

Floodplain Development Manual 2005

The primary objective of the Floodplain Development Manual 2005 is to reduce the
impact of flooding and flood liability on individual owners and occupiers of flood
prone properties and to reduce private and public losses as a result of flooding.

The Lower Hunter Valley Floodplain Risk Management Study (2001) has been
prepared in accordance with this manual and it stipulates appropriate land use
management policies. As already mentioned in this report, the Study recommends
that no additional residential dwellings be permitted in this locality.

The Floodplain Management Manual (2001) provides interim guidelines for
determining appropriate land uses in flood prone areas (refer Appendix I). Under
these guidelines, the subject land is categorised as an HIGH HAZARD AREA generally
inundated by more than 1 metre depth of flood water.

Floodways are those areas where a significant volume of water flows during floods
and are often aligned with obvious natural channels. They are areas that, even if
only partially blocked, would cause a significant increase in flood levels and/or a
significant redistribution of flood flow, which may in turn adversely affect other areas.

Flood storage areas are those parts of the floodplain that are important for the
temporary storage of floodwaters during the passage of the flood. If the capacity of
a flood storage area is substantially reduced by, for example, the construction of
levees or by landfill (approved and/or unapproved earthen mounds constructed for
livestock refuges etc), flood levels in nearby areas may rise and the peak discharge
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downstream may be increased. Substantial reduction of the capacity of a flood
storage area can also cause a significant redistribution of flood flows.

The Manual suggests that the property owner be required to demonstrate that the
proposed development will not increase the flood damage or flood hazard to other
properties or adversely affect flood behaviour. A detailed report by an
appropriately qualified consulting engineer and a detailed study assessing the social,
environmental and ecological impacts should be required in support of a
development application. This has not been requested at this point in time so as not
to impose additional costs upon the applicant.

The proposed development should be refused since it increases the community’s
susceptibility to flooding. There is no permanent, fail safe evacuation plan in place
fo demonsirate and ensure a timely, orderly and safe evacuation of occupants. In
an emergency, evacuation of occupants would only be possible by boat or
helicopter, which may place rescuers/operators at an unacceptable risk.

Lower Hunter Valley Floodplain Risk Management Study (2001)

The Lower Hunter Valley Floodplain Risk Management Study (2001) defines
Floodways as those areas of the floodplain where a significant discharge of water
occurs during floods. They are often aligned with naturally defined channels.
Floodways are areas which, even if only partially blocked, would cause a significant
redistribution of flood flow, or a significant increase in flood levels. Floodways are
often areas of deeper flows or areas where higher velocities occur. As for flood
storage areas, the extent and behaviour of floodways may change with flood
severity. Areas that are benign for small floods may cater for much greater and
more hazardous flows during larger floods. An objective of the study is to prevent
intensification of the use of floodways and, wherever possible, allow for their
conversion to natural waterway corridors.

The Floodway and Excessive Depth Zone identifies that part of the floodplain where
there is considered to be no potential to implement ameliorative measures and/or
allow for any structures or intensive activity at a level of risk which would be
considered acceptable to the community. Floodways are areas conveying a
significant proportion of the flood flow and where partial blocking will adversely
affect flood behaviour to a significant and unacceptable extent. The principal risk
criterion in this zone exists when flood water velocities exceed levels which may
threaten the integrity of built structures or the safety of persons. The threat to
personal safety and to gross structural damage caused by floods depends largely
upon the speed and depth of floodwaters. These, in turn, are dependent upon both
the size of the flood and the hydraulic characteristics of the river and its floodplain. If
the flood velocity is significant, buildings can be severely damaged (even
destroyed). The build up of debris and the impact of floating logs etc can cause
significant structural damage to buildings. Consequently, the property owner should
demonstrate that any building or structure can withstand the force of flowing
floodwater, including debris and buoyancy forces as appropriate. A detailed report
from an appropriate consulting structural engineer should be required in support of a
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development application. This has not been requested as part of this assessment so
as not to impose addition costs upon the applicant at this point in time.

2. Likely Impact of the Development
As discussed throughout this report, the approval of this application increases the
community’s susceptibility to the effects of flooding in terms of social, economic and

environmental consequences.

Rural Amenity

The proposed development maintains an acceptable level of residential amenity in
regards to visual appearance, boundary setbacks and visual and acoustic privacy.

The single storey dwelling and earthen mound will have a finished height of 10.280
metres AHD. This is considered compatible with existing dwellings located upon the
floodplain.

Access

The surrounding road system is sufficient to accommodate vehicular fraffic
associated with the proposed development. However, in moderate floods, the
access roads in this location will be inundated by floodwaters, rendering the
occupants isolated and reliant upon the SES for property protection, evacuation
and/or supplies.

Emergency Response

The SES advise that it is undesirable to increase the number of dwellings and
occupants susceptible to flooding since it places an excessive demand upon
already limited SES resources due to the ineffectiveness of private evacuation plans.

In this locality, the awareness of property owners/occupants is hampered by the lack
of a telemetered flood warning system and the Bureau of Meteorology does not
advise of predicted flood levels. The Lower Hunter Valley Floodplain Risk
Management Study 2001 suggests that a telemetered flood warning system be
developed for the Lower Hunter with specific provisions for the mostly rural lands
between Green Rocks and Raymond Terrace.

Cumulative Effect

Approval of this application further increases the number of people susceptible to
the effects of flooding in this locality. The problem arises when the cumulative
impacts of developments that have individually small or even no impact, but which
collectively have significant affects on flood behaviour. The most common
examples of this are:

e Dblocking of floodways and flowpaths by individual developments and levees;
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e loss of flood storage due to filing of floodplain areas for individual
developments

e and the consequentialrise in flood levels and

e increase over time in the at-risk population living and working on flood prone

e |and and theirimpacts on emergency management resources or the
capacity

e of evacuation routes.

Whilst it is true that each development by itself may not lead to a significant increase
in flood levels, risk, evacuation needs or potential damage, the increase occasioned
by the cumulative effects of a number of such developments is often unacceptable.
Land use on a floodplain should be compatible with and able to withstand the
effects of flooding.

3. Suitability of the Site

The subject land is considered unsuitable for rural-residential development taking into
account the level of flood risk and likely social, economic and environmental
consequences.

4. Submissions

This application is not subject to Council’s policy regarding advertising and
notification.

5. Public Interest

This proposal is contrary to the public interest in that it has the potential to further
exacerbate the impact of flooding and private and public losses in the locality, the
potential to increase demand upon emergency services and an unnecessary and
unreasonable demand on limited SES resources. Development should not
detrimentally increase the potential flood displacement onto other
development/properties within this area.
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ITEM NO. 3 FILE NO: 16-2008-827-1

DEVELOPMENT APPLICATION FOR CHANGE OF USE FROM SHED TO
DWELLING AT NO. 470 MARSH ROAD, BOBS FARM

REPORT OF: KEN SOLMAN - ACTING MANAGER, DEVELOPMENT & BUILDING
GROUP: SUSTAINABLE PLANNING

RECOMMENDATION IS THAT COUNCIL:

Consider the draft conditions of consent, prepared in accordance with Council
Resolution on 9 February 2010 (Minute 5).

COMMITTEE MEETING - 09 MARCH 2010
RECOMMENDATION:

Councillor Bruce MacKenzie That Council approve the

Councillor Sally Dover development application,
16/2008/827/1, subject to conditions as
listed in Attachment 1.

In accordance with Section 375A, Local Government Act 1993, a division is required
for this item.

Those for the Motion: Crs Peter Kafer, Glenys Francis, Ken Jordan, Bruce MacKenzie,
Steve Tucker, Shirley O'Brien, Geoff Dingle, John Nell, Frank Ward, Bob Westbury Sally
Dover and Daniel Maher.

Those against the Motion: Nil.

ORDINARY MEETING - 09 MARCH 2010

063 Councillor Bruce MacKenzie It was resolved that the
Councillor Glenys Francis recommendation be adopted.

In accordance with Section 375A, Local Government Act 1993, a division is required
for this item.

Those for the Motion: Crs Peter Kafer, Glenys Francis, Ken Jordan, Bruce MacKenzie,
Steve Tucker, Shirley O'Brien, Geoff Dingle, John Nell, Frank Ward, Bob Westbury Sally
Dover and Daniel Maher.

Those against the Motion: Nil.
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BACKGROUND

The purpose of this report is provide draft Conditions of Consent for consideration by Council
for a development application for a proposed permanent conversion of an existing shed to a
dwelling.

On the 9 February 2010 Council considered the proposal for determination. At this
meeting Council resolved:

‘That Council note its support for the development and that the Sustainable
Planning Group Manager be requested to draft Conditions of Consent for
consideration by Council.’

In this regard, draft conditions are shown in Attachment 1.

For Council’s reference, the report dated 9 February 2010, including the staff

assessment of the proposal pursuant to Section 79C of the Environmental Planning

and Assessment Act 1979 is shown in Attachment 2.

FINANCIAL/RESOURCE IMPLICATIONS

Reference is made to Attachment 2 - Council Report dated 9 February 2010.

LEGAL, POLICY AND RISK IMPICATIONS

Reference is made to Attachment 2 - Council Report dated 9 February 2010.

SUSTAINABILITY IMPLICATIONS
Includes Social, Economic and Environmental Implicatfions

Reference is made to Attachment 2 - Council Report dated 9 February 2010.
CONSULTATION

Reference is made to Attachment 2 - Council Report dated 9 February 2010.

OPTIONS

That Council:

1) Refuse the development application 16/2008/827/1 for the reasons as listed in
the recommendation at item 2 of the Council Committee meeting of
9/02/2010.

2) Progress compliance action by issuing a penalty notice for ‘development

carried out without development consent’ with a maximum penalty of $600.

3) Approve the development application, 16/2008/827/1, subject to conditions
as listed in Afttachment 1.
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4) Reject or amend the Recommendations.
ATTACHMENTS

1) Draft Conditions of Consent

2) Council Report dated 9 February 2010
COUNCILLORS ROOM

1) Development Plans and supporting documentation.
TABLED DOCUMENTS

Nil.
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ATTACHMENT 1
DRAFT CONDITIONS OF CONSENT

1. A Construction Certificate application is required to be submitted to the
Principal Certifying Authority for the proposed works. The person having the
benefit of this consent must appoint a principal certifying authority. If Council
is not appointed as the Principal Certifying Authority then Council must be
notified of who has been appointed. Note: at least two (2) days’' notice must
be given to Council of intentions to start works approved by this application.

2. The development is to be carried out in accordance with the approved plans
and documentation submitted with the application set out in Schedule 3,
except as modified by the conditions of this development consent or as noted
in red by Council on the approved plans.

3. Failure fo comply with the conditions of consent constitutes a breach and on
the spot fines may be issued under the Environmental Planning & Assessment
Act 1979 and or the Protection of the Environment Operations Act 1997.

4, The development application has not been assessed against the provisions of
the Building Code of Australia. A Section 96 application under the
Environmental Planning & Assessment Act 1979 will be required if design
amendments are necessary to comply with the provisions of the Building Code
of Australia.

5. A separate wastewater application for the installation of a waste treatment
device human waste storage facility shall be approved by Council prior to the
issue of any Construction Cerfificate for works associated with this
Development Consent. The application is to be accompanied by full details
of the proposed system including a site assessment complying with Division 4 of
the Local Government (General) Regulation, 2005and Council requirements.

6. The development shall be constructed to level 1 under AS3959 - 1999
‘Construction of Buildings in bushfire prone areas’. Details shall be submitted
within three (3) months of the consent, or prior to the issue of the Construction
Certificate for any proposed alterations to the building, whichever occurs first.

7. A sixteen (16) metre ‘Inner Protection Area’ (IPA) as outlined within the
Planning for Bushfire Protection 2006 Guidelines shall be provided around the
building. Clearing shall be selective and minimised in the required Asset
Protection Zone. Within three (3) months from the date of the consent or prior
to issue of the Construction Certificate, whichever occurs first, a plan shall be
submitted and approved by Council’'s Vegetation Management Officer,
which demonstrates all necessary clearing for the Asset Protection Zone, to
achieve the requirements of Planning for Bushfire Protection.

8. The development shall fake place in accordance with the stated values of the
energy efficiency scorecard or NatHERS assessment and/or the BASIX
certificate submitted with the application.  Prior to the issue of any
Occupation certificate an appropriately qualified person shall certify
compliance with these requirements, as applicable.
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9.

10.

1.

12.

13.

14.

15.

The existing building works shall be carried out in accordance with BASIX
certificate 230939S. Certification of such works shall be forwarded to the
Principal Certifying Authority prior to the issue of the Construction Certificate
for all proposed works.

The owner shall provide certfification from a Practicing Structural Engineer,
certifying that the existing building is capable of withstanding all loads likely to
be imposed on it for a Class 1a building in accordance with Australian
Standards 1170 series. Details shall be submitted within three (3) months of the
date of the consent, or prior to the issue of the Construction Certificate for any
proposed alterations to the building, whichever occurs first.

The owner shall provide certification from a registered surveyor that all
electrical installations on the property are located above the Flood Planning
Level of 2.5 metres AHD, in accordance with the NSW Government Floodplain
Management Manual 2005. Details shall be submitted within three (3) months
of the date of the consent, or prior fo the issue of the Construction Certificate
for any proposed alterations to the building, whichever occurs first.

The applicant/builder shall ensure that smoke alarm/s are provided, and
compliant with the following requirements:

Q) Complying with Australian Standard 3786 or listed in the SSL Register of
Accredited Products; and

b) Where the building is provided with mains electrical power, the smoke
alarm/s are connected to the mains and have a standby power supply;
and

c) Installed in suitable locations on or near the ceiling in -

l. Any storey containing bedrooms-

between each area containing bedrooms and the remainder of
the dwelling, including any hallway associated with the
bedrooms; and

Il. Any storey not containing bedroom:s.

The owner shall provide certification that the smoke alarms within the building
comply with Australian Standard 3786. Details shall be submitted within one (1)
month of the date of the consent, or prior to the issue of the Construction
Certificate for any proposed alterations to the building, whichever occurs first.

The owner shall provide certification from a licensed pest control agent,
certifying that the existing floor slab construction and any floor penetrations
have a termite profection barrier in accordance with Australian Standard
3660.1-2000. Details shall be submitted within three (3) months of the consent,
or prior to the issue of the Construction Certificate for any proposed alterations
to the building, whichever occurs first.

All existing building works including linings below the existing 2.5 metre AHD
Flood Planning Level shall be constructed with flood compatible materials.
The applicant shall submit certification to the Principal Certifying Authority from
a licensed accredited fradesman that such works have been installed.
Details shall be submitted within one (1) month of the consent, or prior to the
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16.

17.

18.

19.

20.

22.

23.

24,

25.

issue of the Construction Certificate for any proposed alterations to the
building, whichever occurs first.

The Principal Certifying Authority shall only issue an Occupation Certificate
when the building has been constructed in accordance with the approved
plans, specifications and conditions of consent. No occupational use s
permitted until the Principal Certifying Authority issues an Occupation
Certificate. NOTE: If an accredited certifier approves occupation of a
dwelling the accredited cerfifier is to immediately notify Council in writing.

All building work must be carried out in accordance with the provisions of the
Building Code of Australia.

Collected stormwater runoff shall be piped to an infiltration trench, in
accordance with Council’s Standard Drawing S 136 (without overflow pipe).

The driveway (within the road reserve) shall have a minimum of 0.5 metres
clearance from the edge of existing drainage structures, pits, power poles etfc.
Details shall be approved by the certifying authority prior to issue of the
construction certificate.

Driveway access within the road reserve shall be a minimum of 4 metres wide
consisting of a granular pavement having a minimum compacted depth of
200mm and bitumen sealed with a two coat flush seal from the property
boundary to the edge of the existing road. This shall include 3 metre radius
splays at the junction with the road. Associated table drains and trail out
drains shall be provided. Details shall be approved by the certifying authority
prior to issue of the Construction Certificate.

A driveway construction application shall be submitted prior to works in the
road reserve being undertaken.

Where no sanitary facilities currently exist onsite for construction workers toilet
accommodation for all tradespersons shall be provided from the time of
commencement until the building is complete. The toilet facilities shall be
located so as to have minimal impact of adjoining properties and shall not be
placed on the road reserve, without separate approval from Council.

Construction work that is likely to cause annoyance due to noise is to be
restricted to the following times:-

* Monday to Friday, 7am to épm;
* Saturday, 8am to 1Tpm;
* No construction work to take place on Sunday or Public Holidays.

When the construction site is in operation the L10 level measured over a period
of not less than 15 minutes must not exceed the background by more than
10dB(A). All possible steps should be taken to silence construction site
equipment.

It is the responsibility of the applicant to erect a PCA sign (where Council is the
PCA, the sign is available from Council’'s Administration Building at Raymond
Terrace or the Tomaree Library at Salamander Bay free of charge). The
applicant is to ensure the PCA sign remains in position for the duration of
works.
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26.

27.

28.

29.

Tree clearing shall be carried out in accordance with council's tree
preservation order. The development consent and construction certificate
must be issued before it is possible to remove any trees within 3m of any
approved building, as measured horizontally from the building wall to the
outside trunk of the tree. Tree clearing for the vehicle driveway or any other
purpose requires separate approval under the free preservation order. A copy
of the tree preservation order is attached.

A waste containment facility shall be provided on the construction site
immediately after the first concrete pour for the building and is to be regularly
serviced. Council may issue ‘on the spot’ fines for pollution/littering offences
under the Protection of the Environment Operations Act 1997.

The construction site is to be adequately protected and drainage controlled
to ensure that erosion and sediment movement is kept on your site.
Construction sites without appropriate erosion and sediment confrol measures
have the potential to pollute the waterways and degrade aquatic habitats.
Offenders will be issued with an ‘on the spot’ fine under the Protection of the
Environment Operations Act 1997.

Note: Erosion and sediment control measures prepared in accordance with
the Erosion and Sediment Control Regional Policy and Code of Practice or
Managing Urban Stormwater — Soils and Construction produced by Landcom
2004, need to be maintained at all times. A copy of Landcom 2004 bluebook
may be purchased by calling (02) 28418600.

A “KEEP PORT STEPHENS WATERWAYS POLLUTION FREE" sign shall be displayed
and be clearly visible from the road frontage for public viewing on the site at
the commencement of works and remain in place until completion of the
development. Signs are available from Port Stephens Council.
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ATTACHMENT 2
COUNCIL REPORT DATED 9 FEBRUARY 2010

ITEM NO. FILE NO: 16-2008-827-1

DEVELOPMENT APPLICATION FOR CHANGE OF USE FROM SHED TO
DWELLING AT NO. 470 MARSH ROAD, BOBS FARM

REPORT OF: KEN SOLMAN - ACTING MANAGER, DEVELOPMENT & BUILDING
GROUP: SUSTAINABLE PLANNING

RECOMMENDATION IS THAT COUNCIL:

Refuse Development Application 16-2009-105-1 for the reasons listed below.

1.

The development is contrary to the public interests and expectations, of an
orderly and predictable built environment;

The development is inconsistent with the 1 (a)—Rural Agriculture “A” Zone
objectives of Port Stephens Local Environmental Plan 2000 (LEP2000). The
development is out of character with the immediate area and does not
maintain an acceptable level of residential amenity;

The development is inconsistent with the provisions of Clause 37 (Objectives
for development on flood prone land) and Clause 38 (Development on flood
prone land) of the LEP2000. The habitable floor levels proposed are below the
flood planning level of RL 2.5m AHD and pose an unacceptable risk of
damage to property, and do not provide an acceptable residential amenity;

The development is inconsistent with Council’s Resolution of 24 February 2009;

The development is inconsistent with the design requirements of the Port
Stephens Development Control Plan 2007 (DCP). The proposed dwelling is not
consistent with the requirements relating to unbroken roof ridgelines and blank
walls;

The development is not consistent with the aims of State Environmental
Planning Policy No 71—Coastal Protection. The proposal is not considered to
be suitable given its type, location and design and its relationship with the
surrounding areaq;

The proposal is not consistent with the rural planning principles contained in
State Environmental Planning Policy (Rural Lands) 2008. The development is
not considered to provide opportunities for rural lifestyle, settlement and
housing that contribute to the social and economic welfare of rural
communities;
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8. The development is inconsistent with the provisions and objectives of the
Hunter Regional Environmental Plan 1989 (HREP 1989), in terms of being an
inappropriate landuse;

9. Insufficient information submitted to enable a comprehensive assessment
under Section 79C of the Environmental Planning and Assessment Act, 1979.

BACKGROUND

The purpose of this report is to present a development application to Council for
consideration in regard to a proposed permanent conversion of an existing shed to a
dwelling.

Council is in receipt of a development application for a change of use, to
permanently convert an existing machinery shed to a dwelling. The site has been
occupied as an alleged unauthorised dwelling for at least two years, and has been
the subject of an ongoing compliance investigation that was reported to Council. In
this regard, on the 24 February 2009, Council resolved to:

‘issue orders allowing occupation of the machinery shed for five years until a
separate dwelling has been constructed. Milestones would be required to
show continued progress and that the wastewater management system be
upgraded within six (6) months.’

Further, on 28 April 2009:

‘It was resolved that there being no objection, that Council not pursue the
upgrading of wastewater disposal facilities in relation to the Shed occupied at
Bobs Farm, being Assessment No. 164046, given the review carried out by
Bruce Petersen, Manager of Environmental Services.’

It is reinforced that the application currently before Council for consideration is
seeking to permanently convert the shed to a dwelling, rather than to construct a
separate replacement dwelling, which would have been required to comply with
Council's aforementioned resolution.

Reference is made to the previous Council report dated 28 July 2009 (refer Appendix
1) wherein the above proposal was discussed. Council staff made the following
recommendation in relation to this matter:

1) Defer determination of Development Application 16-2008-827-1 to
request applicant to submit additional plans for a separate
replacement dwelling to facilitate and reinforce the Council resolution
dated 24 February 2009.

2) Require submission of additional plans for a separate replacement
dwelling within six (6) months.

3) Delegate the determination of Development Application 16-2008-827-1
to the General Manager, subject to the receipt of plans for a separate
replacement dwelling within six (6) months.
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4) Should additional plans for a separate replacement dwelling not be
received by Council within six (6) months, delegate the refusal of
Development Application 16-2008-827-1 to the General Manager

Council's Resolution on 28 July 2009 was:

‘that the matter be deferred to allow for a meeting between the applicant
and Council’s Sustainable Planning Group.’

The above mentioned meeting occurred on the 18 August 2009 with the Mayor Cr
MacKenzie, Acting Manager Development Building and Senior Development Planner
in aftendance on behalf of Council, and a representative from applicant’s
consultant firm Port Stephens Design. Port Stephens Design proposed design
measures to allow the structure to have a more ‘standard’ dwelling appearance.

Amended plans in this respect were submitted to Council on the 3 November 2009.
These plans demonstrate a carport along the eastern elevation and an awning
along the northern frontage facing Marsh Road.

These design measures provide visual relief to the structure and accordingly would
appear less bulky to street and adjoining properties. However, there are sfill
significant non-compliances with Council’'s Development Control Plan 2007, as
discussed in the report shown at Attachment 1. Further to this concern, the applicant
has further amended the proposal to include additional habitable areas on the
lower level of the building, including the kitchen. The floor level of this area remains
lower than the minimum flood planning level which is RL 2.5m AHD. Non compliance
with this floor level creates an unacceptable risk to the owner’s property and future
amenity.

The proposal to permanently convert the shed to a dwelling is considered to be
confrary to the public interest. The development is not considered to be in keeping
with the design characteristics of dwellings within the existing area, and would be
inconsistent with public expectations of orderly development. Most significantly, the
proposal has the potential to create a precedent for other land owners to seek
approval to live in sheds, and future applications may be in more visually prominent
locations. Conversion of sheds to dwellings is usually sub-standard in terms of built
form and should be discouraged to protect the future character of the rural areas in
Port Stephens.

On this basis the applicant should lodge a development application for a
replacement dwelling.

It is recommended that the permanent approval of the shed/dwelling conversion
not be supported by Council, as providing consent in the configuration proposed
would create a precedent which has the potential to be used in future development
applications as reason for consent noting fairness, consistency and equity in the
application of Council’s planning provisions. Accordingly, Council may in the future
be in a position of dealing with additional compliance matters and the associated
liabilities.
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FINANCIAL/RESOURCE IMPLICATIONS

The unauthorised occupation of a shed as a dwelling should not be condoned. To do so
may encourage other unauthorised developments that will increase the demand on
Council’'s development compliance resources. As demonstrated in Appendix 2 -
Chronology, this matter has had a significantly higher demand on time and resources
compared to an appropriately compliant dwelling on a suitable site. To investigate and
appropriately deal with illegal or unauthorised development demands significant Council
resources and limits service provision in other positive areas.

It is further noted that the application for a ‘Change of Use’ has incurred significantly less
development application lodgement fees, than an application that would go through the
standard and correct procedures adopted by the Council.

LEGAL AND POLICY IMPLICATIONS
The development application is inconsistent with Council’s Policy.

Given the time that has elapsed since this DA was lodged and the lack of adequate
information and plans to fully satisfy this application, refusal would normally have been issued
under delegation by this time.

Refer to Confidential Information Paper ‘Development Application to Change Use from Shed
to Dwelling at No.470 Marsh Road Bobs Farm.

SUSTAINABILITY IMPLICATIONS

Includes Social, Economic and Environmental Implications

If Council approve the permanent conversion of the shed to a dwelling rather than
to encourage the construction of a replacement dwelling, then the development
would be confrary to the public interest and expectations of an orderly and
predictable built environment.

Council should actively discourage the unauthorised occupation of sheds as
dwellings, or additional owners may inhabit structures that are not built to a safe and
appropriate standard.

Council has the responsibility to lead, educate, and regulate the community to
achieve a fair, fransparent and consistent approach to land use planning in the
Local Government Areaq, as well as a duty of care to ensure the safety risks and
environmental risks are responsibly and reasonably investigated and actioned in
order to fulfil the requirements of the law to protect the community.

It is not considered that the development application is likely to incur any economic
implications to Council should any dwelling approved on this property be approved
and constructed to the relevant standards.

The development, if approved by Council, may set an undesirable precedent in the
Port Stephens Local Government Area (LGA). This precedent may lead to detraction
from the accepted rural character and environment of the locality, i.e. the existing
character is predominantly single storey weatherboard or brick dwellings with
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pitched roofs. As dwellings are replaced over time, Council should encourage
sympathetic buildings that do not detract from the desired or established
environment.

CONSULTATION

The application was exhibited in accordance with Council policy and no submissions
were received. It is advised that subsequent to this matter being reported in July
2009, Council received three letters of support for the proposal from directly
adjoining neighbours.

OPTIONS
1) Adopt the recommendation fo refuse the development application fo

permanently convert the shed to a dwelling, based on the current plans
and information submitted.

2) Progress compliance action by issuing a penalty notice for ‘development
carried out without development consent’ with a maximum penalty of
$600.

3) Approve the development application fo allow ftemporary use as a

dwelling for five (5) years, to align with the Council resolution of 24 February
2009. The use of the shed as a temporary dwelling would be time limited
until 24 February 2014, and a development application for a separate
dwelling should be required for lodgement with Council by 24 February
2013.

4) Defer the determination until additional plans for a permanent
replacement dwelling are submitted by the applicant.

5) Reject or amend the Recommendations.

ATTACHMENTS

1) Previous Council Report dated 28 July 2009
2) Chronology

COUNCILLORS ROOM

1) Development plans and supporting documentation.

TABLED DOCUMENTS
Nil
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ATTACHMENT 1
PREVIOUS COUNCIL REPORT DATED 28 JULY 2009

ITEMNO. 2 FILE NO: 16-2008-827-1

DEVELOPMENT APPLICATION TO CHANGE USE FROM SHED TO DWELLING AT NO. 470
MARSH ROAD BOBS FARM

REPORT OF: ANTHONY RANDALL - ACTING MANAGER, DEVELOPMENT AND BUILDING

RECOMMENDATION IS THAT COUNCIL:

1) Defer determination of Development Application 16-2008-827-1 to request
applicant to submit additional plans for a separate replacement dwelling to
facilitate and reinforce the Council resolution dated 24 February 2009.

2) Require submission of additional plans for a separate replacement dwelling
within six (6) months.

3) Delegate the determination of Development Application 16-2008-827-1 to the
General Manager, subject to the receipt of plans for a separate replacement
dwelling within six (6) months.

4) Should additional plans for a separate replacement dwelling not be received
by Council within six (6) months, delegate the refusal of Development
Application 16-2008-827-1 to the General Manager

BACKGROUND

The purpose of this report is to present a development application to Council for
consideration in regard to a proposed permanent conversion of an existing shed to a
dwelling.

Council is in receipt of a development application for a change of use, to
permanently convert an existing machinery shed to a dwelling. The shed has been
the subject of a recent compliance investigation that was reported to Council. In
this regard, on the 24 February 2009, Council resolved to:

‘issue orders allowing occupation of the machinery shed for five years until a
separate dwelling has been constructed. Milestones would be required tfo
show continued progress and that the wastewater management system be
upgraded within six (6) months.’

It is reinforced that the application currently before Council for consideration is
seeking to permanently convert the shed to a dwelling, rather than to construct a
separate replacement dwelling.
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The proposal to permanently convert the shed to a dwelling is considered to be
contrary to the public interest. The development is not considered to be in keeping
with the design characteristics of dwellings within the existing area, and would be
inconsistent with public expectations of orderly development. Most significantly, the
proposal has the potential to create a precedent for other land owners to seek
approval to live in sheds, and future applications may be in more visually prominent
locations. Conversion of sheds to dwellings is sub-standard in terms of built form and
should be discouraged to protect the future character of the rural areas in Port
Stephens.

It is noted that the surrounding area contains similar sheds. However the key point of
difference is that these other sheds are being used in a rural capacity, usually in
conjunction with a ‘standard’ dwelling. It is likely that the subject site is justifiably
suitable have a single dwelling development, provided that issues including bushfire
and flooding are addressed in the design. It is considered that the subject site has a
dwelling entitlement, as the size of the property is greater than 4000m?2 as required by
the Local Environmental Plan 2000, and the allotment was not created for a purpose
other than a dwelling. However it is the built form of the shed to be converted to a
dwelling that is considered to be inappropriate because of the bulky appearance.
In terms of considering the appropriate form of development in the rural area, a site
context analysis of the surrounding area has been undertaken. The surrounding
properties are predominantly characterised as single storey dwellings of ‘standard’
appearance, with some double storey dwellings.

A ‘standard’ dwelling is numerically characterised as having a wall to ceiling height
of 2.7 metres, and for double storey dwellings, the levels are usually broken by
articulation and eaves. Roof pitches are generally 22 degrees, with maximum roof
ridgelines of less than 10 metres. Generally the materials used for a ‘standard’
appearance dwelling are weatherboard or brick, with tile or corrugated iron pitched
roofing. There are also some new ‘project’ homes style residences being
constructed in the area. Many of the dwellings are well set back from the street and
shielded by vegetation.

In contrast, this proposal involves unbroken roof ridgelines of 18.4 metres and blank
walls far in excess of Council’'s Development Control Plan design requirements, and
accordingly gives an excessively bulky appearance with no articulation or visual
relief. The double storey structure does not have eaves, nor any articulation
between the two levels to relief the mass of the walls. The single colour of the metal
sheeted structure further exacerbates this bulky appearance, as does the shallow
roof pitch of around 10 degrees. The proposed dwelling is not considered to
incorporate a design with high quality materials and detailing, nor does it reflect the
predominant design of the surrounding area.

It is considered that cosmetic design features would not extend so far as to give this
structure the appearance of a ‘standard’ dwelling, however additions including
awnings and pergolas may alleviate the impacts to some extent. These kinds of
structures attached to the shed would create an unusual appearance that is
inconsistent with the surrounding dwellings in terms of the erected built form
outcome in rural localities. Whilst the appearance to the street is an issue, it is noted
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that the proposal has a large street setback. However, the structure will be highly
visible to adjoining properties, particularly those using the shared right-of-way to the
east of the subject site.

In addition to the visual appearance issues, the development fails to satisfy relevant
planning considerations and establishes an unacceptable level of impact on the
amenity for future occupants due to the habitable floor space not being directly
accessible to the private open space area. This issue is a result of the building being
required to amend the existing structure so that all habitable rooms are above the
flood planning level, i.e. they would need to be relocated to the second storey
which does not have a balcony or the like proposed, to provide access to private
open space from living areas.

The application as proposed has a habitable room, being a ‘bar and games room’
currently proposed on the lower level. This room is considered to be unacceptable
as the floor level proposed, 1.8m AHD, is below the minimum flood planning level
which is 2.5m AHD. The 1% flood level at this location is 1.88m AHD, and therefore the
proposal would be 80mm below this level without the further provision of a
freeboard, nor the provision of the 0.91 meftre increase adopted by Council to cater
for sea level rise. Accordingly, this room would need to be relocated, and this
creates the open space issue referred to above.

It is noted that some of the issues discussed in this report could be addressed by
requesting the applicant to make amendments to the proposal or by providing
additional information. However, it was considered that requesting additional
information would incur additional costs without the reasonable likelihood that the
application would be supported in the current form, based on the Council's
resolution of 24 February 2009 to restrict occupancy of the shed to five years, with
construction of a separate replacement dwelling. In this regard, it is considered
more reasonable to request additional plans for a replacement dwelling, rather than
to require the applicant to incur further costs in relation to designing the shed
conversion.

Further, in tferms of the wastewater issues on the site, should additional plans for a
replacement dwelling be submitted, Council would not be likely to require an
upgrade to the existing wastewater system on the site in the five year period
extension period provided by the Council resolution dated 24 February 2009.
However, should permanent approval be given to occupy the shed, then the
applicant would be required to upgrade this system in the immediate future.

In general, should owners wish to establish temporary occupation of machinery
sheds and like during periods of construction for their permanent dwellings, then
these owners should be encouraged to establish this as part of their development
application for the permanent dwelling. Should this approach be taken, issues
including residential amenity, the Building Code of Australia, flooding, bushfire and
wastewater disposal can be considered in the shed design to ensure that the
temporary structures and safe and habitable for the temporary period of
occupation.
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However, approval of a permanent shed/dwelling conversion has the potential to
create a precedent in the Port Stephens Local Government Areq, wherein applicants
are not encouraged to lodge a staged, well conceived staging plan for the
construction of a dwelling. It is recommended that the permanent approval of the
shed/dwelling conversion not be supported by Council, as providing consent in the
configuration proposed would create a precedent which has the potential to be
used in future development applications as reason for consent noting fairness,
consistency and equity in the application of Council’'s planning provisions.
Accordingly, Council may in the future be in a position of dealing with additional
compliance maftters and the associated liabilities.

LINKS TO CORPORATE PLANS
The links to the 2008-2012 Council Plan are:-

SOCIAL SUSTAINABILITY - Council will preserve and strengthen the fabric of the
community, building on community strengths.

CULTURAL SUSTAINABILITY — Council will assist to inspire a sense of pride and
place as well as enhancing quality of life and
defining local identity.

ECONOMIC SUSTAINABILITY -  Council will support the economic sustainability of ifs
communities while not compromising its
environmental and social well being.

ENVIRONMENTAL Council will protect and enhance the environment
while

SUSTAINABILITY - considering the social and economic ramifications of
decisions.

BUSINESS EXCELLENCE — Council will use the Business Excellence Framework to

innovate and demonstrate continuous improvement
leading to long-term sustainability across operational
and governance areas in a Business Excellence
Journey

FINANCIAL/RESOURCE IMPLICATIONS

Nil.

LEGAL AND POLICY IMPLICATIONS

Given the time that has elapsed since this DA was lodged and the lack of adequate
information and plans to fully satisfy this application, refusal would normally have
been issued under delegation by this time. Given Council’s Resolution of February

2009 however the recommendation to seek additional plans within the next six (6)
months is put forward.
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Refer to Confidential Information Paper ‘Development Application to Change Use
from Shed to Dwelling at No.470 Marsh Road Bobs Farm.

Business Excellence Framework

Port Stephens Council is a quality driven organisation. We use the Business
Excellence Framework as a basis for driving organisational excellence. The
Framework is an integrated leadership and management system that describes
elements essential fo organisational excellence. It is based on eight (8) principles.

These outcomes align with the following Business Excellence principles:-

6) INFORMATION AND KNOWLEDGE - Improve performance through the use of
data, information and knowledge to understand variability and fo improve
strategic and operational decision making.

7) CORPORATE AND SOCIAL RESPONSIBILITY — Behave in an ethically, socially and
environmentally responsible manner.

8) SUSTAINABLE RESULTS — Focus on sustainable results, value and outcomes.

SUSTAINABILITY IMPLICATIONS
SOCIAL IMPLICATIONS

If Council approve the permanent conversion of the shed to a dwelling rather than
to encourage the construction of a replacement dwelling, then the development
would be contrary fo the public interest and expectations of an orderly and
predictable built environment.

Council should actively discourage the unauthorised occupation of sheds as
dwellings, or additional owners may inhabit structures that are not built to a safe and
appropriate standard.

Council has the responsibility to lead, educate, and regulate the community to
achieve a fair, fransparent and consistent approach to land use planning in the
Local Government Areaq, as well as a duty of care to ensure the safety risks and
environmental risks are responsibly and reasonably investigated and actioned in
order to fulfil the requirements of the law to protect the community.

ECONOMIC IMPLICATIONS

It is not considered that the development application is likely o incur any economic
implications to Council should any dwelling approved on this property be approved
and constructed to the relevant standards. It is noted that constructing a
replacement dwelling would incur costs to the applicant.
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ENVIRONMENTAL IMPLICATIONS

The development, if approved by Council, will set a precedent in the Port Stephens
Local Government Area (LGA). This precedent may result in a decay of the
accepted rural character and environment of the locality, i.e. the existing character
is predominantly single storey weatherboard or brick dwellings with pitched roofs. As
dwellings are replaced over time, Council should encourage sympathetic buildings
that do not detract from the desired or established environment.

CONSULTATION

The application was exhibited in accordance with Council policy and no submissions
were received.

OPTIONS
Council can:

1) Adopt the recommendation to defer the determination unfil additional plans
for a permanent replacement dwelling are submitted by the applicant.

2) Approve the development application to permanently convert the shed to a
dwelling, subject to conditions

3) Indicate in principle direction to refuse the development application to
permanently convert the shed to a dwelling, based on the current plans and
information submitted and request the Group manager, Sustainable Planning
to bring forward draft reasons for refusal.

4) Reject or amend the Recommendations in other ways.

ATTACHMENTS

1) Locality Plan
2) Site Plan

3) Assessment

COUNCILLORS ROOM

Nil.

TABLED DOCUMENTS

Nil.
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ATTACHMENT 1
LOCALITY PLAN

Port Stepllens

L b ! i

LOCALITY: BOBS FARM

| SUBJECT AREA

-
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ATTACHMENT 2
SITE PLAN
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ATTACHMENT 3
ASSESSMENT

The application has been assessed pursuant to Section 79C of the Environmental
Planning and Assessment Act 1979 and the following is a summary of those matters
considered relevant in this instance.

THE PROPOSAL

The proposal is for a change of use, from a shed to a dwelling. The shed was
approved in 2004 for general rural purposes and was not considered at this time as
to appropriateness for habitable purposes.

The proposal would involve three additional windows and awnings, internal
modifications including extension of mezzanine level to include kitchen and living
areaq.

The shed has been the subject of a compliance investigation and Council have
resolved to allow the continued occupation of the shed as a dwelling for a period of
five years subject to the safisfaction of certain criteria, namely the construction of a
separate replacement dwelling.

THE APPLICATION

Owner MR S K & MRS R J BONNEY

Applicant MR S K BONNEY

Detail Submitted Site Plan, Floor Plans, Elevations, Sections,
Survey Plan, Statement of Environmental
Effects, BASIX Certificate and Bushfire
Report

THE LAND

Property Description Lot 162 DP 239144

Address 470 Marsh Road Bobs Farm

Area 1.97 hectares

Dimensions Approximately 60 metres by 365 meftres

Characteristics The site is generally flat with some patches
of vegetation.

THE ASSESSMENT

1. Planning Provisions

LEP 2000 - Zoning 1 (a) (Rural Agriculture “A” Zone)

Relevant Clauses 11T Rural zonings
14 Dwelling-houses and dual occupancy
housing in rural zones
37 Objectives for development on flood
prone land
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38 Development on flood prone land
47 Services

Development Control Plan 2007 B2 - Environmental and Construction
Management
Bé - Single and Dual Occupancy Dwellings

State Environmental Planning SEPP No 14—Coastal Wetlands

Policies (SEPP) SEPP No 71—Coastal Protection
SEPP (Building Sustainability Index: BASIX)
2004

SEPP (Rural Lands) 2008
Hunter Regional Environmental Plan 1989
Discussion
Local Environmental Plan 2000
11 Rural zonings

The subject site is zoned 1 (a)—Rural Agriculture “A” Zone and dwellings are
permissible in this zone.

However, the current proposal, being the conversion of an existing shed intfo a
dwelling in this locality, is not considered to be consistent with the objectives of this
zone, namely:

(a) regulating the development of rural land for purposes other than
agriculture by ensuring that development is compatible with rural land uses
and does not adversely affect the environment or the amenity of the locality,
and

(e) reducing the incidence of loss of life and damage to property and the
environment in localities subject to flooding and fo enable uses and
developments consistent with floodplain management practices.

It is considered that the proposed appearance of this dwelling has the potential to
have a defrimental impact to the amenity of the locality, and that the habitable
floor levels proposed are below the flood planning level of 2.5m AHD poses an
unacceptable risk of damage to property.

It is noted that it is likely that the subject site is justifiably suitable to have a separate
single dwelling development. However it is the form of dwelling proposed that is
considered to be inappropriate. In terms of considering the appropriate form of
development in the rural area, a site context analysis of the surrounding area has
been undertaken. The surrounding properties are predominantly characterised as
single storey dwellings of ‘standard’ appearance, with some double storey structures.
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Generally the materials used for the dwellings is weatherboard or brick, with tile or
corrugated iron pitched roofing. There are also some new ‘project’ homes style
residences coming into the area. Many of the dwellings are well set back from the
street and shielded by vegetation.

However, in confrast, it is considered that the current proposal will have a negative
overall visual impact to the streetscape and adjoining properties. The proposed
building is not considered to be in keeping with the design characteristics of
dwellings with the existing area, and would constitute development that s
inconsistent with public expectations of orderly development in the rural area.

This proposal involves unbroken roof ridgelines of 18.4 metres and blank walls far in
excess of Council’'s Development Control Plan design requirements, and accordingly
gives an excessively bulky appearance with no articulation or visual relief. The
double storey structure does not have eaves, nor any arficulation between the two
levels to relief the mass of the walls. The single colour of the metal sheeted structure
further exacerbates this bulky appearance, as does the shallow roof pitch of around
10 degrees. The proposed dwelling is not considered to incorporate a design with
high quality materials and detailing, nor does it reflect the predominant design of the
surrounding area.

14 Dwelling-houses and dual occupancy housing in rural zones

The proposal is considered to satisfy the requirements of this clause, as the subject
allotment has an area of at least 4,000 square meftres.

37 Objectives for development on flood prone land

One of the objectives for development on flood prone land is to minimise risk to
human life and damage to property caused by flooding and inundation through
controlling development.

Given that the proposed dwelling has habitable floor levels below the flood planning
level of 2.5m AHD, it is considered that the design poses an unacceptable risk of
damage to property. However, it is noted that the proponent could amend the
proposal to satisfy the flood planning level, by internally reconfiguring all habitable
floor space to the upper level. However, direct access to private open space at
ground level is not achievable in this design.

The current application as proposed has a habitable room, being a ‘bar and games
room' currently proposed on the lower level. This room is considered to be
unacceptable as its floor level proposed, 1.8m AHD, is below the minimum flood
planning level which is 2.5m AHD. The 1% flood level at this location is 1.88m AHD,
and therefore the proposal would be 80mm below this level without the provision of
a freeboard, nor the provision of the 0.91 metre increase adopted by Council fo
cater for future sea level rise. Accordingly, this room would need to be relocated,
and this creates an open space issue which is discussed later in the assessment.
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38 Development on flood prone land

Before granting consent to development on flood prone land, Council must
consider, amongst other matters, the following:
(c) whether the risk of flooding or inundation affecting the proposed
development could reasonably be mitigated and whether conditions
should be imposed on any consent to further the objectives of this plan,
(d) the social impact of flooding on occupants, including the ability of
emergency services to access, rescue and support residents of flood
prone areas,
(e) the provisions of any floodplain management plan or development
conftrol plan adopted by the Council.

The proposal as lodged does not satisfy Council’s policy in this area, i.e. that all
habitable floor levels are required to be at a minimum level of 2.5m AHD.

As discussed above, it is noted that this floor level could be achieved should a
redesign of the proposal occur, however based on the application as lodged, the
application should be refused on flooding grounds.

47 Services

The subject site is not connected to reticulated sewer. In this regard the applicant
has lodged an application to operate an on-site waste water treatment system. It is
acknowledged that the proposed design would comply with Council’s requirements.
However, it is noted that the existing currently being used, i.e. the system previously
approved for the shed, would not satisfy the standard requirements. Conditions of
consent can address this issue.

Development Control Plan 2007

The dwelling proposed is considered to be contrary to the provisions of Port
Stephens Development Control Plan 2007 (DCP 2007), specifically in relation to
building design elements and visual appearance. This DCP requirement underpins
the intent and objectives of Port Stephens Council Local Environmental Plan 2000 for
dwellings in the 1 (a)—Rural Agriculture “A” zone which states:

(a) regulating the development of rural land for purposes other than agriculture by
ensuring that development is compatible with rural land uses and does not adversely
affect the environment or the amenity of the locality, and

The adoption of the Port Stephens DCP 2007 provides clear direction for future
development in the local government area. This change was motivated by the
growing concern that previous DCP’'s provided no clear guidance for Council or
development assessment staff in relation to desired design requirements for single
dwellings. This issue is significant public interest, that being the orderly and
predictable form of development occurring within rural areas.
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It is noted that one of the outcomes of the recent Futures Project was that ‘The
scenic qualities of Port Stephens, particularly in the rural areas, are important and
need to be preserved’.

To assist in providing a strategic approach to land use management and property
development, the inclusion of additional controls in relation to external appearance
is reflected in the principles which were adopted within the DCP 2007 to provide
guidance for developers and land owners. These principles, as well as the relevant
conftrols as discussed below.

Summary of numerical compliance with DCP standards

ATTRIBUTE PROPOSED REQUIRED COMPLIES
Front setback More than 200 12 metres YES
meftres
Height 5.9 metres 9 metres YES
Side setbacks More than 7 metres | 2 metres for second | YES
storey
Unbroken roof 18.4 metres Maximum 10m in NO
ridgelines length
Blank walls 7.5 metres Maximum 5m in NO
length
Carparking At least 1 space 1 space YES
Private Open Living areas would | Directly accessible | NO
Space be required to be from living area
relocated to upper
levels.

B2 - Environmental and Construction Management
B2.12 Waste Water

The subject site is not connected to retficulated sewer. In this regard the applicant
has lodged an application to operate an on-site waste water treatment system. It is
acknowledged that the proposed design would comply with Council’s requirements.
However, it is noted that the existing currently being used, i.e. the system previously
approved for the shed, would not satisfy the standard requirements. For the dwelling
to be occupied permanently, the existing non-compliant system would be required
to be decommissioned and replaced.

The proposed replacement system meets the requirements of the On-site Sewage
Management Strategy. Treated effluent from the treatment system will be
discharged to a raised and vegetated irrigation area. The location within the
Tilligerry Creek catchment prescribes that appropriate disposal, environmental
protection and minimisation of public health impacts overrides re-use options.

Bé - Single and Dual Occupancy Dwellings

Numerical standards have been addressed in the table above. The principles and
merit based criteria are discussed below.
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B6.3 Streetscape & Front Setback

It is noted that on a rural property, streetscape issues are considered differently to
that of residential properties, given the lower density of development and provision
of larger front setbacks. This application proposes a particularly large front setback,
however, the building will be some what visible to the street and accordingly the
streetscape principles are required to be considered.

In this regard the proposal is considered to be inconsistent with the DCP principles in
relation to streetscape. Specifically:

B6.P1 — Development should be of scale and appearance that reinforces the
existing or the desired future character of the area.

B6.P2 — Development should be sympathetic to the existing context...

Whilst it is noted that rural sheds are not inconsistent with the surrounding, it is
considered that the conversions required to upgrade this structure to a dwelling
standard would result in a structure that would be unsympathetic to the streetscape.
This is due to bulk and scale issues and the building design elements, which are
discussed in detail below.

Bé.5 Bulk and Scale

It is considered that the proposal is inconsistent with the following principles of the
DCP:

P6.C20 - the bulk and scale of a dwelling should be sympathetic to the local
sfreet context.

B6.P21 — the bulk, scale and location of a new dwelling should minimise the
impact on the amenity of adjacent dwellings and land

As discussed above, it is considered that the conversions required to upgrade this
stfructure to a dwelling standard would result in a structure that would be
unsympathetic to the surrounding area. The proposal provides minimal, if any
architectural relief or articulation to reduce the bulk and scale of the structure.
Additional discussion in this regard is detailed below in B4.9 Building Design Elements.

Bé.9 Building Design Elements

It is not considered that the conversion of the shed into a dwelling will be able to
achieve the following principles of the DCP:

B6.P31Development should reflect street character through use of local
design elements, materials and forms.
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B6.P33 Building design should balance horizontal and vertical proportions,
windows positions and openings on all building facades.

B6.P34 Facade design should use high quality materials and detailing.
Further the proposal does not comply with the following controls:

B6.C55 Unbroken roof ridgelines must not exceed 10m in length and blank
walls without a window must not exceed 5m in length.

B6.C57 The selection of colours and materials must be used to highlight the
shape of building masses and detail elements. Single colour buildings are not
acceptable.

In general, it is considered that the proposal will have a detrimental impact to the
visual landscape, both to the streetscape and to adjoining houses. The dwelling is
not considered to incorporate a design with high quality materials and detailing, or
reflect the design of the surrounding areas.

The proposal involves unbroken roof ridgelines and blank walls far in excess of
Council’'s design requirements, and accordingly will give an excessively bulky
appearance. The single colour of the metal sheeted structure further exacerbates
the bulky appearance.

B6.10 Energy Efficiency

It is noted that an engineering certification has been provided in relation to BASIX
requirements.

B6.11 Private Open Space
Whilst it is noted that the subject site provides sufficient land for private open space,
the design of the shed conversion to dwelling is not conducive to the future amenity

of the occupants.

Specifically, as all habitable rooms will be required to be located on the mezzanine
level, as subsequently the proposal will not comply with the following control:

B6.C64 The principle private open space area must be directly accessible from the
living area of the dwelling.

It is considered that the current design does not provide the minimum amenity
requirements as specified by the DCP.
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B6.12 Privacy and Amenity

Given the sefback distances proposed, it is considered unlikely that the proposal
would create any significant privacy impacts.

B6.14 Vehicular Access & Parking
The proposal complies with the carparking requirements.
B6.15 Stormwater & Greywater

Stormwater management is achievable for the proposal through conditions of
consent.

B6.17 Site Facilities & Services

The subject site has suitable areas for the provision of facilities, e.g. clothes drying
area and garbage storage.

State Environmental Planning Policies

SEPP No 14—Coastal Wetlands

Land adjacent to the site is identified as containing SEPP 14 wetlands. However
given that these areas are separated from the site by a road, it is considered that the
proposal is unlikely to have any significant impacts to this area.

SEPP No 71—Coastal Protection

An assessment of the proposal pursuant to the ‘maftters for consideration’ contained
in this policy, the proposal is considered to be inappropriate. Specifically, the
proposal is not considered to be suitable given its type, location and design and its
relationship with the surrounding area.

SEPP (Building Sustainability Index: BASIX) 2004

It is noted that an engineering certification has been provided in relation to BASIX
requirements. The existing shed will require modifications including insulation and
window awnings. It is noted that the erection of awnings would have benefits to the
appearance of the structure.

SEPP (Rural Lands) 2008

This policy aims to facilitate the orderly and economic use and development of rural
lands for rural and related purposes, and to identify the Rural Planning Principles and
the Rural Subdivision Principles so as to assist in the proper management,
development and protection of rural lands for the purpose of promoting the social,
economic and environmental welfare of the State,
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It is not considered that the current proposal is consistent with the following rural

planning principles contained in this policy:

(f] the provision of opportunities for rural lifestyle, settlement and housing that
confribute to the social and economic welfare of rural communities

This policy prescribes that the following matters are required to be considered in
determining development applications for rural dwellings:

Matters for consideration

Comment

(a) the existing uses and approved uses
of land in the vicinity of the
development,

It is noted that the surrounding area
contains similar sheds. However the key
point of difference is that these other
sheds are being used in a rural capacity.
The proposal will involve the conversion
of a shed structure into a dwelling style
construction. It is considered that this will
create an unusual appearance that is
inconsistent with the surrounding lands
and uses.

(b) whether or not the development is
likely to have a significant impact on
land uses that, in the opinion of the
consent authority, are likely to be
preferred and the predominant land uses
in the vicinity of the development,

The conversion of sheds to dwellings is
considered to be generally inconsistent
with the preferred and the predominant
land uses in the vicinity of the
development, as detailed in the context
analysis contained in this report.

(c) whether or not the development is
likely to be incompatible with a use
referred to in paragraph (a) or (b),

It is noted that the dwelling use is not
inconsistent with the surrounding area,
however that the built form of the
dwelling proposed is inconsistent with the
built form established in the locality.

(d) if the land is not situated within a
rural residential zone, whether or not the
development is likely to be incompatible
with a use on land within an adjoining
rural residential zone,

It is not considered that the area is a rural
residential areaq.

(e) any measures proposed by the
applicant to avoid or minimise any
incompatibility referred to in paragraph
(c) or (d).

It is not considered that design features
could be incorporated info the
shed/dwelling design to achieve
consistency with the surrounding area in
terms of character and design. Itis
noted that window awnings, pergola
and cladding materials will provide
cosmetic relief to the bulk and scale of
the shed, but will not contribute to the
otherwise inconsistent appearance of
the shed structure with rural dwellings, in
relation to wall heights, ridge lengths,
articulation or roof pitch.
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Building and Construction Matters

As the proposal involves the conversion of a shed to dwelling, Building Code of
Australia issues are relevant to the assessment, i.e. whether the Class 10 structure can
be reasonably converted to be Class 1A structure.

The matters to be considered include:

e Critical structural details, being the size and spacing of floor joists

e Certification from an engineer that structure has or can be modified to be
suitable for the new intended use as a class 1a structure in accordance with
AS1170 —i.e. required to shown that the class 10(a) structure meets class 1(q)

o Issuesrelating to the class of the building include:
=  Wall/roof sarking
=  Wet areas waterproofed
=  Wall to ceiling height of 2.4 metres
» Light and ventilation

e Cerfification from an engineer that the structure has been modified to be
suitable for Class 1(a) and is structurally capable of standing all loads imposed
thereon, eg mezzanine level

e Cerfification from an engineer that the footings are capable of additional
point loads for existing and proposed works

e Cerfification from an engineer that structure is designed and built in
accordance with NSW Government Floodplain Management Manual (2001)

e Certification from a qualified person that the electrical components comply
with NSW Government Floodplain Management Manual and that all electrical
connections are above the flood planning level

e Cerfification from a plumber that the plumbing work complies with AS3500
and is installed above flood level

e Termite freatment certificate

Council has received written certification from an engineering consultancy stating
that their review of the existing building confirmed that the design and construction
of the structural elements satisfy the requirements of AS 1170 (Loading Code) and
the existing structure is suitable for use as a Class 1A building. They have also
confirmed that the structure and footings are also suitable for the change of use
from a shed to a dwelling and the building is capable of withstanding the forces and
impacts of a 1% design flood.

Bushfire

The subject site is identified as bushfire prone, and accordingly an assessment
pursuant to Section 79BA of the Environmental Planning and Assessment Act 1979
has been undertaken. It is considered that the proposal could comply with the
requirements of Planning for Bushfire Protection 2006 provided that it was built to
level 1 construction, a static water source was provided, as well as asset protection
zones from 10-16 metres.
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2. likely Impact of the Development

This development application has the potential to create a cumulative impact in the
Port Stephens Local Government Areq, in that it could potentially create a precedent.

3. Suitability of the Site

It is noted that it is likely that the subject site is justifiably suitable have a single
dwelling development. However it is the built form of the dwelling proposed that is
considered to be inappropriate.

4. Submissions

The proposal was notified in accordance with Council policy and no submissions
were received by Council.

5. Public Interest

The proposal is confrary to the public interest as the development fails to safisfy
relevant planning considerations and establishes an unacceptable level of impact
on amenity due to lack of appropriate private open space area and by not
providing a floor level above the minimum flood planning level. Further it is
considered that the proposal will have a negative overall visual impact to the
streetscape and adjoining properties.

The proposed building is not considered to be in keeping with the design
characteristics of dwellings with the existing area, and would constitute
development that is inconsistent with public expectations of orderly development.
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ATTACHMENT 2
CHRONOLOGY

e 22/8/2007 — Council became aware of that the shed may be occupied as an
unauthorised dwelling

e 29/8/2007 — Council officers spoke with occupier who advised that the shed
was being used as an unauthorised dwelling. Occupier advised of Council’s
infention to issue a notice of entry to inspect the site and gather information
on the site

e 5/9/07 - Council officers undertook site inspection

e 25/9/07 — Council officers posted a letter to occupier requesting further
information on the property and the use of the shed

e 11/10/07 — Owner/occupier responded to Council's request advising that one
third of the shed was being used as an unauthorised dwelling

e 24/10/07 — Council officers posted a letter to owner/occupier stating that it
was Council’'s infention to request that the occupants cease the unauthorised
occupation of the machinery shed as a dwelling due to safety, amenity and
environmental concerns

e 12/11/07 - Council officers had discussions with owner/occupier.
Owner/occupier discussed possibility of lodging a development application

e 7/12/07 — Council officers sought legal advice in regard to risks associated with
unauthorised occupation of shed

e 14/2/08 - On the basis of legal advice, a lefter was posted to the
owner/occupier requesting information, nominating a fimeframe for
compliance by 14/3/08

e 20/3/08 — Meeting held between owner/occupier, Councillor Francis and
Council staff in relation to matter. Owner/occupier advised that he was
prepared to lodge an application to change the shed to a dwelling. The
owner/occupier was asked if he considered building another dwelling on the
property. He said he would be prepared to do that but would require
approximately 5 years before he could commence construction. The
owner/occupier was requested to advise Council by 28/3/08 of when he
intended to lodge a DA

e 28/3/08 — Council officers received a call from Port Stephens Engineers who
advised that they are consultants for the owner/occupier

e 29/4/08 — Council officers posted a letter to the owner/occupier restating
Council officer’s position and matters discussed at the meeting on 20/3/08

e 29/7/08 — Council officer contacted the owner/occupier and advised that as
Council had not been given confirmation of his intentions that further action
was being initiated to require the habitation of the shed to cease. The
owner/occupier advised that information was being prepared, and that
personal issues had delayed the progress

e 22/9/08 — Council officers contacted the owner/occupier to advise that a
notice would be posted today advising that an order is intended to be issued
to require the use of the shed as a dwelling to cease due to the risk to the
inhabitants. The owner/occupier expressed significant distress at this advice
and advised that a development application would be lodged within days,
and Council officers deferred the action for further consideration
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30/09/08 — After further consideration the Manager Sustainable Planning
advised that due to significant risk, the intention to issue an order to cease
occupational within three months was to progress.

21/10/08 - The owner/ occupier lodged an application with Council to
change the use of the shed to a dwelling

5/1/09 — Council officers posted an intention to issue an order to the
owner/occupier, advising that the 3 month extension had lapsed Council
required the occupation of the shed to cease prior to March 1 2009

13/1/09 — Letter requesting additional information to assess development
application sent to owner/occupier

10/2/09 — Some of the information requested for the development application
received

11/2/09 - Council officers posted the order to the owner/occupier requiring
that they cease the occupation of the shed as a dwelling within T month from
the date of the notfice.

19/2/09 — Further information requested for the development application
received by Council

24/2/09 Council considered a report by Council staff during the February
Ordinary Meeting where they were to note that staff had requested the
owner/occupier to cease the occupation of the shed as a dwelling by May
11 2009

Council made a resolution to allow the owner/occupier to remain in the shed
for a period of 5 years to enable the construction of a separate dwelling. The
resolufion also required that the waste water freatment system was to be
upgraded within 6 months

3/3/09 - Following the resolution Council officers reviewed the shed with
regard to safety issues in relation to the construction of the shed. Council
officers sought additional legal advice in relation to these issues.

10/3/09 - Council officers wrote to the owner/occupier requesting an
undertaking within 7 days to provide certification by duly qualified persons
that the structure was safe for occupation including areas of plumbing
(wastewater) and electrical.

16/3/09 — Council officers were advised that the owner/occupier had
contacted the Mayor and that the Mayor had said that the requirement to
provide the undertaking was not required

19/3/09 - The Mayor and Manager Environmental Services undertook a site
inspection in relation to the wastewater system. The result of the inspection
was that there was no urgent need to upgrade the waste water treatment
system

20/3/09 — Council officers contacted the owner/occupier to request that
Council staff be allowed to inspect the inside of the shed and the works
undertaken to construct the mezzanine, electrical and plumbing. During this
conversation, the owner/occupier advised that his engineers were working on
some information and it should be provided to Council shortly.

The owner/occupier later advised that he would not allow access to the shed
for Council staff fo undertake an inspection.

?/5/09 — Port Stephens Engineers provided advice on certification required in
response to a letter delivered on 10/3/09

PORT STEPHENS COUNCIL 91




MINUTES FOR ORDINARY MEETING - 9 MARCH 2010

19/6/09 — All outstanding information requested in relation to development
application received

14/7/09 — Council officers reported the development application for Change
of Use from Shed to Dwelling to the Council. Council resolved that the matter
be deferred to allow a site inspection

21/7/09 — Councillor site inspection held.

28/7/09 - Council resolved ‘that the matter be deferred to allow for a meeting
between the applicant and Council’s Sustainable Planning Group.’

18/8/09 — Meeting held with the Mayor Cr MacKenzie, Acting Manager
Development Building and Senior Development Planner in attendance on
behalf of Council, and a representative from applicant’s consultant firm Port
Stephens Design. Port Stephens Design proposed design measures to allow
the structure to have a more ‘standard’ dwelling appearance.

3/11/09 - Amended plans in this respect were submitted to Council. These
plans demonstrate a carport along the eastern elevation and an awning
along the northern frontage facing Marsh Road.
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ITEM NO. 4 FILE NO: 16-2009-105-1

DEVELOPMENT APPLICATION FOR FOUR (4) LOT SUBDIVISION AT NO.
364 SIX MILE ROAD, EAGLETON

REPORT OF: KEN SOLMAN - ACTING MANAGER, DEVELOPMENT & BUILDING
GROUP: SUSTAINABLE PLANNING

RECOMMENDATION IS THAT COUNCIL:

Consider the draft conditions of consent (Attachment 1), prepared in accordance
with Council Resolution on ? February 2010 (Minute 4).

COMMITTEE MEETING - 09 MARCH 2010

RECOMMENDATION:
Councillor Bruce MacKenzie That Council approve the
Councillor Shirley O'Brien development application,

16/2009/105/1, subject to conditions as
listed in Attachment 1. In this instance,
reasons for approval will need to be
drafted by Councillors including
supporting justification as a basis for
defence in any potential legal
proceedings.

In accordance with Section 375A, Local Government Act 1993, a division is required
for this item.

Those for the Motion: Crs Glenys Francis, Ken Jordan, Bruce MacKenzie, Steve Tucker,
Shirley O'Brien, Bob Westbury, Sally Dover and Daniel Maher.

Those against the Motion: Crs Peter Kafer, Geoff Dingle, John Nell and Frank Ward.

ORDINARY MEETING - 09 MARCH 2010

064 Councillor Daniel Maher [t was resolved that the Councill
Councillor Ken Jordan Committee recommendation be
adopted.

In accordance with Section 375A, Local Government Act 1993, a division is required
for this item.
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Those for the Motion: Crs Glenys Francis, Ken Jordan, Daniel Maher, Steve Tucker,
Shirley O'Brien, Bob Westbury, Sally Dover and Bruce MacKenzie.

Those against the Motion: Crs Peter Kafer, Geoff Dingle, John Nell and Frank Ward.

BACKGROUND

The purpose of this report is provide draft Conditions of Consent for consideration by
Council for a development application for a four lot Torrens title subdivision, pursuant
to Clause 12 (1)(a)(v) of the Port Stephens Local Environmental Plan 2000 (LEP), as
the property is divided by public roads in three locations.

On the 9 February 2010 Council considered the proposal for determination. Af this
meeting Council resolved:

‘That Council note its support for the development and that the Sustainable
Planning Group Manager be requested to draft Conditions of Consent for
consideration by Council.’

In this regard, draft conditions are shown in Attachment 1.

For Council’s reference, the report dated 9 February 2010, including the staff

assessment of the proposal pursuant to Section 79C of the Environmental Planning

and Assessment Act 1979 is shown in Attachment 2.

FINANCIAL/RESOURCE IMPLICATIONS

Reference is made to Attachment 2 - Council Report dated 9 February 2010.

LEGAL, POLICY AND RISK IMPICATIONS

Reference is made to Attachment 2 - Council Report dated 9 February 2010.

SUSTAINABILITY IMPLICATIONS

Includes Social, Economic and Environmental Implicatfions

Reference is made to Attachment 2 - Council Report dated 9 February 2010.

CONSULTATION

Reference is made to Attachment 2 - Council Report dated 9 February 2010.
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OPTIONS

1) Refuse the development application, 16/2009/105/1, for the reasons as listed
in the recommendation at item 1 of the Council committee meeting of
9/02/2010.

2) Reject or amend the Recommendation.

3) Council approve the development application, 16/2009/105/1, subject to
condifions as listed in Attachment 1. In this instance, reasons for approval will
need to be drafted by Councillors including supporting justification as a basis
for defence in any potential legal proceedings.

ATTACHMENTS

1) Draft Conditions of Consent

2) Council Report dated 9 February 2010

COUNCILLORS ROOM

1) Plans and elevations/site plan.

2) Council Policy - Areas Affected by Flooding and/or Inundation

3) S733(4) Local Government Act 1993 Exemption from liability — flood liable land
and land in coastal zone

TABLED DOCUMENTS

Nil.
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10.

1.

ATTACHMENT 1
DRAFT CONDITIONS OF CONSENT

The development is to be carried out in accordance with the approved plans
and documentation submitted with the application set out in Schedule 3,
except as modified by the conditions of this development consent or as noted
in red by Council on the approved plans.

Failure to comply with the conditions of consent constitutes a breach and on
the spoft fines may be issued under the Environmental Planning & Assessment
Act 1979 and or the Protection of the Environment Operations Act 1997.

This consent does not authorise any clearing of native vegetation.
This consent does not authorise the placement of any landfill on the site.

A Subdivision Certfificate must be obtained from Council within five (5) years of
the date of this consent, otherwise this approval will lapse. The applicant must
submit completed Subdivision Certificate Application Form (& applicable fee),
6 copies of the Survey Plan, two copies of any 88B Instrument and a check list
demonstrating compliance with the conditions of consent.

Where a condition of development consent requires the preparation of an
insfrument under Section 88B of the Conveyancing Act, two (2) copies of the
instrument shall be provided to the Principal Certifying Authority prior to
endorsement of the Subdivision Certificate.

Certification from a registered Surveyor shall be submitted to Council prior to
the issues of the Subdivision Certificate, stating that no services (including
stormwater) or public utility presently connected to the existing building shall
straddle any new boundary. Alternatively, an easement shall be created fo
cover the services, utilities or structures.

Any future use of the proposed allotments is restricted by the ‘high hazard’
flooding constraint, as defined by the Floodplain Development Manual (2005),
present on the subject site. The title of the relevant property shall be endorsed
under Section 88B of the Conveyancing Act to give effect to this condition. In
this regard Council shall be nominated as the sole authority permitted to
alter/remove the endorsement.

Any future development to which Section 94 contributions apply shall incur the
Section 94 contributions. The title of the relevant property shall be endorsed
under Section 88B of the Conveyancing Act to give effect to this condition. In
this regard Council shall be nominated as the sole authority permitted to
alter/remove the endorsement.

The development has been granted an approval from the NSW Rural Fire
Service dated 1 July 2008 under their relevant legislation. Where conditions
are imposed by the authority the development shall comply with the general
terms of approval.

At the commencement of subdivision works the property around each existing
dwelling shall be managed as an inner protection area (IPA) as outlined within
Section 4.1.3 and appendix 5 of Planning for Bush Fire Protection 2006 and the
NSW Rural Fire Service's document ‘Standards for asset protection zones.” The
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intent of measures is to provide sufficient space and maintain reduced fuel
loads so as to ensure radiant heat levels of buildings are below critical limifs
and to prevent direct flame contact with a building.
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ATTACHMENT 2
COUNCIL REPORT DATED 9 FEBRUARY 2010

ITEM NO. FILE NO: 16-2009-105-1

DEVELOPMENT APPLICATION FOR FOUR (4) LOT SUBDIVISION AT NO. 364 SIX
MILE ROAD, EAGLETON

REPORT OF: ANTHONY RANDALL - ACTING MANAGER, DEVELOPMENT & BUILDING
GROUP: SUSTAINABLE PLANNING

RECOMMENDATION IS THAT COUNCIL:

Refuse Development Application 16-2009-105-1 for the reasons listed below.

1) The proposal has not demonstrated a future use or that the proposed
allotments are capable of sustaining a permissible use in the future.

2) The development is inconsistent with Clause 37 and Clause 38 of the Port
Stephens Council Local Environmental Plan 2000. It is not considered that
the future allotments will be suitable for intensification of land use, due to
extent and nature of flooding, impact on occupants, property and impact
on adjoining properties. Proposed lots 1, 2 and 3 would be severely
affected by flooding depths of 4.2 metres and due to isolation in severe
floods accessibility for emergency services would be severely limited.

3) Approval of any intensification of land use as a result of the subdivision in
high risk flood areas places further demand on already limited SES
resources by way of domestic property protection, evacuation and/or

resupply.

4) The development is considered to be an inappropriate land use under the
Floodplain Development Manual, 2005.

5) The development is not consistent with the provisions and objectives of
Zone No 1 (a) (Rural Agriculture “A” Zone) of the Port Stephens Local
Environmental Plan 2000. The proposal will fragment agricultural lands and
will not protect the agricultural potential of the land. It is not considered
that the future allotments will be suitable for intensification of land use, due
to extent and nature of flooding.

6) Insufficient information was submitted with the application to enable a
comprehensive assessment of the use of the proposed allotments under
Section 79C of the Environmental Planning and Assessment Act, 1979.

7) Insufficient information has been provided to assess the proposal in
accordance with Clause 47 of the Port Stephens Local Environmental Plan
2000, in terms of demonstrating that the site has the capability for
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adequate facilities for water provision and wastewater treatment for any
intensification of land use permissible as a result of the subdivision.

8) Insufficient information has been provided to demonstrate that adequate
access can be achieved for all proposed allotments, and in particular
proposed Lot 3 has no physical constructed access currently available.

9) The development is inconsistent with the principles of State Environmental
Planning Policy (Rural Lands) 2008, as the development is not considered to
be located in an appropriate location due to extent and nature of
flooding.

10) It is not possible to implement an evacuation plan for proposed Lots 1-3,
that would provide permanent, fail safe, maintenance free measures to
ensure the timely, orderly and safe evacuation of any future development
on the land, including animal based agricultural activities.

11)  The development is contrary to the public interests and expectations, of an
orderly and predictable built environment.

12)  The development is inconsistent with the provisions of the Hunter Regional
Environmental Plan 1989. It is not considered that the future allotments will
be suitable for intensification of land use, due to extent and nature of
flooding.

13)  Approval of this application would have an undesirable cumulative effect,
having the potential to increase the community’s susceptibility to flooding,
in terms of social, economic and environmental consequences.

PLEASE NOTE:

This report was deferred at the Ordinary Council meeting held on 8 December for

further information on the legal status of the roads relevant to the application and
relating to the incidence of flooding history of the site.

This information has been provided as an Information Paper which has been put to
this meeting for consideration. See Page 263 — Confidential Information Paper

BACKGROUND

The purpose of this report is to present a development application to Council for
determination at the request of Councillor Jordan.

This development application was lodged on 24 February 2009, and proposes a four
lot Torrens title subdivision, pursuant to Clause 12 (1)(a)(v) of the Port Stephens Local
Environmental Plan 2000 (LEP), as the property is divided by public roads in three
locations. One of these roads is Newline Road, and two of these roads are currently
unformed.

Proposed lots 1 and 2 have frontage and direct access to Newline Road, similarly
proposed lot 4 has frontage and access to Six Mile Road. Proposed lot 3 has
frontage to two unformed public roads, one along the western boundary and one
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along the eastern boundary. The applicant amended the proposal during the
assessment to delete a proposed right of way for Lot 3, and is now proposing to rely
on the unformed road for access.

The subject site is zoned 1(a) — Rural Agriculture, which is described in LEP. The
subdivision of the allotment, by road severance is permissible with consent, as
specified by Clause 12 of the LEP.

This proposed development is located in a high flood risk area (High Hazard) as
identified by the Lower Hunter Valley Floodplain Risk Management Study (2001),
where the 1% Annual Exceedence Probability (AEP) flood level is recorded at 5.5
metres AHD. Even in moderate floods, for example, the 20% AEP (i.e. 1 in 5 year
event the property will be inundated by floodwater. The Flood Planning Level is 5.2
metres AHD. Proposed lotfs 1, 2 and 3 are substantially flat at a level of approximately
RL 1.0, and therefore would be severely affected by flooding of up to 4.2 metres.

In this regard, while consent is not being sought for any post subdivision uses as part
of this application, Council officers consider that the likely post subdivision uses are
relevant as a mafter of public interest under Section 79C of the Environmental
Planning and Assessment Act 1979. This is to ensure that the lots could be developed
for a range of permissible uses, and that the fragmentation of agricultural land is not
occurring without adequate justification.

The applicant has not provided an anficipated use for the resultant allotments,
despite numerous requests from Council officers. The applicant has stated, in part:

‘As with all subdivisions the future intended use of lots to be created is
unknown at this time and the future use of the lots cannot be restricted by the
issue of consent fo the subdivision. The purpose of the subdivision is to make
the lots available for future disposition and sale and their future uses is
unknown and more importantly could include any and all of the uses
permissible within the zone, subject to the further consent of Council.....”’

‘...If future applications for inappropriate land uses are received by Council
let Council deal with them at the time they are lodged. Trying to consider all
possible end uses for the land at this time is tantamount to Council considering
the likelihood of meteorite strikes on the land....’

‘.... The owner has advised that they will not entertain any further discussion in
this matter and will be lobbying Councillors to have the matter brought before
Council as soon as possible....’

Council officers have significant concerns with this approach. As stated above, any
permissible use in the Rural 1(a) zone could be proposed in a forthcoming
development application. In this regard, Council officers consider it necessary to
assess all land uses permissible by the LEP, to assess whether these lots being created,
would legitimately have any future uses once subdivided noting the flooding issue
and other site constraints.
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The assessment of these uses has been performed in accordance with Floodplain
Development Manual 2005 (FDM). The FDM also provides the framework from which
Council has determined the hazard characterisation of land, which is *high hazard’.
High Hazard is defined by situations where there is possible danger to personal safety;
evacuation by trucks difficult; able-bodied adults would have difficulty in wading to
safety and potential for significant structural damage to buildings.

The assessment revealed that the majority of future potential uses are likely to be
unacceptable, and that any appropriate uses, for example agriculture, would be
less viable as a result of the subdivision.

It is also noted that Clause 12 (2) of LEP 2000 states:

Subdivision of land for a purpose specified in subclause (1) (a) does not have
the effect of precluding development of the land for any purpose for which it
might have been developed immediately prior to the subdivision (exceptin so
far as the land has been taken for a road as referred to in subclause (1) (a)).

In this regard, Council would be prevented from conditioning the allotments to have
no dwelling entitlements. The three additional allotments would therefore have a
dwelling entitlement given that they are larger than 4000m2. Accordingly, approval
of this application has the potential to create three additional high hazard flood
prone allotments, upon which future owner’s may seek dwellings or the like.

The applicant states that the subdivision by road severance may also allow for the
sale of those lands to adjoining land owners. It is noted that this same outcome
could be facilitated by proposing a boundary adjustment in accordance with
Clause 12 (1)(a)(ii) of the LEP. A boundary adjustment would be the more desirable
option as it would not have the affect of creating additional dwelling potential on
flood prone land.

On 26 August 2008 Council refused an identical development application DA 16-
2008-388-1 at the property under delegated authority due to the high hazard
flooding constraint on the site. The application was relodged with Council without
any significant amendments.

The key issues associated with this proposal are as follows:-
e Flooding
o Suitability of the site
e Insufficient information submitted to enable an adequate assessment
e Inconsistent with provisions of environmental planning instruments

An assessment of these issues is provided within the attachments.

It is recommended that this application be refused.

The subject site is considered to be highly constrained with regard to flooding, given
the proximity to the Williams River and the likelihood of the river flooding on a regular

basis. The grounds for refusal are on the basis of the social and economic impacts of
flooding on future occupants of any land use proposed in the future, including the
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ability of emergency services to access, rescue and support residents in flood prone
areas and the precedent set by approving subdivisions in a flood prone area.
Further, the rural parcel will become fragmented and accordingly, less agriculturally
viable.

FINANCIAL/RESOURCE IMPLICATIONS
Nil
LEGAL AND POLICY IMPLICATIONS

Council may become legally liable in cases of property damage and/or loss of life where
approval has been given to infensify development in flood prone areas whilst being
specifically aware of the risks.

The Councillors attention is specifically drawn to Sections 733(1) and 733(4) of the Local
Government Act 1993 relating to exemption from liability with respect to flood prone land
and the basis of “good faith” defence established in legal case law.

The development application is inconsistent with Council’'s Areas Affected by
Flooding and/or Inundation Policy originally adopted on 27 January 1998 and most
recently amended by Council on 16 December 2008. The objectives of this policy
include:

OBJECTIVES

e To manage the development of land subject to or affected by the likelihood
of flooding and/or tidal inundation defined as flood prone land in the Port
Stephens Local Environmental Plan 2000.

e To base the nature of the restriction applied to an affected site on the
principles of the NSW Floodplain Development Manual 2005, the Port Stephens
Foreshore (Floodplain) Management Study and Plan 2002, the Paterson River
Floodplain Management Study and Plan 2001, the draft Lower Hunter Valley
Floodplain Management Study 2001, the Wiliamtown Salt Ash Flood Study and
any further flooding information available to Council at the time.

e To ensure that decision in relation to the acquisition and development of land
are made having regard o the best flooding information available

e To ensure that Council complies with the provision of S733 of the Local
Government Act 1993 - Exemption from liability — flood liable land and land in
coastal zone.

SUSTAINABILITY IMPLICATIONS

Includes Social, Economic and Environmental Implications

Approval of this subdivision has the potential to increase the community’s susceptibility to the
effects of flooding and the associated consequences, by creating additional dwelling
entitlements or opportunities to intensify land use. The effects of flooding may be
distinguished between social, economic and environmental implications

The social implications directly attributable to flood inundation include but are noft limited to
risks to public safety, potential loss of human life, community disruption, direct and indirect
damages caused by floodwaters, (property damage, loss of goods and personal
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possessions), emotional, mental and physical health costs, provision of food and
accommodation for evacuees, loss of wages and opportunity cost to the public caused by
the closure or limited operation of public facilities.

In ferms of economic impacts, the subdivision of this land has the potential to result in three
additional land owners with an expectation that the land can be developed. As detailed in
this assessment, Council officers would not recommend approval of a dwelling or other
intensification of the land due to the flooding constraint. This may incur financial hardship to
these future owners. Refusal of this application may have an immediate economic impact
upon the property owner but, in the long term, reduces private and public economic losses
attributed to flooding.

Environmental impacts are likely to be created by the impacts of unsuitable development on
flood prone land contributing fo environmental pollution through erosion, waterborne debris,
residual delbris, structural failure of dwellings, fences, outbuildings and other domestic/rural
infrastructure, and possible effluent pollution (from onsite sewage treatment systems).

There are no flora and fauna issues associated with this application.
CONSULTATION

As the proposed subdivision is less than 5 allotments, the proposal was not required to be
notified, as prescribed in the Port Stephens Development Control Plan 2007.

The current development application has been assessed on its merits with due
regard to background information contained in the report from Council’s Flooding
Engineer.

OPTIONS

1) Adopt the recommendation.

2) Amend the Recommendation.

3) Reject the recommendation and approve the development application. In

this instance, reasons for approval will need fto be drafted by Councillors
including supporting justification as a basis for defence in any potential legal
proceedings.
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ATTACHMENTS

1) Locality Plan
2) Flood Extent Mapping — 20% AEP (i.e. the 1in 5 year flood event)
3) Assessment

4) Reasons for Refusal

COUNCILLORS ROOM

1) Plans and elevations/site plan.
2) Council Policy - Areas Affected by Flooding and/or Inundation

3) S733(4) Local Government Act 1993 Exemption from liability — flood liable land
and land in coastal zone

TABLED DOCUMENTS

Nil.
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ATTACHMENT 1
LOCALITY PLAN
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ATTACHMENT 2

FLOOD EXTENT MAPPING - 20% AEP (I.E. THE 1 IN 5 YEAR FLOOD EVENT)
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ATTACHMENT 3
ASSESSMENT

The application has been assessed pursuant to Section 79C of the Environmental
Planning and Assessment Act 1979 and the following is a summary of those matters
considered relevant in this instance.

THE PROPOSAL

The proposal is a four lot torrens title subdivision, proposed pursuant to Clause 12
(1)(a)(v) of the LEP, as the property is divided by public roads in three locations. One
of these roads is Newline Road, and two of these roads are unformed.

The proposed lot sizes are:
Lot 1 - 6.59 hectare
Lot 2-10.66 hectares
Lot 3 -26.15 hectares
Lot 4 - 75.02 hectares

Proposed lots 1 and 2 have frontage and direct access to Newline Road, similarly
proposed lot 4 has frontage and access to Six Mile Road. Proposed lot 3 has
frontage to two unconstructed dedicated public roads, one along the western
boundary and one along the eastern boundary. The applicant amended the
proposal during the assessment to delete a proposed right of way for Lot 3, and is
now proposing to rely on the unformed road for access.

THE APPLICATION

Owner N.L. & H.G. HAMMOND

Applicant Paul Le Mottee Project Management Pty
Limited

Detail Submitted Plan of proposed subdivision and
Statement  of  Environmental Effects
(including two addendums)

THE LAND

Property Description
Address

Area

Dimensions

Characteristics

Lot 11 DP 833856

364 Six Mile Road EAGLETON

118.53 hectares

Length of allotment including roads is
approximately 2.79 kms. The width of the
allotment varies from 240 metres to 585
metres.

The site has varying grades from small hills
to flood plain flats. There is an existing
dwelling on the highest area of the
allotment (i.e. on proposed lot 4).
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THE ASSESSMENT

1. Planning Provisions

LEP 2000 - Zoning Rural 1(a) RURAL AGRICULTURAL “A”
Relevant Clauses 10  Zone objectives and development
conftrol table
11 Rural zonings
12 Subdivision within rural zones generally
37 Objectives for development on flood
prone land
38 Development on flood prone land
39 Development near the Williams River
47 Services

Development Control Plan Port Stephens Development Control Plan
2007

Regional Environmental Planning Policies Wiliams  River Catchment  Regional
Environmental Plan 1997
Hunter Regional Environmental Plan 1989
(now superseded but applicable at date
of lodgement)

State Environmental Planning Policies State Environmental Planning Policy (Rural
Lands) 2008

Discussion
NSW Floodplain Development Manual 2005 (FDM)

Glossary of terms:

Annual Exceedance Probability (AEP) - When floods do sporadically occur they vary
greatly in likelihood of occurrence, as measured by AEP. The AEP of a particular
flood discharge at a particular point in a particular catchment is the probability that
the discharge will be equalled or exceeded in any one year. Typically, AEP is quoted
in terms of percentages, for example, a flood with a 10% AEP has a 10% or one-in-ten
chance of occurring in any year.

The 1% AEP flood - this term is a statistical event occurring on average once every
100 years, ie, there is a 1% chance of a flood of this size or greater occurring in any
given year.

Flood Planning Level (FPL) - Flood levels selected for planning purposes which should
be based on an understanding of the full range of flood behaviour and the
associated flood risk, including the social, economic and ecological consequences
associated with floods of different severities. Different FPL's may be appropriate for
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different categories of land-use and for different flood plans. Accordingly, the
advice provided in this report with respect to FPL are only applicable to dwellings.

AHD = Australian Height Datum - refers to metres above mean sea level (or mean
tide).

Assessment:

The FDM, prepared by the Department of Infrastructure, Planning and Natural
Resources provides the framework from which decisions are made with respect to
development affected by flooding. The FDM notes that case-by-case decision
making cannot account for the cumulative impacts on flood behaviour and risks,
caused by individual developments or works. This form of ad hoc assessment
contravenes the principles of the manual.

Under the provisions of the FDM, Council is responsible for managing development
on flood prone land. In this regard, Council has adopted specific provisions in the LEP
relating to development on flood prone land. Council has also completed a Williams
River Flood Study (prepared by BMT WBM Pty Ltd in 2009), which was prepared in
accordance with the FDM.

This proposed development is located in a high flood risk area (High Hazard) as
identified by the Lower Hunter Valley Floodplain Risk Management Study (2001),
where the 1% AEP flood level is recorded at 5.2 metres AHD. Even in moderate
floods, for example, the 20% AEP (i.e. 1 in 5 year event the property will be inundated
by floodwater.

All proposed lots are affected by flooding. Proposed lots 1, 2 and 3 are substantially
flat at a level of approximately RL 1.0 and severely affected by flooding. The south
western half of proposed lot 4 is also affected by flooding. A substantial creek also
runs through all properties. Flooding could not be reasonably mitigated for
development on the proposed lots 1, 2 and 3. The occupants of proposed lots 1, 2
and 3 would be severely affected by flooding depths of 4.2 metres and isolation in
severe floods and emergency services would be severely limited.

In addition, climate change trends towards higher ocean levels and an increase in
storm severity with more intense rainfall are likely to increase the prevalence and
severity of flooding and associated damage.

Development placed above RL 5.2 m AHD on lot 4 would mitigate flooding and it is
noted that a dwelling already exists on this allotment.

It is noted that the applicant has not provided the future land use for the allotments
proposed to be created, and has stated that as the LEP allows subdivision by road
severance, that consideration of future end uses should be dealt with at such time as
development applications are lodged for any future uses. Council officers have
significant concerns with this approach, as this subdivision has the potential to create
three additional dwelling entitements on high hazard flood prone land. This
developer’s insistence that this issue does not have to be addressed therefore has a
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significant potential of creating a situation where three new owners will propose
dwellings that Council will have to assess. The outcome of these applications would
be for planning staff to recommend refusal, which may incur financial hardship to
these future owners.

It is also noted that any permissible use in the Rural 1(a) zone could be proposed in a
forthcoming development application. In this regard, Council officers considered it
necessary to assess all land uses permissible by the LEP, to assess whether these lots
being created for no nominated future use, would legitimately have any future uses
once subdivided. This assessment is detailed below in the assessment of the LEP.

It is not possible to condition this application to mitigate the effects of flooding on
proposed lots 1-3 and therefore the proposed development is likely to increase the
community’s susceptibility to flooding. There is no permanent, fail safe evacuation
plan in place to ensure a fimely, orderly and safe evacuation of occupants. In an
emergency, evacuation of occupants would only be possible by boat or helicopter,
which may place rescuers/operators at risk. Whilst any future uses of this land could
prepare an evacuation plan, the SES has advised that private evacuation plans are
usually ineffective thereby placing additional demand upon limited SES resources.

On the basis of the above assessment, Council’'s Flooding Engineer has
recommended that the subdivision not be approved due to the severe affectation
of flooding.

Local Environmental Plan 2000 (LEP)

Clause 10 Zone objectives and development control table

This clause of the LEP requires Council to consider the likelihood that development
would result in increased stormwater run-off, erosion or sedimentation or other
significant pollution within the Williams River catchment, or have a significant adverse
effect on water quality in the Williams River.

It is noted that the subdivision in itself does not create any physical works.

It is considered that the subdivision has the potential to create additional dwellings
entitlements which would require non-reticulated waste water treatment systems,
which has the potential to affect the water quality of the Williams River. Many other
permissible uses have the potential to create water quality issues, as detailed in Table
1 below.

Clause 11 — Rural Zonings

The objectives of the Rural Agriculture “A” Zone seek to maintain the rural character
of the area and to promote the efficient and sustainable utilisation of rural land and
resources. The specific objectives are addressed below:

(a) regulating the development of rural land for purposes other than
agriculture by ensuring that development is compatible with rural land uses
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and does not adversely affect the environment or the amenity of the locality,
and

It is noted that the subdivision is not in itself incompatible with surrounding rural land
uses.

(b) ensuring development will not have a defrimental effect on established
agricultural operations or rural activities in the locality, and

It is noted that the subdivision is not in itself incompatible with surrounding rural land
uses, however the subdivision will result in fragmentation of rural land, which has the
potential to significantly reduce the agricultural potential of the existing holding.

(c) preventing the fragmentation of grazing or prime agricultural lands,
protecting the agricultural potential of rural land not identified for alternative
land use, and minimising the cost fo the community of:
(i) fragmented and isolated development of rural land, and
(ii) providing, extending and maintaining public amenities and
services, and

Applicant’s response to this objective:

‘...the subdivision in accordance with clause 12 (1)(a)(v) is clearly in
recognition that the land is already fragmented by the existence of the public
roads and the LEP specifically provides for this subdivision and as such it will
not result in further fragmentation of grazing or prime agricultural lands, it will
not alter the agricultural potential of rural land not identified for alternative
land use, and will not result in any addifional cost to the community of isolated
development or rural land and the providing, extending and maintaining
public amenities and services in that the subdivision will not create the
demand for an increase in services and amenities beyond the capacity of
Council to provide such services through its $94 Plan and contributions
applicable under than plan.’

Council officer assessment:

Whilst the subject site is technically severed by public roads in three locations, only
one of these roads is constructed. It is noted that the other two roads would be
unlikely to be constructed in the foreseeable future. In this regard, the allotment is
able to function as a rural property without significant physical barriers.  This is
significant as it allows the flood prone land to be configuous to non-flood prone
land, so that in times of flood animals using the site can find refuge above the flood
planning level.

The subdivision creates the potential that the property can be sold to four separate
owners, accordingly in excess of 40 hectares of flood prone rural land would be
without flood refuge, thereby reducing the agricultural potential for the land.
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Further, should these allotments be sold to separate users, there is a real potential
that these future users would seek to use these properties in a rural residential
context, thereby further limiting and fragmenting the rural land.

(d) protecting or conserving (or both protecting and conserving):
(i) soil stability by controlling development in accordance with land
capability, and
(i) trees and other vegetation in environmentally sensitive localities
where the conservation of the vegetation is likely to reduce land
degradation or biodiversity, and
(i) water resources, water quality and wetland areas, and their
catchments and buffer areas, and
(iv) land affected by acid sulphate soils by controlling development of
that land likely to affect drainage or lower the water table or cause soil
disturbance, and
(v) valuable deposits of minerals and extractive materials by restricting
development that would compromise the efficient exfraction of those
deposits, and

It is noted that the subdivision in itself would not create any physical works.

It is considered that the subdivision has the potential fo create additional dwellings
entitlements which would require non-reticulated waste water treatment systems.
This has the potential to affect the water quality of the Wiliams River. Many other
permissible uses have the potential to create water quality issues, as detailed in Table
1 below.

(e) reducing the incidence of loss of life and damage to property and the
environment in localities subject to flooding and fo enable uses and
developments consistent with floodplain management practices.

Applicant’s response to this objective:

‘The subdivision will not result in development likely to reduce the incidence of
loss of life and damage to property and the environment in localities subject
fo flooding and will not prevent future uses and development consistent with
floodplain management practices.’

Council officer assessment:

As previously discussed in this assessment, Council officers consider that the likely post
subdivision uses are relevant as a matter of public interest. As the subdivision, for
example, has the potential to create three additional dwelling entitlements on high
hazard flood prone land, it is considered that this subdivision may have the potential
to increase the incidence of loss of life and damage to property
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Discussion of uses permissible in the Rural Agriculture "A"” Zone

It is noted that the applicant has not provided the future land use for the proposed
allotments, and has stated that as the LEP allows subdivision by road severance, that
consideration of future end uses should be dealt with at such time as development
applications are lodged for any future uses. As previously stated in this report,
Council officers have significant concerns with this approach.

It is noted that the applicant has advised:
‘The purpose of the subdivision is to make the lots available for future
disposition and sale and their future uses is unknown and more importantly
could include any and all of the uses permissible within the zone, subject to
the further consent of Council.’

It is therefore considered that any permissible use in the Rural 1(a) zone could be
proposed in a forthcoming development application. In this regard, Council officers
considered it necessary to assess all land uses permissible by the LEP, to assess
whether these lots being created for no future use, would legitimately have any
future uses once subdivided.

It is considered that should any of these uses be clearly unacceptable, then this is a
reason to refuse the application. Upon completion of this assessment, it became
apparent that the majority of permissible uses were inappropriate, or that any
potential appropriate uses, such as agriculture, are likely to be made less viable as a
result of the subdivision.

The assessment of these uses has been performed in accordance with FDM, and the
classification of the land as a ‘high hazard’, which is defined by situations where
there is possible danger to personal safety; evacuation by trucks difficult; able-
bodied adults would have difficulty in wading to safety; potential for significant
structural damage to buildings.

The significance of the hazard is also a function of the type of development and
occupant mobility. The following factors can affect the assessment of hazard:
e the existence of special evacuation needs;
level of occupant awareness;
isolated residential development;
hazardous industries or hazardous storage establishments; and
potential for damage and danger to personal safety

TABLE 1: Assessment of potential future uses on the proposed allotments

NOTE:

* The above table addresses all land uses identified in the LEP. It is noted that
additional uses may exist that are considered to be innominate uses or uses
that are exempt development.
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o Similar development types have been grouped for the purposes of this
assessment,

oxk The below assessment relates only to the subject site. It is noted that the
above uses may be appropriate on other flood prone land, depending on the
specific nature of each site. For example, in relation to the 5(g) zone in
Raymond Terrace, certain development may be considered differently taking
info account factors including historical land use settlements, proximity to
services, evacuation opportunities, level of isolation and the extent and
nature of the flooding.

Development Issues with respect to flooding constraint, or other site Likelihood of
allowed with or specific issues being

without appropriate on
development resulting
consent allotments.
agriculture The applicant has stated that in their opinion, due to SIGNIFICANTLY

the soil types present, that there are significant issues or REDUCED
limitations for agriculture on the existing holding due to POTENTIAL
flood hazard, permanently high water tables, seasonal AFTER
water logging, foundation hazard, ground water SUBDIVISION
pollution hazard, localised tidal inundation, highly
plastic potential acid sulphate soils of low fertility and
localised shallow sails.

Regular flooding enhances agricultural productivity by
increasing soil moisture, recharging groundwater and
depositing fertile silt across the floodplain. However,
flooding can also interfere with production,
communication and agricultural practices, destroying
high value crops.

It is however noted that the subdivision of the land
would create further issues, in that it would fragment
fully flood prone allotments from the higher land that
exists to the east of the site on proposed lot 4.
Therefore, should animal based agriculture be
proposed, proposed lots 1-3 would not have any flood
refuge area for animals. Accordingly, the risk of animal
deaths is likely to be significant. It is further noted that
any proposed land fill fo create a flood refuge has the
potential to alter flood movements at the detriment of
adjoining or downstream properties, and may create a
significant visual impact.

In terms of crop based agriculture on proposed lots 1-
3. the three allotments have a risk of loss of plantings
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and property due to flooding.

In terms of buildings or structures ancillary to this use, it
is likely that they would sustain structural damage from
the forces and impact debris associated with high
hazard floodwaters.

flood mitigation It is not considered that there is a nexus between N/A
works subdivision and these uses.
Clearing
Dam
Earthworks
telecommunications
facility
abafttoir It is considered that the waste and pollufion issues UNLIKELY
surrounding this form of land use, would create a APPROPRIATE
significant downstream environmental risk in times of USE
flooding. It is further considered that the proximity to
existing dwellings may be an issue for this use.
Isolation and evacuation issues for staff in times of
flooding may also create a risk to human life.
In terms of buildings or structures ancillary to this use, it
is likely that they would sustain structural damage from
the forces and impact debris associated with
floodwaters.
advertisement As per Clause 15, no stand alone advertisements are MEDIUM (Only
permitted on rural land. with another
approved use)
Airport The resultant allotments after the subdivision are likely to UNLIKELY
be too small/short for such a use. Further the location of | APPROPRIATE
Race Track the creek further reduces the potential for this use. USE

It is considered that issues including damage to property
and evacuation of users during times of flooding are
concerns. Fuel or chemicals stored in conjunction with
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this use, may create a significant downstream
environmental risk in times of flooding.

It is further noted that any proposed land fill to
accommodate such a use has the potential to alter
flood movements at the detriment of adjoining or
downstream properties, and may create a significant
visual impact.

animal
establishment

The subdivision, which would result in the fragmentation
of the existing rural holdings, would result in three
allotments (i.e. proposed lots 1-3) that do not have any
flood refuge area for animals. Accordingly, the risk of
animal deaths is likely to be significant.

It is further noted that any proposed land fill to create a

flood refuge has the potential to alter flood movements
at the detriment of adjoining or downstream properties,
and may create a significant visual impact.

In terms of buildings or structures ancillary to this use, it is
likely that they would sustain structural damage from
the forces and impact delbris associated with
floodwaters.

UNLIKELY
APPROPRIATE
USE

aqguaculture

The Agquaculture Permit Application Guidelines
prepared by the Department of Primary Industries has
broad criteria for native freshwater fish/crayfish farms.
These criteria include that such farms must be
constructed above the 1/100 year flood level.
Accordingly, it is not considered that proposed lots 1-3
could accommodate such uses.

UNLIKELY
APPROPRIATE
USE

bed and breakfast
establishment

home-based child
care or family day
care home

Uses would have to be in conjunction with a dwelling,
which due to the flooding constraint, it would be
inappropriate to propose such a use on proposed lofs 1-
3. The Floodplain Development Manual notes that due
to the likely low level of occupant awareness of flooding
issues and likely specific evacuation needs, this use is
not desirable uses on flood prone land.

It is noted that on lot 4 an existing dwelling exists above
the flood planning level. These uses are a possibility for
this existing dwelling.

UNLIKELY
APPROPRIATE
USE
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Camp/ caravan site Due fo flooding constraint, it would be inappropriate to | UNLIKELY
propose such a use on proposed lots 1-3 and for the APPROPRIATE
club majority of proposed Lot 4. USE
community facility The Floodplain Development Manual notes that due to
educationadl the Iil‘<ely specific evacuation needs of this form of use,
establishment gnd Illfe'ly low Ievgl of occupant awareness of flooding
issues it is not desirable on flood prone land.
health consulting
rooms
Hospitals It is further noted that any proposed land fill to
accommodate such a use has the potential to alter
hotel flood movements at the detriment of adjoining or
o downstream properties, and may create a significant
Institutions visual impact.
Place of Public
Worship
) - In terms of buildings or structures ancillary to this use, it is
fourist facility | jively that they would sustain structural damage from
the forces and impact delbris associated with
floodwaters. Further, caravan structures can easily wash
away during time of flooding and cause risk to life and
property down stream.
child care centre Due to flooding constraint, it would be inappropriate to UNLIKELY
propose such a use on proposed lots 1-3 and for the APPROPRIATE
maijority of proposed Lot 4. The Floodplain USE
Development Manual notes that due to the likely
specific evacuation needs of this form of use, it is not
desirable on flood prone land.
dwelling-house Due to flooding constraint, it would be inappropriate to UNLIKELY
propose such a use on proposed lots 1-3 and for the APPROPRIATE
maijority of proposed Lot 4. USE
dualoccupancy | is noted that on lot 4 an existing dwelling exists above
housing the flood level.
exhibition home It is noted that exhibition homes are by industry UNLIKELY
practice converted to dwellings at a point in fime. Due APPROPRIATE
to flooding constraint, it would be inappropriate to USE

propose a dwelling on proposed lots 1-3 and for the
maijority of proposed Lot 4.

It is further noted that due to the isolation from any
recent residential subdivisions, that this use would not be
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appropriate in the location.

extractive industry The subdivision, which would result in the fragmentation | UNLIKELY
of the existing rural holdings, is likely to result in APPROPRIATE
allotments not large enough to sustain an extractive USE

mine industry.

Further it is noted that potential pollution issues from

erosion, fuel and chemical storage, waste water ponds
created in conjunction with this use, may create a
significant downstream environmental risk in times of
flooding.

forestry The subdivision, which would result in the fragmentation | UNLIKELY
of the existing rural holdings, is likely to result in APPROPRIATE
allotments not large enough to sustain such an activity. USE

It is further noted that the risk of flooding creates a

significant risk of loss of plantings and property.

helicopter landing It is considered that the potential issues surrounding this UNLIKELY

site form of land use, for example storage of fuels and APPROPRIATE

chemicals have the potential to create a significant USE
downstream environmental risk in fimes of flooding. Itis

heliport further considered that the proximity to existing
dwellings would be a likely issue for this use in terms of
noise impacts.

home employment | Uses would have to be in conjunction with a dwelling, UNLIKELY
which due to flooding constraint, it would be APPROPRIATE
inappropriate to propose such a use on proposed lots 1- USE

home occupation

3 and for the majority of proposed Lot 4.

infensive
agricultural
pursuit

intensive animal
husbandry

Regular flooding enhances agricultural productivity by
increasing soil moisture, recharging groundwater and
depositing fertile silt across the floodplain. However,
flooding can also interfere with production,
communication and agricultural practices, destroying
high value crops.

The applicant has stated that in their opinion, due to the
soil types present, that there are significant issues or
limitations for agriculture due to flood hazard,
permanently high water tables, seasonal water logging,
foundation hazard, ground water pollution hazard,
localised tidal inundation, highly plastic potential acid
sulphate soils of low fertility and localised shallow soils.

SIGNIFICANTLY
REDUCED
POTENTIAL
AFTER
SUBDIVISION
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It is however noted that the subdivision of the land
would create further issues, in that it would fragment
fully flood prone allotments from the higher land that
exists to the east of the site. Therefore, should animal
based agriculture be proposed, these three allotments
would not have any flood refuge area for animals.
Accordingly, the risk of animal deaths is likely to be
significant. It is further noted that any proposed land fill
to create a flood refuge has the potential to alter flood
movements at the detriment of adjoining or
downstream properties, and may create a significant
visual impact.

In terms of crop based agriculture on the flood prone
lots, there is a significant risk of loss of plantings and
property due to flooding.

The Environmental Management Guidelines for the Dairy
Industry authored by the Department of Primary
Industries in 2008 advises that due to environmental risks
to surface and subsurface waters, that sheds and waste
or ponding areas should not be sited in areas subject to
flooding at 1-in-25-year or more frequent levels, unless
adequate safeguards can be incorporated. Such
safeguards include systems that are above the flood
line or protected from floodwater. Similar standards
exist in the Environmental Impact Statement Guidelines
for Cattle Feedlots (1996) prepared by the Department
of Urban Affairs and Planning and the NSW Meat
Chicken Farming Guidelines prepared by DPI in 2004.

Lots 1-3 could not comply with these industry standards.

In terms of buildings or structures ancillary to this use, it is
likely that they would sustain structural damage from
the forces and impact delbris associated with
floodwaters.

intensive agriculture | Does not apply to the Williams River Catchment. N/A
Marina Not applicable, as subdivision relates only to land, not N/A
adjoining waterway.
tourist boats
mineral sand mine Given the soil type of the site, it is not considered likely UNLIKELY
that such a use would be proposed. Further, the APPROPRIATE
subdivision, which would result in the fragmentation of USE

the existing rural holdings, is likely to result in allotments
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not large enough to sustain a mining activity.

recreation area

recreation facility

Due to flooding constraint, it would be inappropriate to
propose such a use on proposed lots 1-3 and for the
maijority of proposed Lot 4. The Floodplain
Development Manual notes that due to the likely
specific evacuation needs of this form of use, and likely
low level of occupant awareness of flooding issues it is
not desirable on flood prone land.

It is further noted that any proposed land fill to
accommodate such a use has the potential to alter
flood movements at the detriment of adjoining or
downstream properties, and may create a significant
visual impact.

It is noted that uses such as sportfields may be
appropriate uses on some flood prone land areas,
however, given the location of the creek, as well as
isolatfion issues, it is considered unlikely that this site is
appropriate.

UNLIKELY
APPROPRIATE
USE

restaurant

Pursuant to clause 14A of LEP 2000, a restaurant would
only be permissible with a tourist facility. Due fo the
flooding constraint, as discussed below, a tourist facility
would not be an appropriate use.

The Floodplain Development Manual notes that due to
the likely specific evacuation needs of this form of use,
and likely low level of occupant awareness of flooding
issues it is not desirable on flood prone land.

UNLIKELY
APPROPRIATE
USE

retail plant nursery

Market

Due to flooding constraint, it would be inappropriate to
propose such a use on proposed lots 1-3 and for the
majority of proposed Lot 4.

It is considered that the risk of flooding creates a
significant risk of loss or damage to property, and due
to the nature of the uses, there are potentially
evacuation issues for workers or customers.

UNLIKELY
APPROPRIATE
USE

roadside stall

Roadside stalls are only permissible if they sell only
primary products produced on the property on which
the building or place is situated. As detailed in this
table, the ability for the fragmented allotments to
sustain an primary production activity would be
significantly reduced by the subdivision. Accordingly
such a use would be unlikely.

UNLIKELY
APPROPRIATE
USE
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It is also noted that damage to property, including
debris washing downstream, could result from this form
of use.

rural industry

Due to flooding constraint, it would be inappropriate to
propose such a use on proposed lots 1-3 and for the
majority of proposed Lot 4.

It is considered that the potential pollution issues
surrounding this form of land use, for example waste
products and fuels/chemicals stored on the site have
the potential to create a significant downstream
environmental risk in times of flooding.

It is further noted that the risk of flooding creates a
significant risk of loss or damage to property. In terms
of buildings or structures ancillary to this use, it is likely
that they would sustain structural damage from the
forces and impact debris associated with floodwaters.

UNLIKELY
APPROPRIATE
USE

utility installation

utility undertaking

Not applicable to private development, as these works
can only be undertaken by a public authority.

N/A

veterinary hospital

Due to flooding constraint, it would be inappropriate to
propose such a use on proposed lots 1-3 and for the
majority of proposed Lot 4.

The Floodplain Development Manual notes that due to
the likely specific evacuation needs of this form of use,
and likely low level of occupant awareness of flooding
issues it is not desirable on flood prone land.

Accordingly, the risk of animal deaths is likely to be
significant.

In terms of buildings or structures ancillary to this use, it is
likely that they would sustain structural damage from
the forces and impact debris associated with
floodwaters.

UNLIKELY
APPROPRIATE
USE
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Clause 12 Subdivision within rural zones generally

The proposed subdivision is proposed in accordance with Clause 12 (1)(a)(v), which
states that

(1) A person must not subdivide land within any rural zone except:
(a) for any of the following purposes:
(v) the creation of allotments corresponding to the parts into
which a single allotment is divided by a public road

It is also noted that Clause 12 (2) states:

Subdivision of land for a purpose specified in subclause (1) (a) does not have
the effect of precluding development of the land for any purpose for which it
might have been developed immediately prior to the subdivision (exceptin so
far as the land has been taken for a road as referred to in subclause (1) (a)).

In this regard, Council would be prevented from conditioning the allotments to have
no dwelling entitlements. Accordingly, approval of this application has the potential
to create three additional high hazard flood prone allotments, upon which future
owner’'s may seek dwellings or the like.

It is noted that the applicant states that the subdivision by road severance may also
allow for the sale of those lands to adjoining land owners. It is noted that this same
outcome could be facilitated by proposing a boundary adjustment in accordance
with Clause 12 (1)(a)(ii) of the LEP. A boundary adjustment would be the more
desirable option as it would not have the affect of creating additional dwelling
potential on flood prone land.

Clause 37 Obijectives for development on flood prone land and Clause 38
Development on flood prone land

The subject site is identified as flood prone land, and accordingly consideration of
these clauses is required. These clauses prescribe that before granting consent to
development on flood prone land the consent authority must consider certain
matters. A more detailed assessment addressing the considerations has been
previously provided in this report as part of the assessment of the FDM, however
below is a summary of the assessment:

Consideration Response

(a) the extent and nature of the flooding All proposed lots are affected by
or inundation hazard affecting the flooding. The flood planning level is
land, 5.2 metres AHD. Proposed lots 1, 2

and 3 are substantially flat at a
level of approximately RL 1.0 and
severely affected by flooding. The
south western half of proposed lot
4 is also affected by flooding, with
a depth of water of up to 4.2
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(b) whether or not the proposed
development would increase the
risk or severity of flooding or
inundation affecting other land or
buildings, works or other land uses
in the vicinity,

(c) whether the risk of flooding or
inundation affecting the proposed
development could reasonably be
mitigated and whether conditions
should be imposed on any
consent to further the objectives of
this plan,

(d) the social impact of flooding on
occupants, including the ability of
emergency services fo access,
rescue and support residents of
flood prone areas,

(e) the provisions of any floodplain
management plan or
development control plan
adopted by the Council.

metres above natural ground
level. A substantial creek also runs
through all properties.

Whilst the subdivision itself does not
propose any physical works, it is
noted that any proposed land fill
to accommodate future land uses
on the land has the potential to
alter flood movements at the
detriment of adjoining or
downstream properties.

Flooding could not be reasonably
mitigated for development on the
proposed lots 1, 2 and 3.
Development placed above RL 5.2
m AHD on lot 4 would mitigate
flooding.

The occupants of proposed lots 1, 2 and
3 would be severely affected by
flooding depths of 4.2 metres and
isolation in severe floods and
emergency services would be
severely limited.

Council has not adopted any floodplain
management plan or
development conftrol plan for this
areaq.

On the basis of the assessment, Council’'s Flooding Engineer has recommended that
the subdivision not be approved due to the severe affectation of flooding.

Clause 392 Development near the Williams River

This clause specifies that development must not result in a significantly increased risk
of (a) soil erosion or other environmental degradation, loss of vegetation or habitat,
disturbance of sodic or dispersive soils, or degradation of water quality or the quality

of groundwater supplies.

The subdivision in itself does not directly create the impacts referred to above.

Many land uses permissible in the Rural 1(a) zone, if undertaken on proposed Lots 1-3,
have the potential to have significant environmental impacts to the river system in

time of flooding.
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Clause 47 Services

It is noted that any future land uses on the subject site may have constraints in terms
of servicing. Due to the isolation, the site would not be serviced by reticulated water
and sewer. It is further noted that the flood prone nature of the land would likely
result in environmental issues with any on-site waste water system, further that
substantial costs to install systems on this type of site would be extremely costly.

Hunter Regional Environmental Plan 1989

Division 1 Rural land — Clause 24 Objectives

The objectives of this plan in relation to planning strategies concerning rural land are:
(a) to protect prime crop and pasture land from alienation, fragmentation,
degradation and sterilisation,

(b) to provide for changing agricultural practices, and
(c) to allow for the development of small rural holdings and multiple
occupancy on land capable of such developments in appropriate locations.

As detailed above in the assessment of the Local Environmental Plan 2000 and Table
1, the proposal is likely to fragment, and potentially hinder the agricultural use of
proposed lots 1-3.

Should future purchasers of the land proposed to use the land for rural residential
purposes, Council officers would recommend refusal due to the high hazard flood
risk.

Division 3 Environmental hazards - 52 Objectives

The relevant objectives of this plan have been considered, including:

(b) control developments on flood liable lands and encourage flood plain
management practices which ensure maximum personal safety and
appropriate land uses,

As discussed previously in this assessment, the subdivision is not considered to be
proposed in an appropriate location given the flooding constraint on the subject
site.

Clause 53 Policies for plan preparation and control of development

In determining applications for consent to development for urban, tourist or rural
residential purposes, Councils should consider the likelihood of environmental issues
including flooding, coastal erosion or storm damage and cumulative catchment-
wide impacts, fogether with the means of controlling and managing such impacts.

Applicant’s comment:
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...It is advised that as the subdivision is not for the purpose of urban, tourist or
rural residential purposes the provisions of this clause do not apply.

Council officer’'s comments:

It is noted that the applicant’s advice with respect to this clause is contrary to the
advice provided elsewhere, where the applicant advises that dwelling houses, or
other permissible uses that includes tourist facilities, are future potential end uses for

the proposed allotments.

In terms of urban, tourist and rural residential uses, the site is not considered to be an
appropriate location given the flooding constraint on the subject site.

State Environmental Planning Policy (Rural Lands) 2008

Clause 8 Rural Subdivision Principles

The Rural Subdivision Principles are addressed as follows:

Consideration

(a) the minimisation of rural land
fragmentation,

(b) the minimisation of rural land use
conflicts, particularly between
residential land uses and other
rural land uses,

(c) the consideration of the nature of
existing agricultural holdings and
the existing and planned future
supply of rural residential land
when considering lot sizes for rural
lands,

(d) the consideration of the natural and
physical constraints and
opportunities of land,

(e) ensuring that planning for dwelling

Response

As discussed previously, in the assessment
of the proposal pursuant to the
LEP, and in table 1, it is considered
that the proposal has a significant
impact on rural land in terms of
fragmentation.

It is noted that the subdivision is not in
itself incompatible with surrounding
rural land uses.

It is not considered that the location is an
appropriate location to plan future
supply of rural residential land due
to the flooding constraint.

As discussed previously, in the assessment
of the proposal pursuant to the
LEP, and in table 1, it is considered
that the subdivision will limit future
opportunities for the land,
particularly with respect to
agricultural use of proposed lots 1-
3, with respect to the flooding
constraint.

It is not considered that the location is an
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opportunities takes account of those
constraints.

appropriate location to create
additional dwelling opportunities
due to the flooding constraint.

Clause 10  Matters to be considered in determining development applications for

rural subdivisions or rural dwellings

This clause requires Council to take into account the following matters when
considering subdivision of land proposed to be used for the purposes of a dwelling.
Whilst it is noted that the application does not include a dwelling at this stage, the
subdivision creates an additional three dwelling entitlements on lots 1-3 as they will
be greater than 4000m?2 in area, and accordingly an assessment of this clause is

detailed below.

Consideration

(a) the existing uses and approved uses
of land in the vicinity of the
development,

(b) whether or not the development is
likely to have a significant impact
on land uses that, in the opinion of
the consent authority, are likely to
be preferred and the predominant
land uses in the vicinity of the
development,

(c) whether or not the development is
likely to be incompatible with a
use referred to in paragraph (a) or

(b).

(d) if the land is not situated within a
rural residential zone, whether or
not the development is likely to be
incompatible with a use on land
within an adjoining rural residential
zZone,

(e) any measures proposed by the
applicant to avoid or minimise any
incompatibility referred to in
paragraph (c) or (d).

Response

It is noted that the subdivision is not in
itself incompatible with surrounding
rural land uses.

It is noted that the subdivision is not in
itself incompatible with surrounding
rural land uses.

It is noted that the subdivision is not in
itself incompatible with surrounding
rural land uses.

The land is not situated within a rural
residential zone.

Not applicable.
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Development Control Plan 2007

Chapter B1 — Subdivisions and Streets

Insufficient information has been provided to assess the proposal in terms of the
vehicular accesses proposed for the resultant allotments.

Chapter B2 — Environment and Construction Management

Insufficient information has been provided to assess the suitability of the proposal in
relation to Section B2.12 Waste Water, in terms of demonstrating that the site
capability for water provision and wastewater treatment could be provided for any
intensification of land use permissible as a result of the subdivision.

2. Likely Impact of the Development

As discussed previously in this assessment, it is considered that the subdivision, which
could facilitate intensification of high hazard flood prone land, including at least
three additional dwelling entitlements, is likely to increase the community’s
susceptibility to the effects of flooding in terms of social, economic and
environmental consequences.

This impact also include that in a moderate flood, the access roads will be inundated
by floodwaters, rendering any future occupants of the lots isolated and reliant upon
the SES for property protection, evacuation and/or supplies.

Any development that may result in intensification of flood prone land is undesirable
as it increases the number of people and amount of personal property susceptible to
flooding, and places an excessive demand on already limited SES resources due to
the ineffectiveness of private evacuation plans.

3. Suitability of the Site

Proposed allotments 1-3 are not likely to be suitable for any intensification of land
use, as demonstrated in Table 1, including future dwellings. The subject land is
considered unsuitable for the majority of land use permissible in the 1(a) zone, with
the exception of some agricultural purposes, taking into account the level of flood
risk and likely social, economic and environmental consequences. Future occupants
or land uses on proposed lots 1, 2 and 3 would be severely affected by flooding
depths of 4.2 metres and isolation in severe floods and emergency services would be
severely limited.

It is considered that the subdivision would result in the land being less viable for
agriculture due to fragmentation.

The subject site is identified bushfire prone. The proposal is considered to be
satisfactory with respect to this constraint.
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4. Submissions

No public submissions have been received in relation to the proposal. The
application did not require public exhibition pursuant to Council’s exhibition policy in
DCP2007.

5. Public Interest

The public interest is relevant as it is considered likely that the subdivision will give rise
to future development applications for permissible uses of the subdivided lots, which
in terms of potential future flooding impacts and the fragmentation of rural lands,
would be largely unlikely to be supported due to the site constraints.

The proposal would create an addifional three allotments on land that is enfirely
flood prone. This has the potential to create an expectation that a dwelling or the
like could be sought on these newly created allotments.

The assessment revealed that the majority of future potential uses are likely to be
unacceptable, and that any appropriate uses, for example agriculture, would be
less viable as a result of the subdivision. The subdivision creates the potential that the
property can be sold to four separate owners, accordingly in excess of 40 hectares
of flood prone rural land would be without flood refuge, thereby reducing the
agricultural potential for the land.

This proposal is contrary to the public interest in that it has the potential to further
exacerbate the impact of flooding and private and public losses in this locality, the
potential to increase demand upon emergency services and an unnecessary and
unreasonable demand on limited SES resources.
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1)

2)

3)

4)

5)

6)

7)

8)

?)

10)

ATTACHMENT 4
REASONS FOR REFUSAL

The proposal has not demonstrated a future use or that the proposed
allotments are capable of sustaining a permissible use in the future.

The development is inconsistent with Clause 37 and Clause 38 of the Port
Stephens Council Local Environmental Plan 2000. It is not considered that
the future allotments will be suitable for intensification of land use, due to
extent and nature of flooding, impact on occupants, property and impact
on adjoining properties. Proposed lots 1, 2 and 3 would be severely
affected by flooding depths of 4.2 metres and due to isolation in severe
floods accessibility for emergency services would be severely limited.

Approval of any intensification of land use as a result of the subdivision in
high risk flood areas places further demand on already limited SES
resources by way of domestic property protection, evacuation and/or

resupply.

The development is considered to be an inappropriate land use under the
Floodplain Development Manual, 2005.

The development is not consistent with the provisions and objectives of
Zone No 1 (a) (Rural Agriculture “A” Zone) of the Port Stephens Local
Environmental Plan 2000. The proposal will fragment agricultural lands and
will not protect the agricultural potential of the land. It is not considered
that the future allotments will be suitable for intensification of land use, due
to extent and nature of flooding.

Insufficient information was submitted with the application to enable a
comprehensive assessment of the use of the proposed allotments under
Section 79C of the Environmental Planning and Assessment Act, 1979.

Insufficient information has been provided to assess the proposal in
accordance with Clause 47 of the Port Stephens Local Environmental Plan
2000, in terms of demonstrating that the site has the capability for
adequate facilities for water provision and wastewater treatment for any
intensification of land use permissible as a result of the subdivision.

Insufficient information has been provided to demonstrate that adequate
access can be achieved for all proposed allotments, and in particular
proposed Lot 3 has no physical constructed access currently available.

The development is inconsistent with the principles of State Environmental
Planning Policy (Rural Lands) 2008, as the development is not considered to
be located in an appropriate location due to extent and nature of
flooding.

It is not possible tfo implement an evacuation plan for proposed Lots 1-3,
that would provide permanent, fail safe, maintenance free measures to
ensure the timely, orderly and safe evacuation of any future development
on the land, including animal based agricultural activities.
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11)  The development is contrary to the public interests and expectations, of an
orderly and predictable built environment.

12)  The development is inconsistent with the provisions of the Hunter Regional
Environmental Plan 1989. It is not considered that the future allotments will
be suitable for intensification of land use, due to extent and nature of
flooding.

13)  Approval of this application would have an undesirable cumulative effect,
having the potential to increase the community’s susceptibility to flooding,
in terms of social, economic and environmental consequences.
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ITEMNO. 5 FILE NO: PSC2010-00134

JOINT REGIONAL PLANNING PANELS — COUNCIL REPRESENTATION

REPORT OF: DAVID BROYD - GROUP MANAGER, SUSTAINABLE PLANNING
GROUP: SUSTAINABLE PLANNING

RECOMMENDATION IS THAT COUNCIL:

1) Consider this matter;

2) Appoint two (2) alternate Councillors to represent Council at Joint Regional
Planning Panel meetings in the event that the Mayor and/or Deputy Mayor
are not available.

COMMITTEE MEETING - 09 MARCH 2010
RECOMMENDATION:

Councillor Bruce MacKenzie That Council retain the Mayor and
Councillor Bob Westbury Deputy Mayor as Council nominations
with the understanding that the Mayor
and Deputy Mayor will be apologies
and not participate in any Panel
decision making on Council
Development Applications.

ORDINARY MEETING - 09 MARCH 2010

065 Councillor Glenys Francis It was resolved that the Council
Councillor Daniel Maher Committee recommendation be
adopted.
BACKGROUND

Joint Regional Planning Panels commenced operation in NSW on 1 July 2009. The State
Government’s declared purposes for establishing the Panels were:

depoliticising decision making on major Development Applications and
improving the efficiency of processes for assessment and determination of applications.

At its meeting of 28 July 2009, Council resolved that the Mayor and Deputy Mayor be
the two Council nominees for the Panel responsible for determining applications in
Port Stephens. The State Government has three representatives on the Panel, and
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the State Government members are Garry Fielding (Chair), Jason Perica and Kara
Krason, with the alternative members being John Colbin and Bob McCotter.

Full explanation of the background to the Joint Regional Planning Panels is
contained in the report considered by Council on 28 July 2009 (see Attachment).

FINANCIAL/RESOURCE IMPLICATIONS

The State Government funds the involvement of the Panel members and the
supporting administrative responsibilities through the Panel Secretariat.  Should
Council follow the option of engaging two quadlified independent experts, then this
could result in a cost to Council of $4,000 to $5,000 say, depending upon the time
needed for briefings, site inspections, report considerations and actual Panel
meetings — and of course being dependent upon the rate per hour/day sought by
the independent experts.

LEGAL, POLICY AND RISK IMPLICATIONS

Council is required by State legislation to forward certain categories of Development
Applications to the Panel for determination.

A Code of Conduct and a Statement of Operational Guidelines were issued by the
State Government. The Code of Conduct was not specific on the role of Councillors
for the determination of Development Applications submitted by the Council they
represent. This needs to be remedied for operation of Panels throughout the State.
To ensure that the objectives of independence and avoidance of conflict of interest
—real or perceived - the Department of Planning is requesting that Council nominate
two external, independent representatives as alternatives to the Mayor and Deputy
Mayor when Council Development Applications are being determined by the Panel.

SUSTAINABILITY IMPLICATIONS
Includes Social, Economic and Environmental Implications

Essentially the sustainability implications are met by the full and fransparent
assessment  and determination processes involved with such development
applications — be it by Council or by a Joint Regional Planning Panel.

CONSULTATION

The Joint Regional Planning Panel requested a briefing from the Group Manager,
Sustainable Planning and Acting Manager, Development & Building for Council’s
Development Application for subdivision at the Salamander Shopping Centre. Both
the Mayor and Deputy Mayor apologised for not being able to attend the briefing.
The issue of conflict of interest was raised at the briefing and as a consequence the
Department of Planning has requested that Council nominate two alternative
external and independent representatives.
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OPTIONS
Council has the following options:

1) Retain the Mayor and Deputy Mayor as the Council nominations for the
Hunter/Central Coast Joint Regional Planning Panel — with the need to
declare any conflicts of interest — and this would certainly apply when a
significant Council development application is before the Panel such as
the subdivision of Salamander Shopping Centre;

2) Issue an Expression of Interest for two qualified independent experts to
represent Council at Joint Regional Planning Panel meetings which are
making decisions about Council Development Applications;

3) Directly appoint two qualified independent experts to represent Council at
Joint Regional Planning Panel meetings which are making decisions about
Council Development Applications, or

4) Retain the Mayor and Deputy Mayor as Council nominations with the
understanding that the Mayor and Deputy Mayor will be apologies and
not participate in any Panel decision making on Council Development

Applications.
ATTACHMENTS
1) Report fo Council 28 July 2009 and subsequent Resolution

COUNCILLORS ROOM

Nil.

TABLED DOCUMENTS

Nil.
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ITEM NO.

ATTACHMENT 1
REPORT TO COUNCIL 28 JULY 2009

FILE NO: PSC2009-01064

JOINT REGIONAL PLANNING PANELS — COUNCIL NOMINATIONS

report of: DAVID BROYD — GROUP MANAGER, SUSTAINABLE PLANNING

RECOMMENDATION IS THAT COUNCIL:

1)

2)

Nominate two (2) Councillors for the Joint Regional Planning Panel that will
determine Development Applications in the relevant categories prescribed for
their determination.

Through the General Manager, write to the NSW Minister for Planning, the Hon.
Kristina Keneally:

a)

)

b)

seeking her commitment to consider, based upon the first six (6)
months operation of the Panel, delegating determinations back to this
Council on the evaluation of a Council submission that addresses a
number of criteria such as:

timeframes for assessment and meeting certain milestones in the
development assessment and reporting processes;

the working relationship developed between Council's Group
Manager, Sustainable Planning and the Chair of the Joint Regional
Planning Panel and that this is working effectively and productively to
achieve efficient assessment times and quality outcomes to the
relevant Development Applications, and

data that demonstrates that historically this Council has, and is, dealing
efficiently with such Development Applications.

advising her that Council considers it highly inappropriate that Council
will have to manage and fund any appeals to the Land and
Environment Court resulting from decisions of the Panel.

ORDINARY COUNCIL - 28™ July 2009

242

Councillor Ken Jordan It was resolved that the recommendation be
Councillor Sally Dover adopted with Cr Bruce MacKenzie and Cr
Bob Westbury as Council's nominees for the
Joint Regional Planning Panel.
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In accordance with the Local Government Act 1993, a division is required for this
item.

Those for the Motion: Cr Peter Kafer, Glenys Francis, Ken Jordan, Daniel Maher, Shirley
O'Brien, Bob Westbury, Sally Dover and Bruce MacKenzie.

Those against the Motion: Councillors Geoff Dingle, John Nell and Frank Ward.

AMENDMENT
Councillor Frank Ward That Council seek Expression of Interest from
Councillor John Nell the community to represent Council on the
Joint Regional Planning Panel.

In accordance with the Local Government Act 1993, a division is required for this
item.

Those for the Motion: Cr Peter Kafer, Glenys Francis, Ken Jordan, Daniel Maher, Shirley
O’Brien, Bob Westbury, Sally Dover and Bruce MacKenzie.

Those against the Motion: Councillors Geoff Dingle, John Nell and Frank Ward.

The amendment on being put was lost.

BACKGROUND

The purpose of this report is to advise Council of the State Government’s introduction
of Joint Regional Planning Panels and to recommend how Council responds to the
request from the Minister for Planning for two Council nominations to be members of
the Panel for the Hunter and Central Coast Region.

Joint Regional Planning Panels were legislated in June 2008 as part of the
Environmental Planning & Assessment (Amendment) Act 2008.

The State Government’s declared intents for infroducing the Panels were based on
depoliticising the determination of regional development applications and to
provide more efficiency in the related assessment and decision making systems.

This follows previous consultation in a Discussion Paper and Draft Exposure Bill to
which Council resolved inter alia that “Council endorses the draft submission in
response to the NSW Government’s Discussion Paper “Improving the NSW Planning
System” and forward this to the NSW Premier, NSW Minister for Planning, the Director
General of the Department of Planning, the NSW Opposition leader, the Shadow
Minister for Planning and the President of the Local Government Association and the
Local Government Shires Association expressing strong opposition to the
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establishment of Joint Regional Planning Panels to determine Development
Applications of a value in excess of $50M.”

The debate is obviously now closed about the general issue of removal of local
democracy, Council's determination powers and the related loss of local
accountability. The NSW Minister for Planning has written to Council (5 May 2009),
requesting Council’s advice of nominations to be on the relevant Panel.

This inifial lefter was supplemented by provision of a drafft Code of Conduct
(Attachment 1) and draft Operational Guidelines (Attachment 2) on 9 June 2009.

Composition

Joint Regional Planning Panels (JRPPs) comprise three (3) State members and two (2)
nominations from each local Council comprising a Region. All representatives are
appointed for a three year term. There is a Panel established for the Hunter plus
Gosford and Wyong Council areas, for which the three State representatives may be
common, with the two Councillor nominees sitting on the Panel to deal with a
Development Application lodged in their Local Government Area. A State
representative must be the Chair and the Deputy Chair.

Classes of Development to be Determined by JRPPs

The classes of Development Application to be dealt with by JRPPs are as follows:

a) designated development

b) development that has a capital investment value of more than $10 million

c) subdivisions over 250 lots

d) certain coastal development and coastal subdivisions that were previously
Part 3A projects

e) the following development if it has a capital investment value of more than $5
million:

(i) public and private infrastructure

(ii) Crown development

(iii) eco-tourism development

(iv)  where Council is the proponent or has a conflict of interest

A limited number of applications in Port Stephens (probably less than ten (10) per
annum are anficipated to go to the Panel — but they will be very significant, and of
high profile, to the local community.

Timing of Introduction

The Panels formally commenced on 1 July 2009. However, this report has not been
submitted until the Ordinary Council Meeting of 28 July 2009 because:
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qa) There were no Operational Guidelines or Code of Conduct made available
by the NSW Department unfil 9 june 2009 and these documents have been
subject of extensive discussion since;

b) The position of the Local Government Shires Association (LGSA) advising that
no Councils should submit their applications until various issues about Panels’
operation and the Code of Conduct are resolved. (The latest letter from the
LGSA maintains opposition to panels — Attachment 3)

c) The position of the Hunter Councils Board (Mayors of the constituent Councils
in the Hunter) being that no Council in the Hunter region should nominate untfil
a deputation has taken place to the Minister. Following that deputation and
a meeting of the General Managers of Hunter Councils on 2 July, the intent is
now for each Council in the Hunter to nominate. The Press Release from
Hunter Councils is Attachment 4.

LINKS TO CORPORATE PLANS
The links to the 2008-2012 Council Plan are:-

SOCIAL SUSTAINABILITY — Council will preserve and strengthen the fabric of the community,
building on community strengths.

CULTURAL SUSTAINABILITY — Council will assist to inspire a sense of pride and place as well as
enhancing quality of life and defining local identity.

ECONOMIC SUSTAINABILITY - Council will support the economic sustainability of its
communities while not compromising its environmental and social well being.

ENVIRONMENTAL SUSTAINABILITY — Council will protect and enhance the environment while
considering the social and economic ramifications of decisions.

BUSINESS EXCELLENCE - Council will use the Business Excellence Framework to innovate and
demonstrate continuous improvement leading to long-term sustainability across operational
and governance areas in a Business Excellence Journey

FINANCIAL/RESOURCE IMPLICATIONS

The Minister for Planning announced in May 2009, following the NSW State Budget, that $2.4M
will be allocated annually to fund State representatives on the Regional Panels. Council will
have to fund transport efc. of its nominees as needed. A Panel Secretariat has been
established in the NSW Department of Planning to provide the administrative support to the
Panel.

The Panel essentially becomes the Council for determining the relevant classes of
development with Council professional staff sfill responsible for the assessment advice and
reporting. The Group Manager, Sustainable Planning and other management and/or
professional staff will be present at the Panel meetings to provide relevant advice.

The Panel can “reasonably direct” the General Manager of any Council to undertake tasks
associated with the Panel’s role. General Managers can be penalised if those directions are
noft fulfilled.
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LEGAL AND POLICY IMPLICATIONS

If Councils do not make nominations, three State members of the Regional panel will still be
the determining body for those relevant classes of applications. Panel determinations are
appellable to the Land & Environment Court in the same way as Council determinations,
however a major implication is that Council will lead the defence of such appeals to the
Land & Environment Court but:

a) clearly will not defend an appeal on a Council application;

b) should not have to fund the engagement of a planning consulfant when the
determination of the Panel is different from that recommended by the Group Manager,
Sustainable Planning/Acting Manager, Development & Building.

The draft Code of Conduct makes for an inherent tension for Councillors in terms of being
elected representatives of the community and being independent when sitting on one of
these Panels and determining relevant applications. The Group Manager, Sustainable
Planning and Acting Manager, Development and Building cannot be considered as Council
representatives on the Panel because they cannot be responsible for assessment advice and
recommendations and then have determination responsibilities as members of the Panel.

One of Council’'s nominations must have “expertise” in one or more of the following:
planning, architecture, heritage, the environment, urban design, land economics, fraffic and
fransport, law, engineering or fourism. The Department of Planning has adjusted its
interpretation of this legal provision such that “extensive practical experience in a relevant
field"” would saftisfy the provision.

Given this adjusted interpretation and the validity of Council having two Councillors as
elected community representatives on the Panel, the recommendation is for two Councillors
to be nominated.

Panels are asserted to be needed to depoliticise the planning system and inject more
efficiency. Hence, delegations by Panels to Council Directors of Planning/equivalents are
essential to determine:

DAs before reference to Panels when the applications are clearly inadequate to respond to
all matters for consideration and hence warranted refusal before full assessment and
reporting to a Panel, and or DAs that are fully supportable on a professional and political
basis and can be determined under delegation in terms of approval without consuming
more time by reporting to Panels.

The opportunity for Council as a political body to resolve its position on DAs to be determined
by Panels is essential. Whether Councillors who are members of a Panel can participate in
that Council meeting still needs clarification. The resulting Council Resolution would in effect
be a submission to the Panel which should be given substantial weight and would need to be
recorded and submitted to a Panel by an Executive Officer Governance - not the Group
Manager-Sustainable Planning or his delegate. It would be unreasonable to expect Council
in all cases to meet and resolve a submission within two weeks, after close of nofification as is
indicated in paragraph 3.8 of the draft Operational Procedures.

Explicit recording of voting at Panel meetings is essential as of course are any declarations of
political donations. Endorsement of the minutes for purposes of Council issuing the
determination should not wait until the next meeting of the Panel but be the responsibility of
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the Chairperson of the Panel within the shortest time possible after the meeting at which a
determination is made.

SUSTAINABILITY IMPLICATIONS

In effect, the JRPPs assume the equivalent legal and policy obligations and responsibilities as
a Council in determining the relevant applications. Therefore, it must be assumed that the
same applies to the evaluation of the social, economic and environmental implications of
DAs that Panels determine.

In ferms of governance, Panel meetings are open to the public and the reports that the
Panel considers will be made public in the same way as reports submitted to Council. Hence,

the level of accountability of the Panel should be very similar to that of a Council in the
assessment and determination processes.

CONSULTATION

Joint Regional Planning Panels have been subject to extensive political and professional
debate across the State.

In writing this report, significant consultation has involved:

a) the NSW Local Government Planning Directors Group (of which the Group
Manager, Sustainable Planning is Chair);

b) Hunter Councils;

c) the Local Government Shires Association;

d) the Executive Team, and

d) the Executive Officer — Governance

OPTIONS

1) To appoint two Councillors as nominees for a three (3) year term, but does

need to consider one of the Council nominees having the “relevant expertise”
as explained above;

2) To resolve to make no nominations on the basis that the formation of these
Panels is not acceptable to Council given that they undermine local
democracy, remove Council's determination powers for the relevant classes
of development and remove local accountability for such high profile

applications;

3) Appoint one Councillor and a lawyer such as Martin Ball of Harris Wheeler;
and

4) Consider another option such as one Councillor and an alternative external

representative such as a local planning consultant who can demonstrate no
conflict of interest in undertaking the role.
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ATTACHMENTS

1) Code of Conduct

2) Operational Guidelines

3) Letter from LGSA

4) Press Release — Hunter Councils

5) Comments on Code of Conduct by Executive Officer - Governance

COUNCILLORS ROOM

Nil

TABLED DOCUMENTS

Nil
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ATTACHMENT 1
CODE OF CONDUCT

,rﬂ* (W]

i WEFiY i
'_é; e Dpartmant of Planning
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JOINT REGIONAL PLANNING PANELS

Code of Conduct

Introdusction

This Code of Conduct (Code) applies o all mambers of Joint Regonal Flanning Panals
{JRPPs), including:

& Sile appointed members
®  councHl nominees
ahomates acting for JRPP rmembars.

Ther Code cutines the standards of conduct expected of JRPFP members. | s the personal
responsitiity of each JRPP membar ko comply with this Codao.

The Code will be kept under review and will be subject to changes that may be requited to
refipct the axpenance of the implementaton and oparation of the JRPPs.

Purpass of the Gode

This Code sets gut the minirmum requiremants of behaviour for JRFP members in camying
ait thoir functhons. Tha Code has bean developed 1o assist JRFP members:

o) understand the standards of conduct that are oxpected of you

by  enable you bo ct honestly, sthically and respansibily

¢l onable you to exercise a reasonable degren of care and dikgence; and

d)  aclin a way that enhances pubbic confidence in the integrity of rode of the JRPPs in

the plannéng sysiem,
Application of the Model Code of Conduct for Local Councils in NEW (Model Code)

Counglls are required undar tha Local Gowernment Ao 1993 to adopt a Code of Conduct
Such Codas must incorparabe the provisions of the ‘Model Code” prescribed under the Local
Govermmani (General] Regulation 2005

The Counci's adopled Code applies o, amongst others, councliars, the Genoral Manager
and Council staff. Tha Moded Code doos nol apply to JEPP mombaers. Howevor pars of tha
bdodel Code have boan wsed lo assist in the developmant of this Code, along with okhar

relovant Codes of Condust apphing bo mermbars of State Boards and ather statubary bodias.

It & recognised that councillors and councl staff may endedake fundlions as a member of a
JRPF separabe to their ardinary functions as a counclor of member of councll stalf, When

eworcising functions a5 o JEPP mamber councillors and coundl staff must ansune that thay
cormply with this Code

Councdl stalf resparsibia for deadng with dovelopmant matiers under the Emdrenmental
Planning and Assessmant Act 1979 (EPAA Act), proparing assessmant repors andlor
athe reise assisting a JRPP in (e exercise of B8 funcbions ane rol subjec o this Coade.
Other obdigations

JRPP members are sublect to the ndependent Commission dgainst Corupbon Act 1888
and the Ombwdsma Act 1574

JEFPs Code of Conduct 1
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Code of Conduct
1. Key principles

Inbagrity
1.1 You rmust not place yoursel under any financial or athar obligation o any ndiidual

of gaganiaation thal mighd be reassnably thaught te infleance you in the axorciss of
your funclions as a JEPP mambar

Lagdersiug

1.2 You have o duty to promate and support the key principios of this Coda by
darmonsirating keadership and maintaining and sttenghening the public’s trust and
confidance in JAPPs and thedr role In the planning system.

SafMessnass

1.3 You have 8 duty to make desisions in b pubhs infamst. You rmust nol mako a
docision or take wction that causes or results in you cbiaining
- a financial banaf® (inchuding avoiding a financinl kss)
= ather banefits for youwrsall, your family, fnends o business interasts.

Imparfiaidy
1.4 You shoukd make decisions on reeri and in accordance wath your sialuiory
chiigabons whan camying cut your fundions as a JEPP mamber

Aeourebadiny
1.5 %ou are accouniwbie to the public for your decisions and actions and should
consider issues on thei merils, taking inte account the views of alhers,

Dpenness
1.8 “ou have a duty to be cpen &% possible about your decisions and acons.

Honesly
1.7 Wou have s duty io act horasty and in goed faih far (he praper purpoas.

Respact

1.8 You must theal others with respect at all times.
2, General conduct obligations

Gemer! comdicl

2.1 You rmiast nat conduct yoursel i canrying aut your funchans as a JRPP rembar o
& mannas that is Booly fo bring the JRPP inko disrepute. Specifically, you misi not
act in a way that:

a)  contravenss the EPEA Act’

b} & improper ar uncthical

¢ B anabise of povar

)  couses, comprises of invehas infimidation, harassmant or worbal abuse

)  chuses, comprises of imolees discrimination, disadvantage or adverso
traabrant

' & roterence 1o e Ermrmrpnia! Filnnng ang AssesEm AT 1905 [EFRA ACT) molLges o
refeenoe o the Emsronmantad Slanning and Assestment Raguiahion 2004

JREPPs Code of Conduct r A
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22 You risst act lnully, honostly and exercise a reasonable degres of care and
diligence in carrying oul yeur functions &5 a JRPP mambor, having regarnd te the
statutary abligations under the EP&A At

Faimess and aquiy
23 You must consider lssues consistently, promptly, consciontiousiy and Ealrly.

2.4  Yau must take all relevant facts known i you, or thal you should be reasonably
aware of, inbe conssderation and hawe regand to the pastcular rarts of each case,
You rmust not take irelevant matters or circumstances inlo consideration when
making decisions.

Making decizions and faking actians

25 “You rmust ensure that decisions and actiens ane reassnabds, fair and for the propar
purpasa and that paries inwlved in the developmant process are dealt with fadry

268  “You must onsure that no acticn, stabernen or communication batwean yoursell and
others {such as applcants, objoctorns and cowncillors) comays any suggestion of
willingnass 1o provide improper concasshans or prafarential eatrment.

2.7 You should attend all meetings of the JEPF as far as is possible, and allow the
fecassary ime 1o prapare far meshngs,

3, Conflicts of interests
Genpral
31 A conflict of inbaresis exisis where a reasonable and infermed person would

parceive that you could be influenced by a private infterest when carrying out your
functicns as a JEPP mamber,

33 “You must avold or appropriaiely manage any conflicts of interests. The onus i en
you 1o identify a conflict of inferests and take appropriate action.

33 Ay conflicts of intorests must be managed foe up=hold the probity of JEPP docision
making. Vihen considering whether or not you have a conflict of intorests you
shauld consdar how olisers woull view your sifuation.

3.4 Privals intenests can ba of favo fypes: pacuniany o non-poduniany.

Disclysure of pacunlary inferess

35 A pocuniary intarest ks an inborast that o porson has in @ matber bocause of @
reasanabiy likekhood or sxpociation of approciable financial gain or loss to the
person”

38 A person dogs not have a pecuniary inforest in @ maBer f tho intorest is so remato

of inssgnificant that it could not reasanably bo regardod as kaly 10 influence any
docision of that person might make”.

I The barm Ly ety acopiad By This Cosde s baged on e definon of (ke letmin

& 215 of [P LoCa) Gowannmant Ao 1000

' Sipn 5442 Local Government AcE 1953 or @ A is an infenest refiermed bo in s 4650, (0, el o tg) of
by Local Govermmaant Aol 1363

JEPPs Code of Conduct - |
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AT A maember has a pocuniany inkarest i a matier § the pecuntary inMenast is the
intorest of the membar, the member's spouse or do facto panner or a relatve” of
the membar, or & partner or emplayer of tha mambser, of a company or othor body
of which the member, of & nomenes, padtrar of erphoyer of B rmamber. is a
mamibar

38 The obligatan an JRPP marmbaers with respact to pacuniary irterests am 5ol aut
clowsg 12 of Schedule 4 of e EP&A Adt (aitached at Appendix &), All JRPP
membars must comply wath the requirements sef out in this provision. In parficular;

{a) Ha mambor has a pecunsary imberost in a matter being considersd or about to
be considared al a meeting of a JEPF and the inforest appears i raise a
confiect with the proper parformance of the member's duties in refation o the
consideration of the matter the mamber musd, a3 scon as possible after the
felavant facls have coma ko the mambers athapbicn deaclass the natune of the
intorast at b maabag of the regional panal

() ARera mermber has disclosed the nature of an imerest in any matier, the
marrbar must not, unless the hinisber or the regional panal ethanmse
detarmings:

. be presend durnng any deliboration of the panel with respect b the
rreatber, of
" take part in any decrsian of the panel with respect fo the matter,

Discipsure of non pecuniary iWeresls

3.9 A non pecuntary inferest is @ privaie or personal inberest that a person has thal
may, for gxample, be based on a family or personal relationship, memborship of an
association, socaly of rade union or imabsarment or interast in an activity which
mavy Include an intosest of a fimancial nalune”,

310 Yoau should considef possible non pecuniary nterests that may anse while carrying
ot your duties as o JRPP mombaer. Whare poasible, the source of pabential confict
should bo romonyed

311 Hewmvar, whare this s not possile, if  momber has B non pecuniary intenest in e
matiar and the nberest appears (o raise a conflict with the proper pedonrmrance of
the mambar's dutios, the mamber musd fallow the procedures sot sut in clauss 12
of Schodule 4 of the EPSA At in the sarme manner a5 I the interest vwas a
pecuniary inbarest

Polibcsl Donations

312 JRFF mambers should be aware that polical contnbutions of donabions rray gave
rise 1o @ pacEnany &f an-pecuniary interast. It s the respansibdity of JRFP
membars to deberming N each instanco whether such an interost arises and
whakhar the provisions of this Code and clause 12 of Schedule 4 of the EPEA Act
applias.

313 Whare a JEPP mambar makoes a disclosune under of 12011k} of Schaduls 4 o the
EP&A Act with respadt to an interest which arses because of a poltical donation,

' The harem redalhne Emﬂl‘lﬂb:.l I Tl s e Cefirticn of M) beerm ureer 8 T of 1he Locs!
rovanney Aot 1900

¥ The term non-pecLnany inberest @5 adopbed by ths Code & based on the meaning of that ferm
uindier tFe Local Gowernmend Model Code of Corduct

JEFPs Code of Conduct 4
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the reglenal panel s reguired te take this into consideratian in datarmining undar
<l 12(8) wharthar & is appeopriabe for the mambar to be presen duing any
daliberations or take part in ary decision with respact to tha maltter

Qther business or emplapment

314 You st ensure thal vy culside amplegmant of business you angage i will pet:

a) oonflict with your functicns as a JREPP member

B} Envoher using confdential ifarmation or resources. obtained through your rale
a5 @ JEPP marmber

) discrodd or disadvantage the JRPP.

Parzonal dealings with coumed

315 You may have reason to have prvate deakngs with a council 1hat is wathin the

JRPP ragion wher you are a JRPF member (for example a5 a ntepayar), You
izl nod expect of reguest praferantial eatrmend in relation b5 amy matber in which
youl have @ private inferest bacause of your rebe as a JRPP member. vou must
avoid any action that could lead mambssrs of the public to baliewe that you are
seeking preberential reatrenl

4, Pursonal benefit
Giffs and bamaiis
a1 You rrust ol
a} sook or acoopt a bribe or other impropes induecs meng
B}  seok gifts or beanelits of any kind
o) accept any gift or benafit that may creote a sense of cbligatian on your pan or
may be perceived to ba imended or likely to influence you in carrping cuf your
pubs duty

dy  accept any gift or bonoefit of more than token value

o) accept an offer of money, regardiess of the amount.

42 Genomlly speaking token gifts and benaofits include:

a}  froe of subsidsed mealks, beveragoes of refreshments provided in conjunction
wath:
i the drecussion of mathers befora tha JRPP
. conlarences
i social functions organisad by groups.
by  mvitabons to and attendance at local secial, culiural and sporing events
¢} gifts of single bothes or reasanably priced alcohal at and of year funcions and
pubSc cocasions
d)  bes, seapses, copslers, e pirs, diades, chocolabas of fowars.

4.3 G#is and tokens that have mose than a token vaheg include, but are not imited to,
fickats o frbjor spedting events, corporate hospiality at a corporate facility 1 rrajor
Sporting events, dsoouniod products for parsonal use, the freguent use of faciltios
such as gyms, usa of holiday homas, free or discounted travel

4.4 Asp general rule, any gift frem an applcant, ebyector or associate of an applicant
or ebjector in refation 1o a matter to ko defermined by a JRPP would fall info a
category referred ba in paragragh 4.1ic) and therofore should not be accepled

JRPPs Code of Soncuct ]
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45 The Pane! Secrefarat & to malntam a Register of Gifts for sach JRPP to ensure

the receipl and dispasal of gifts is conducted in an opon and transparent mannr,
Vhan offered a gift or banefit JEPP members must infarm the Panal Soecretarial of

he Tallwing inferralian Tor the purpeses of making a recording on the Register of

Gifls:

" the parson who made the offer and Bhe dale on which the offer was made
= whather or not you accapted the gdtbane

- whather the gifl or benefit vwas aBacabed 1o anoiber person or body, and

E 3

thi value of the gift of banefi

You should alse advise the JEPP Chair of any such notification to the Panal
Secretarat.

5, Relationship betwoeesn JRAPP members, council and council staff
Ohigaiions of JAPP members
2.1 Sechon 23N of the EFGA Act pronvidas thal a JRPF 18 ardiked b

a} fo have access to, and to make coples of and take extracts from records of a
council relevant to the aogrcias of the JRPPS lunchons, and

B} o the wse of stafl and facilities of a mbevant councll in order to exercise the
JRPFs funcions.

Al gech roquests far assitance will be made by the JRPP Chalr to Genaral
Manager {6t such sther staff member as be narminated by the Ganeral Manager).

£2 “You have B responsibility fo promote and suppodt an eMective and co-operative
working refatiorship with the couwncil, general manager and council taff and
Contracion.

{napproprate nlarachons

53 You must not engage in inappropriate intsradtions whan exercising your fundions
a% a JREPF mamibsar.

54  In relation to council stalf® you must not:

a) appragch, make reguests of, make ardquines of Esee nstructions o coundl
staff othar than through official channelds and in sccordance with this Code

B}  be overbeaning of threatening bo council staff

¢ mako personal sttacks on council staff in 8 public forum

g} direct or pressue coundl staff in the parformance of thel work o
necammendations they make

&)  mfuence or abemet to infleance stall in the preparation of assessmani
reports or other information to be submitted to the JRPP.

53 The ‘Procedurss for the Qperaiion of Joind Regiona Planning Panels’ recognises
that thare may be circiematancas whane it is appropriate for JREPP marmbers to
attend mestings/briefings with applcants, objectars ar athet thind parties with an
intarast in propased devalopment. Howaver, yeur

* A referenon in ks clause to council ‘siaff ncudes a migrence fo councl contracion or consultants
JEPPs Code of Conduct &

PORT STEPHENS COUNCIL 147




MINUTES FOR ORDINARY MEETING - 9 MARCH 2010

a) st pot hold private rmeatings, biefings o discussions in respact of the
maar in the absenca of other JRPP mambars o withaut council staff baing
in attendance: and

Bl st pot atterd site visdts unless they have Boen lonmally arranged by council
staff and you are accompanied by other JRPP mambaers and/or councl staff

Whare such meatings briafings or sfte vialts eccur

(a) you should not express any preliminary views in relation o the JRPP's
ultirmabe dedermanation of the mater, and
B a wailen record of the discussions shoald be made,

Councd staff - avaiding the potential for 8 conflict of duties

5.6 #Aaa general rule it B mol appropriate for council siafl o be mormben of a JRPP, as
it wuld b difficu® for them o appropriately rranags the condlicts of duties babaman
bping o council staff member and fulfilling the abligations of a JRPP mamber

57 Council empdoyees (incheding genaral managers and eihar senicr stalf) who are
narmiriated to sit as a momber of tha JRPP should carefully considar what
maeasures must b put in place 1o ensure tey will be able o comply with the
requiramants of this Coda.’

58 A conflict of dubhes may afise for Counal employees (including general franagers
and athor seniar staff) whe are nomnated 1o 54 05 8 membar of the JEPP, A
conflict of dubes s a conflic between competing and incompatible publc duties.
For axamphe, & conllich of duties anses whare pulblic offsals hold mods ERan ohd
cfficial position which requires them to addmss competing objectives or interesis.
Conflcts of dubthas shauld ba avoided in most circurrstancss. Thaielone Council
ampleyeas who ane nomnated 1o sit on a JRPP must engurs that appeopiate
measuTes are in place to ensune potential conflicts are appropriately managed.

58 Councll amployees whe are nominated to sit as JRPF members must also seek 1o
avoid shuatians in which thel interests as o Councll employee might reasonably be
parcaived by members of the community to cardlict with the impartial fulfilment of
thek functions as a JRPP member ailer because:

a) they have been directly or indirecty involved in the preparation of the
assessmant repedt for the JR PP, ar
b}  they adopt a view, without providing independant reascening, thal s percehred
o b consistent with the vy of the alected councd i s submission 1o the
JRPP.
&, Relationship between JARPP members and others
6.1  You must adhame ta the Key Principles and Genard Conduct Oblgations confained
in this Code when deahng with others, including coundil stalf, councillors,
Cpartrrant of Planning stafl and tha Panel Secretariat.
7. Protecting and using information
7.1 Information must be handiad in accondance with section 1458 of the EP&A Act,

7.2 In addibion to the obbgations wnder section 148 of the EFSA Act you mist:

'npﬂl‘lnﬂri’-“artﬁnrrruﬁude
JEPPs Code of Conduct i
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a)  protect confidendial formation

b} only release confidontal infcrratian [ you hane autharity o do 50

5] anly use confidential informatian for the purpose i B inbendad Bo bao used

dF  nat use confdential infermation gained through your pesition as a JRPP
mambar for the purpose of secwing a pricate benafi for yoursed or for pny
athear porsan

&) not use confedential informaion with the intention 1o cause harm or detmmant
fo the JRPP 9 ary other persan of bady

i not disclose any information discussed during a confidential session of a
JRFP.

7.3 When dealing with persanal infarmation you must comply with the Priviey and
Persons! Information Protecton Acf 1598

B, Use of public resources

81 You may be provided with equipmant and other resounces fo pedorm JRPP
funclicns. Al such ressurces are 1o be wsed only Tor JRPP pupeses and in
accordance with any guidelngs or ruies about the wse of these resources

3. Public Commeni/Media

2.1 The JRPP Chair is responsible for speaking to the media on behalf of the JRPP, 1o
allow b5 decilons o be properly rapiesanted and communicated. The Chair can
autharise ancther JEPP membar io speak 1o the meds on bahall of the JEFF at
any time, Other non-authorised mambors can spoak bo the media about JR PP
mathars howewver, i doing o0, this does nod represant the views of the JRRP.

1. Reporting breaches

10.1 JRPP marmbaers are roquired to repon suspected broachos of the Cada o the
JRPP Chair, if the suspacted breach is by the JRPP Chair, you should report the
suspecied beeach to the member of the Planning Assessment Commission (PAC)
nominated for this purpese. i the JAPP Chair suspects o breach of the Coda she
should report the suspected breach o the nominated PAC membed.

10.2 The JRPP Chair or narminated PAC member, as the case may be, may take such
stops as s'he thinks appropriate to invesligate and take aclon in respect of the
Begad breach

10.3 A parson wha i alleged fo have breached tho Coda must be given:

a)  the full particulars of the alleged breach”;

b}  an opportunity to respond to the allegatians, and

) the right be have 2 legal or othar reprosantative progent during any
maslings/dscussions in respect of the mather,

10.4 Sarious breaches of the Cote may be refarned 1o the Minkster in respect of State
Mambers or the relovant council with respact to council nominges. Proven
braaches of the Code may wamrant remaval from affice (see Bem 12 balow)

11. Reporting possible comupt conduect

¥ Thas partoyien shouid nob includs the delnsls of e person who mace 1hs alegabon

JEPPs Code of Conduct B
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11.1 The Protected Disclosures Aot 1994 provides protection to pulblic offictals wha

veduntarity repert suspected corupt condect. JRFPP mombors can make reports
conoeiming suspected comupt condua® to the JRPP Chair™ The JRPP Chair is

under & duty ta repart 1o the Independent Commission Against Comupticn any
rl'lﬂﬂ'ﬁrﬂ":-:rl'ﬂ'lllﬁl' suspoct on roasonable grounds concomns oF IMaY CoONCOrm comupt
conduct™ .

11.2 JAPP mombars can also report direclly to tha following investigative bodies
Dischesunes concaming:
= Comupl conduct should bo made to the Indepandent Commissian Against
Caorruplion ™
#  Makdministration™ should be made to the NSW Ombudsman
- Sarious and subsianbal washe of pubhc mondy should by made b the NIV
Auditor Gonaral,
12, Removal from office

121 The Minisber may rarmone State members from office at ary time and without
natica,

122 The nelevant coundl may remove i nominea’s fnam office at any time and withoud
natica. i 5o, the Council must netify the Panol Secrafariat

12.3 The Minister may remove amy membar if the Independent Commission Against
Comuption recommands that consideration ba ghan to the rmmenad of the mambar

because of corrupt conduct by the Membear
13 Complaint handling

13.1 Complaints against JRPP members an to kandled In ascondance with the JRPP
Complaints Handing Palicy

* Corupt conduct has the meaning given 1o that Tevm under 1he Indecandent Commission Agarsl
Campbon Act 1988 [1CAC Act)

or nominaled PAC member § the suspecied conduct & by the JAPP Chaér or the Char s meporfing
smpected comup conduct
ks Sechien 11, BCAC Az

Sachion 10 of the KCAC Acl Bllows @iy Derson b maks B complaind 1o M nde perer Comireiae
Agains] Comupbon BHout & mather Bt CoNCems Cr may CONCern comuap conduct
" Malsdminstmation (s defired in s 1) of the Profecied Ciscimnas Aol 1954
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Appendiz &
Extract from Schedule 4 of the Environmeantal Planning and Assessment dof 1579

12 Dizclosure of pecuniary interesis
{1 0

(a} & momber has a pecuniady inborest in @ matied baing considered or aboud ta ba
consiared at o moeting of the regeonal panal. and

ik} tho inferest appears o raise 8 conflict with the proper parfarmance af the membar's
dutios in relaticn bo tho considerabon of the maker,
e mambear sk, 56 S06n 85 possibie after the relovant facts ki corma bo the
mamibar's kmevwdedge, disciose the nature of B interest at a meeting of the
regional panel.

{2) A mamber has a pacuniary intarest in o mattar if the pocuniary mbterest i the inlonast of

(o) the riskmeDar, of

(b} the moember's spouse of de facts pariner or a relative of tha membor, or @ partnoer
of grrgleyer of the rmembear, o

(c} B company or other body of which Eha mambor, of @ Mmings, parner o amployar
of the mambar, 15 & rambar,

{3y However, @ membar i nof laken io have a pecuniary interest in a mattor as rofarred o in
subclausa {3} (b) or (o)

{zy  the membar is unanvare of the relavant pecuniany interost of the spowse, de Tact
partner, relabra, partner, emplayer or company or other body, o

(B} just becouss tha mormber is & membar al, of s empkoyed by, 8 council or a
statutory body or is employed by the Crown, or

e}  just becauss the mamber is a membear of, of a dalegate of a counc o, a company
of gothar body that has a pecuniary intorest in the matler, so kong as the member
has na bonaficial interost in any shares of the company or body.

(45 A disclosune by & mosmbar ol & froeting of the reglenal panel that the membed, of &
spouse, de facto partner, relative, painer or employer of the mamber,

ia} s @ rrarnbar, of 5 in the employment, of 8 specified company of othar body, or

(b} is a pariner, of s in the employmant, of a spoecified parson, or

(el has soma othor specified nbenest relating 1o a Specified company o ofher body ar
to & specilied parson,

ts a sufficient disclesure of tho nature of the interest in any matter rolating o that

company of ather body of to thad parsan which may arise afer the dobe of the disclosns

and which is required ba be disclosad under subclausa (1),

{S) Pamticulars of any dsackaurs made undar this clause must be recorded by the regional
panel in & boak kapt for the purpese and that beok must be open at o reasanable hours
to inspection by any person on payrment of the fee determined by the regional panal

{E:l After & rmambar has disclosed the nature of an infarest in any matiar, the memnbar must
ned, wnkess the Minister or the regional panel cthensise defenmines:

(o} bo peosent during any delicaration of the panel with respect (o the matiar, ar
(B take part in any deciaion of the panal with respact i the matler,

JEPPs Code of Conduct 10
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-IT:I For tha punpases of the makng of & detarmmation by the regional panal unsdar
subclause 'iEi-. a mambat 'wWhd has & direct or indirgst pacunary inanrst in e mather to
which the disclozure relalos miesl not

in} bo present during any deliboration of the panad for the purpase of making tha
datarminaticin, ar
ib} take part in the making by the panal of the datermination

{8y A contravention of this clause does nod invalidate any decision of the regional panel

JRPPs Code of Conduct 11
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ATTACHMENT 2
OPERATIONAL GUIDELINES
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JOINT REGIONAL PLANNING PANELS

Code of Conduct

Introdusction

This Code of Conduct (Code) applies o all mambers of Joint Regonal Flanning Panals
{JRPPs), including:

& Sile appointed members
®  councHl nominees
ahomates acting for JRPP rmembars.

Ther Code cutines the standards of conduct expected of JRPFP members. | s the personal
responsitiity of each JRPP membar ko comply with this Codao.

The Code will be kept under review and will be subject to changes that may be requited to
refipct the axpenance of the implementaton and oparation of the JRPPs.

Purpass of the Gode

This Code sets gut the minirmum requiremants of behaviour for JRFP members in camying
ait thoir functhons. Tha Code has bean developed 1o assist JRFP members:

o) understand the standards of conduct that are oxpected of you

by  enable you bo ct honestly, sthically and respansibily

¢l onable you to exercise a reasonable degren of care and dikgence; and

d)  aclin a way that enhances pubbic confidence in the integrity of rode of the JRPPs in

the plannéng sysiem,
Application of the Model Code of Conduct for Local Councils in NEW (Model Code)

Counglls are required undar tha Local Gowernment Ao 1993 to adopt a Code of Conduct
Such Codas must incorparabe the provisions of the ‘Model Code” prescribed under the Local
Govermmani (General] Regulation 2005

The Counci's adopled Code applies o, amongst others, councliars, the Genoral Manager
and Council staff. Tha Moded Code doos nol apply to JEPP mombaers. Howevor pars of tha
bdodel Code have boan wsed lo assist in the developmant of this Code, along with okhar

relovant Codes of Condust apphing bo mermbars of State Boards and ather statubary bodias.

It & recognised that councillors and councl staff may endedake fundlions as a member of a
JRPF separabe to their ardinary functions as a counclor of member of councll stalf, When

eworcising functions a5 o JEPP mamber councillors and coundl staff must ansune that thay
cormply with this Code

Councdl stalf resparsibia for deadng with dovelopmant matiers under the Emdrenmental
Planning and Assessmant Act 1979 (EPAA Act), proparing assessmant repors andlor
athe reise assisting a JRPP in (e exercise of B8 funcbions ane rol subjec o this Coade.
Other obdigations

JRPP members are sublect to the ndependent Commission dgainst Corupbon Act 1888
and the Ombwdsma Act 1574

JEFPs Code of Conduct 1
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Code of Conduct
1. Key principles

Inbagrity
1.1 You rmust not place yoursel under any financial or athar obligation o any ndiidual

of gaganiaation thal mighd be reassnably thaught te infleance you in the axorciss of
your funclions as a JEPP mambar

Lagdersiug

1.2 You have o duty to promate and support the key principios of this Coda by
darmonsirating keadership and maintaining and sttenghening the public’s trust and
confidance in JAPPs and thedr role In the planning system.

SafMessnass

1.3 You have 8 duty to make desisions in b pubhs infamst. You rmust nol mako a
docision or take wction that causes or results in you cbiaining
- a financial banaf® (inchuding avoiding a financinl kss)
= ather banefits for youwrsall, your family, fnends o business interasts.

Imparfiaidy
1.4 You shoukd make decisions on reeri and in accordance wath your sialuiory
chiigabons whan camying cut your fundions as a JEPP mamber

Aeourebadiny
1.5 %ou are accouniwbie to the public for your decisions and actions and should
consider issues on thei merils, taking inte account the views of alhers,

Dpenness
1.8 “ou have a duty to be cpen &% possible about your decisions and acons.

Honesly
1.7 Wou have s duty io act horasty and in goed faih far (he praper purpoas.

Respact

1.8 You must theal others with respect at all times.
2, General conduct obligations

Gemer! comdicl

2.1 You rmiast nat conduct yoursel i canrying aut your funchans as a JRPP rembar o
& mannas that is Booly fo bring the JRPP inko disrepute. Specifically, you misi not
act in a way that:

a)  contravenss the EPEA Act’

b} & improper ar uncthical

¢ B anabise of povar

)  couses, comprises of invehas infimidation, harassmant or worbal abuse

)  chuses, comprises of imolees discrimination, disadvantage or adverso
traabrant

' & roterence 1o e Ermrmrpnia! Filnnng ang AssesEm AT 1905 [EFRA ACT) molLges o
refeenoe o the Emsronmantad Slanning and Assestment Raguiahion 2004
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22 You risst act lnully, honostly and exercise a reasonable degres of care and
diligence in carrying oul yeur functions &5 a JRPP mambor, having regarnd te the
statutary abligations under the EP&A At

Faimess and aquiy
23 You must consider lssues consistently, promptly, consciontiousiy and Ealrly.

2.4  Yau must take all relevant facts known i you, or thal you should be reasonably
aware of, inbe conssderation and hawe regand to the pastcular rarts of each case,
You rmust not take irelevant matters or circumstances inlo consideration when
making decisions.

Making decizions and faking actians

25 “You rmust ensure that decisions and actiens ane reassnabds, fair and for the propar
purpasa and that paries inwlved in the developmant process are dealt with fadry

268  “You must onsure that no acticn, stabernen or communication batwean yoursell and
others {such as applcants, objoctorns and cowncillors) comays any suggestion of
willingnass 1o provide improper concasshans or prafarential eatrment.

2.7 You should attend all meetings of the JEPF as far as is possible, and allow the
fecassary ime 1o prapare far meshngs,

3, Conflicts of interests
Genpral
31 A conflict of inbaresis exisis where a reasonable and infermed person would

parceive that you could be influenced by a private infterest when carrying out your
functicns as a JEPP mamber,

33 “You must avold or appropriaiely manage any conflicts of interests. The onus i en
you 1o identify a conflict of inferests and take appropriate action.

33 Ay conflicts of intorests must be managed foe up=hold the probity of JEPP docision
making. Vihen considering whether or not you have a conflict of intorests you
shauld consdar how olisers woull view your sifuation.

3.4 Privals intenests can ba of favo fypes: pacuniany o non-poduniany.

Disclysure of pacunlary inferess

35 A pocuniary intarest ks an inborast that o porson has in @ matber bocause of @
reasanabiy likekhood or sxpociation of approciable financial gain or loss to the
person”

38 A person dogs not have a pecuniary inforest in @ maBer f tho intorest is so remato

of inssgnificant that it could not reasanably bo regardod as kaly 10 influence any
docision of that person might make”.

I The barm Ly ety acopiad By This Cosde s baged on e definon of (ke letmin

& 215 of [P LoCa) Gowannmant Ao 1000

' Sipn 5442 Local Government AcE 1953 or @ A is an infenest refiermed bo in s 4650, (0, el o tg) of
by Local Govermmaant Aol 1363

JEPPs Code of Conduct - |
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AT A maember has a pocuniany inkarest i a matier § the pecuntary inMenast is the
intorest of the membar, the member's spouse or do facto panner or a relatve” of
the membar, or & partner or emplayer of tha mambser, of a company or othor body
of which the member, of & nomenes, padtrar of erphoyer of B rmamber. is a
mamibar

38 The obligatan an JRPP marmbaers with respact to pacuniary irterests am 5ol aut
clowsg 12 of Schedule 4 of e EP&A Adt (aitached at Appendix &), All JRPP
membars must comply wath the requirements sef out in this provision. In parficular;

{a) Ha mambor has a pecunsary imberost in a matter being considersd or about to
be considared al a meeting of a JEPF and the inforest appears i raise a
confiect with the proper parformance of the member's duties in refation o the
consideration of the matter the mamber musd, a3 scon as possible after the
felavant facls have coma ko the mambers athapbicn deaclass the natune of the
intorast at b maabag of the regional panal

() ARera mermber has disclosed the nature of an imerest in any matier, the
marrbar must not, unless the hinisber or the regional panal ethanmse
detarmings:

. be presend durnng any deliboration of the panel with respect b the
rreatber, of
" take part in any decrsian of the panel with respect fo the matter,

Discipsure of non pecuniary iWeresls

3.9 A non pecuntary inferest is @ privaie or personal inberest that a person has thal
may, for gxample, be based on a family or personal relationship, memborship of an
association, socaly of rade union or imabsarment or interast in an activity which
mavy Include an intosest of a fimancial nalune”,

310 Yoau should considef possible non pecuniary nterests that may anse while carrying
ot your duties as o JRPP mombaer. Whare poasible, the source of pabential confict
should bo romonyed

311 Hewmvar, whare this s not possile, if  momber has B non pecuniary intenest in e
matiar and the nberest appears (o raise a conflict with the proper pedonrmrance of
the mambar's dutios, the mamber musd fallow the procedures sot sut in clauss 12
of Schodule 4 of the EPSA At in the sarme manner a5 I the interest vwas a
pecuniary inbarest

Polibcsl Donations

312 JRFF mambers should be aware that polical contnbutions of donabions rray gave
rise 1o @ pacEnany &f an-pecuniary interast. It s the respansibdity of JRFP
membars to deberming N each instanco whether such an interost arises and
whakhar the provisions of this Code and clause 12 of Schedule 4 of the EPEA Act
applias.

313 Whare a JEPP mambar makoes a disclosune under of 12011k} of Schaduls 4 o the
EP&A Act with respadt to an interest which arses because of a poltical donation,

' The harem redalhne Emﬂl‘lﬂb:.l I Tl s e Cefirticn of M) beerm ureer 8 T of 1he Locs!
rovanney Aot 1900

¥ The term non-pecLnany inberest @5 adopbed by ths Code & based on the meaning of that ferm
uindier tFe Local Gowernmend Model Code of Corduct
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the reglenal panel s reguired te take this into consideratian in datarmining undar
<l 12(8) wharthar & is appeopriabe for the mambar to be presen duing any
daliberations or take part in ary decision with respact to tha maltter

Qther business or emplapment

314 You st ensure thal vy culside amplegmant of business you angage i will pet:

a) oonflict with your functicns as a JREPP member

B} Envoher using confdential ifarmation or resources. obtained through your rale
a5 @ JEPP marmber

) discrodd or disadvantage the JRPP.

Parzonal dealings with coumed

315 You may have reason to have prvate deakngs with a council 1hat is wathin the

JRPP ragion wher you are a JRPF member (for example a5 a ntepayar), You
izl nod expect of reguest praferantial eatrmend in relation b5 amy matber in which
youl have @ private inferest bacause of your rebe as a JRPP member. vou must
avoid any action that could lead mambssrs of the public to baliewe that you are
seeking preberential reatrenl

4, Pursonal benefit
Giffs and bamaiis
a1 You rrust ol
a} sook or acoopt a bribe or other impropes induecs meng
B}  seok gifts or beanelits of any kind
o) accept any gift or benafit that may creote a sense of cbligatian on your pan or
may be perceived to ba imended or likely to influence you in carrping cuf your
pubs duty

dy  accept any gift or bonoefit of more than token value

o) accept an offer of money, regardiess of the amount.

42 Genomlly speaking token gifts and benaofits include:

a}  froe of subsidsed mealks, beveragoes of refreshments provided in conjunction
wath:
i the drecussion of mathers befora tha JRPP
. conlarences
i social functions organisad by groups.
by  mvitabons to and attendance at local secial, culiural and sporing events
¢} gifts of single bothes or reasanably priced alcohal at and of year funcions and
pubSc cocasions
d)  bes, seapses, copslers, e pirs, diades, chocolabas of fowars.

4.3 G#is and tokens that have mose than a token vaheg include, but are not imited to,
fickats o frbjor spedting events, corporate hospiality at a corporate facility 1 rrajor
Sporting events, dsoouniod products for parsonal use, the freguent use of faciltios
such as gyms, usa of holiday homas, free or discounted travel

4.4 Asp general rule, any gift frem an applcant, ebyector or associate of an applicant
or ebjector in refation 1o a matter to ko defermined by a JRPP would fall info a
category referred ba in paragragh 4.1ic) and therofore should not be accepled
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45 The Pane! Secrefarat & to malntam a Register of Gifts for sach JRPP to ensure

the receipl and dispasal of gifts is conducted in an opon and transparent mannr,
Vhan offered a gift or banefit JEPP members must infarm the Panal Soecretarial of

he Tallwing inferralian Tor the purpeses of making a recording on the Register of

Gifls:

" the parson who made the offer and Bhe dale on which the offer was made
= whather or not you accapted the gdtbane

- whather the gifl or benefit vwas aBacabed 1o anoiber person or body, and

E 3

thi value of the gift of banefi

You should alse advise the JEPP Chair of any such notification to the Panal
Secretarat.

5, Relationship betwoeesn JRAPP members, council and council staff
Ohigaiions of JAPP members
2.1 Sechon 23N of the EFGA Act pronvidas thal a JRPF 18 ardiked b

a} fo have access to, and to make coples of and take extracts from records of a
council relevant to the aogrcias of the JRPPS lunchons, and

B} o the wse of stafl and facilities of a mbevant councll in order to exercise the
JRPFs funcions.

Al gech roquests far assitance will be made by the JRPP Chalr to Genaral
Manager {6t such sther staff member as be narminated by the Ganeral Manager).

£2 “You have B responsibility fo promote and suppodt an eMective and co-operative
working refatiorship with the couwncil, general manager and council taff and
Contracion.

{napproprate nlarachons

53 You must not engage in inappropriate intsradtions whan exercising your fundions
a% a JREPF mamibsar.

54  In relation to council stalf® you must not:

a) appragch, make reguests of, make ardquines of Esee nstructions o coundl
staff othar than through official channelds and in sccordance with this Code

B}  be overbeaning of threatening bo council staff

¢ mako personal sttacks on council staff in 8 public forum

g} direct or pressue coundl staff in the parformance of thel work o
necammendations they make

&)  mfuence or abemet to infleance stall in the preparation of assessmani
reports or other information to be submitted to the JRPP.

53 The ‘Procedurss for the Qperaiion of Joind Regiona Planning Panels’ recognises
that thare may be circiematancas whane it is appropriate for JREPP marmbers to
attend mestings/briefings with applcants, objectars ar athet thind parties with an
intarast in propased devalopment. Howaver, yeur

* A referenon in ks clause to council ‘siaff ncudes a migrence fo councl contracion or consultants
JEPPs Code of Conduct &
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a) st pot hold private rmeatings, biefings o discussions in respact of the
maar in the absenca of other JRPP mambars o withaut council staff baing
in attendance: and

Bl st pot atterd site visdts unless they have Boen lonmally arranged by council
staff and you are accompanied by other JRPP mambaers and/or councl staff

Whare such meatings briafings or sfte vialts eccur

(a) you should not express any preliminary views in relation o the JRPP's
ultirmabe dedermanation of the mater, and
B a wailen record of the discussions shoald be made,

Councd staff - avaiding the potential for 8 conflict of duties

5.6 #Aaa general rule it B mol appropriate for council siafl o be mormben of a JRPP, as
it wuld b difficu® for them o appropriately rranags the condlicts of duties babaman
bping o council staff member and fulfilling the abligations of a JRPP mamber

57 Council empdoyees (incheding genaral managers and eihar senicr stalf) who are
narmiriated to sit as a momber of tha JRPP should carefully considar what
maeasures must b put in place 1o ensure tey will be able o comply with the
requiramants of this Coda.’

58 A conflict of dubhes may afise for Counal employees (including general franagers
and athor seniar staff) whe are nomnated 1o 54 05 8 membar of the JEPP, A
conflict of dubes s a conflic between competing and incompatible publc duties.
For axamphe, & conllich of duties anses whare pulblic offsals hold mods ERan ohd
cfficial position which requires them to addmss competing objectives or interesis.
Conflcts of dubthas shauld ba avoided in most circurrstancss. Thaielone Council
ampleyeas who ane nomnated 1o sit on a JRPP must engurs that appeopiate
measuTes are in place to ensune potential conflicts are appropriately managed.

58 Councll amployees whe are nominated to sit as JRPF members must also seek 1o
avoid shuatians in which thel interests as o Councll employee might reasonably be
parcaived by members of the community to cardlict with the impartial fulfilment of
thek functions as a JRPP member ailer because:

a) they have been directly or indirecty involved in the preparation of the
assessmant repedt for the JR PP, ar
b}  they adopt a view, without providing independant reascening, thal s percehred
o b consistent with the vy of the alected councd i s submission 1o the
JRPP.
&, Relationship between JARPP members and others
6.1  You must adhame ta the Key Principles and Genard Conduct Oblgations confained
in this Code when deahng with others, including coundil stalf, councillors,
Cpartrrant of Planning stafl and tha Panel Secretariat.
7. Protecting and using information
7.1 Information must be handiad in accondance with section 1458 of the EP&A Act,

7.2 In addibion to the obbgations wnder section 148 of the EFSA Act you mist:

'npﬂl‘lnﬂri’-“artﬁnrrruﬁude
JEPPs Code of Conduct i

PORT STEPHENS COUNCIL

160




MINUTES FOR ORDINARY MEETING - 9 MARCH 2010

a)  protect confidendial formation

b} only release confidontal infcrratian [ you hane autharity o do 50

5] anly use confidential informatian for the purpose i B inbendad Bo bao used

dF  nat use confdential infermation gained through your pesition as a JRPP
mambar for the purpose of secwing a pricate benafi for yoursed or for pny
athear porsan

&) not use confedential informaion with the intention 1o cause harm or detmmant
fo the JRPP 9 ary other persan of bady

i not disclose any information discussed during a confidential session of a
JRFP.

7.3 When dealing with persanal infarmation you must comply with the Priviey and
Persons! Information Protecton Acf 1598

B, Use of public resources

81 You may be provided with equipmant and other resounces fo pedorm JRPP
funclicns. Al such ressurces are 1o be wsed only Tor JRPP pupeses and in
accordance with any guidelngs or ruies about the wse of these resources

3. Public Commeni/Media

2.1 The JRPP Chair is responsible for speaking to the media on behalf of the JRPP, 1o
allow b5 decilons o be properly rapiesanted and communicated. The Chair can
autharise ancther JEPP membar io speak 1o the meds on bahall of the JEFF at
any time, Other non-authorised mambors can spoak bo the media about JR PP
mathars howewver, i doing o0, this does nod represant the views of the JRRP.

1. Reporting breaches

10.1 JRPP marmbaers are roquired to repon suspected broachos of the Cada o the
JRPP Chair, if the suspacted breach is by the JRPP Chair, you should report the
suspecied beeach to the member of the Planning Assessment Commission (PAC)
nominated for this purpese. i the JAPP Chair suspects o breach of the Coda she
should report the suspected breach o the nominated PAC membed.

10.2 The JRPP Chair or narminated PAC member, as the case may be, may take such
stops as s'he thinks appropriate to invesligate and take aclon in respect of the
Begad breach

10.3 A parson wha i alleged fo have breached tho Coda must be given:

a)  the full particulars of the alleged breach”;

b}  an opportunity to respond to the allegatians, and

) the right be have 2 legal or othar reprosantative progent during any
maslings/dscussions in respect of the mather,

10.4 Sarious breaches of the Cote may be refarned 1o the Minkster in respect of State
Mambers or the relovant council with respact to council nominges. Proven
braaches of the Code may wamrant remaval from affice (see Bem 12 balow)

11. Reporting possible comupt conduect

¥ Thas partoyien shouid nob includs the delnsls of e person who mace 1hs alegabon
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11.1 The Protected Disclosures Aot 1994 provides protection to pulblic offictals wha

veduntarity repert suspected corupt condect. JRFPP mombors can make reports
conoeiming suspected comupt condua® to the JRPP Chair™ The JRPP Chair is

under & duty ta repart 1o the Independent Commission Against Comupticn any
rl'lﬂﬂ'ﬁrﬂ":-:rl'ﬂ'lllﬁl' suspoct on roasonable grounds concomns oF IMaY CoONCOrm comupt
conduct™ .

11.2 JAPP mombars can also report direclly to tha following investigative bodies
Dischesunes concaming:
= Comupl conduct should bo made to the Indepandent Commissian Against
Caorruplion ™
#  Makdministration™ should be made to the NSW Ombudsman
- Sarious and subsianbal washe of pubhc mondy should by made b the NIV
Auditor Gonaral,
12, Removal from office

121 The Minisber may rarmone State members from office at ary time and without
natica,

122 The nelevant coundl may remove i nominea’s fnam office at any time and withoud
natica. i 5o, the Council must netify the Panol Secrafariat

12.3 The Minister may remove amy membar if the Independent Commission Against
Comuption recommands that consideration ba ghan to the rmmenad of the mambar

because of corrupt conduct by the Membear
13 Complaint handling

13.1 Complaints against JRPP members an to kandled In ascondance with the JRPP
Complaints Handing Palicy

* Corupt conduct has the meaning given 1o that Tevm under 1he Indecandent Commission Agarsl
Campbon Act 1988 [1CAC Act)

or nominaled PAC member § the suspecied conduct & by the JAPP Chaér or the Char s meporfing
smpected comup conduct
ks Sechien 11, BCAC Az

Sachion 10 of the KCAC Acl Bllows @iy Derson b maks B complaind 1o M nde perer Comireiae
Agains] Comupbon BHout & mather Bt CoNCems Cr may CONCern comuap conduct
" Malsdminstmation (s defired in s 1) of the Profecied Ciscimnas Aol 1954

JEPPs Code of Conduct - |
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Appendiz &
Extract from Schedule 4 of the Environmeantal Planning and Assessment dof 1579

12 Dizclosure of pecuniary interesis
{1 0

(a} & momber has a pecuniady inborest in @ matied baing considered or aboud ta ba
consiared at o moeting of the regeonal panal. and

ik} tho inferest appears o raise 8 conflict with the proper parfarmance af the membar's
dutios in relaticn bo tho considerabon of the maker,
e mambear sk, 56 S06n 85 possibie after the relovant facts ki corma bo the
mamibar's kmevwdedge, disciose the nature of B interest at a meeting of the
regional panel.

{2) A mamber has a pacuniary intarest in o mattar if the pocuniary mbterest i the inlonast of

(o) the riskmeDar, of

(b} the moember's spouse of de facts pariner or a relative of tha membor, or @ partnoer
of grrgleyer of the rmembear, o

(c} B company or other body of which Eha mambor, of @ Mmings, parner o amployar
of the mambar, 15 & rambar,

{3y However, @ membar i nof laken io have a pecuniary interest in a mattor as rofarred o in
subclausa {3} (b) or (o)

{zy  the membar is unanvare of the relavant pecuniany interost of the spowse, de Tact
partner, relabra, partner, emplayer or company or other body, o

(B} just becouss tha mormber is & membar al, of s empkoyed by, 8 council or a
statutory body or is employed by the Crown, or

e}  just becauss the mamber is a membear of, of a dalegate of a counc o, a company
of gothar body that has a pecuniary intorest in the matler, so kong as the member
has na bonaficial interost in any shares of the company or body.

(45 A disclosune by & mosmbar ol & froeting of the reglenal panel that the membed, of &
spouse, de facto partner, relative, painer or employer of the mamber,

ia} s @ rrarnbar, of 5 in the employment, of 8 specified company of othar body, or

(b} is a pariner, of s in the employmant, of a spoecified parson, or

(el has soma othor specified nbenest relating 1o a Specified company o ofher body ar
to & specilied parson,

ts a sufficient disclesure of tho nature of the interest in any matter rolating o that

company of ather body of to thad parsan which may arise afer the dobe of the disclosns

and which is required ba be disclosad under subclausa (1),

{S) Pamticulars of any dsackaurs made undar this clause must be recorded by the regional
panel in & boak kapt for the purpese and that beok must be open at o reasanable hours
to inspection by any person on payrment of the fee determined by the regional panal

{E:l After & rmambar has disclosed the nature of an infarest in any matiar, the memnbar must
ned, wnkess the Minister or the regional panel cthensise defenmines:

(o} bo peosent during any delicaration of the panel with respect (o the matiar, ar
(B take part in any deciaion of the panal with respact i the matler,

JEPPs Code of Conduct 10
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-IT:I For tha punpases of the makng of & detarmmation by the regional panal unsdar
subclause 'iEi-. a mambat 'wWhd has & direct or indirgst pacunary inanrst in e mather to
which the disclozure relalos miesl not

in} bo present during any deliboration of the panad for the purpase of making tha
datarminaticin, ar
ib} take part in the making by the panal of the datermination

{8y A contravention of this clause does nod invalidate any decision of the regional panel

JRPPs Code of Conduct 11
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4T

Submission of Assetament Repodl o Panel Secsetarinl

The compleled BSSESSMENT Nepor Bre MeCOmmandaton, sgned Dy The oflicer
responmabie for the repor, is 10 be forwarded electronacally to the Panel
Secrubuiint irrermecabedy LDON compbetnm

The assessrngrl ool B nol equifed o b2 endorsed of presenied o the Countl
Bilore bpeg toragetied o g Fengl Secrelaria

Ths folicrwing ibems ane b be lorearnded in s digial fonmat ta 1hs Secretanid

Azsogormand Rapor, Ay alBehments and e Recommendalisng
{inchuding conditions)

Development Apphcation and Statement of Emaronments! Effects or
Erneronminial impact Stalement slong with any plans, Srasings oF other
malerial submitted with the application if f has nol previously been
siuriied 1o e Parel Secretaral

Cofes of aach pENFEEEn (Of § SUrmany of SUbrmissaang) fecanad in
mspect of the appiication alang with & Iable containing the names. ond
addrenses [prefarably email addresaes) of eveny parson of body who
mace 3 subrmasion inihe case of petitions, only The rame snd sddress
of the head petitiorser, if Ehat perscn can be deniified A haed copy 88
will a5 & Cgiad copy shoud De submithed

Mote: Copws of SUENTERRONS ANd NpAShd i onoer 10 enabis e
Regonsl Pars bo consider the submssions for the purposes of & T78C of
M EFEA Ao Bnd i enBble e Panel Secreling 1o naldy parsdns «iha
rmade sutwmissons of e me, dabe and venus of the Pared mestbng ot
wiegh (Pl Nienedni] BEpICaion will D cormscered

Frocaduran lor S Opariton of JEPPy Fage 10
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5 The Determination Process

81

i e e

Setting of meeting date and agenda

i peguiar schdube of proposed meslng cabis will be Gatarmined if Stvancs
Oy i Finel Secredangd in corsutaton wilh the Charnparson  The schadule
i Bedy D D ona 2 of 3 week oycle depending on the particuar region and
el |sady widummy Of Appiicatons. IF thens are no S0Ts for & schedulad
meeting dabte. The meeting will nol take plaoe:

Speci magbrgs of p Regonal Pared may be organisad ot the decrebon of
ire Claifperson subeel to the nolics requinsments distussed lser

The agenda fof sach msstng is Bpphosd by (e Chakipemson ol ke
Ragora| Parel, wihn mity Corsit wilh (e Garead Lardgrs (o Tredr
romines} of the councis with Rerms for the Regionsd Pane! os neoissan

Prelimenary agendas should be forecast a5 far abead s posuible_ being

il 1Pl fesis My EmengE Bunng pubie nobhcabion that wil sller tre
originally estimaled dabe tor completon of T assesement repedt. 0 Thesn
CHEFTRIANGEE, (e oouncd 1 i rotdy e Pansl Sevretasial of 1he revised
dale for completion of the assessment repor and the beief ressons for 1he

detay

Masting venus

Tmﬂwg\iﬁ..- & e arTrinad b (e Chae padsdn in SonsiRalion with e
Fegonal Dinector of the Department of Flamning, and the Gonenl Managens
far 1hes delegates) of e councils with lems Tor the parbculas Regional
Panel Mesgting Rendng regard to

L Tmmﬂnﬂmnummnemmalmmgnﬂpmd
meaing,

T nigniar of persoes wihe v Eepessed g ingehesl n The
diffenen matiers io be consicered al (he Regional Panel meéstng,

o The socessbdity of 1he propoted wenos for thoss percon.

i = anticipaded that mectings will be hald a1 1he affices of a council or at a
ww#rnw'q e of Thed conined THa @irrs g o

o Hmomess peopsshildy 10 people who e enpreseid an inigeest in
e mafers 1o D conssdered 81 the mesling,

s Fole meetings betesen difensnt iocal govemment aress

& [Facieste the open exchangs of informalion babweern the Panel
TSNS &nd O pariss

iy metropalian areas, ems from e nurber of gilerent kooal gevemimen
minas might b corsidered in e cng meeting prosced the vwenue &
FeascnAbly Sooekthe

i) reqpanal areas, whsss Bhane Bre liokly i be frwsr SOOICAB0NS b Ooresce
Bl Conldd @ wider Bned, e Champerscn may need [0 orvednd Ml ings in g
rumbet of iocations 10 efsure Ry ane acoessibie 10 1 greakest number of
people with an mdanes] in ihe apphcation Deing corscend
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5.3 Hotios of mesting

Mobce of & Regonal Panel Meeling & 10 be grven by Ihe Panel Secrelaris
seven [7) days before the meeling  The nobce is o be provided fo the
Regonal Panel membins, B Genensl baragers (o thes nommenea) of e
Councils in that region, every persan who made 8 SLbIMESIon in respoct of
&y ferm i D Sonsidened ab the meeling ard the applicans Tor 1hoks dams
The notice s also 1o be included on [he web-sits of {he courcils with lems o
b cormadered & 1he meetng. The nolics 18 o include details af

= T fime @na date of the meebng
»  The wenuss for the meetng; and

v The development appaoations; and
& Tre Asseserment Report and recommendabions. and
s Otfer maftens [0 be comsidersd al the mesting

B4 Distribution of mesting agenda

The meetng agenda, socompanying reports and aitachiments includng any
PR T BEENENTENS Mkl I COUNCES B 50 De dlepini Baata elpctransoaly o
members of the Regonal Pane by the Pansd Scorotariot no less than seven

(71 working clan poioe 1o the mesting

5.5 Site visits

Formad visits By i Regeorad Paned [o the sie of B developmesnt apglcabon
iy cormidened may be amanged pnof 1o Sue meehing & The dscretion of
ha Chaipeson  The Chalparson may aleo imvde The nes ponssble coiurgil
g AEnt ofcad and (e proponent &8 well 88 8y Felevant oommuny
IR TEET Of represeniling wihd Nas requesied 1 make 8 presentalian Dmny
o o &y precate land in these circumatances may ooy ake placg with The
B PlrTrEEsin Of 1hiy e of th Landg|

Irdarmal visils bo the localty of 3 matter before s Regional Pansl may aso be
ungeriaken by Regional Panel membars ot Sweir gwn discretion and in oiger
b Akl Ml uideratanding of the malles befnde the Pared I slch
EHTLIMSIINCEE, NOwever

s Panel membens shouid not emler ondo any and, @en § mibed by
rEirwner of B TegnDOURinGg PHODerTy Gamer of afty olhar person,

o Parel membes haukd nol daciess (he el oF alrerwse al an
appiication with any penson, incudng the applicant, any person
:&#ﬁmmh&mﬁt—mﬁm:mmwhmmamm
respact of 1he appication,

& Fanel members shouid sdviss the Charperson of such visits, and

»  Fangl membins Bee rermercad of their obigabons under section 5 5
of the Code of Conduct wih respect o mestings and Brefings

55 Quorum for a Reglonal Paned Mesting

A quorum for a mesting of a Regonal Pans is 8 maceity of is membens
{ineducding e Chaiparaa)

i e T
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57 The Regional Panel Measting

Regonal Parnel meelings &fe 10 D8 concucied in publs, unbess GlRetsss
direcied by the Minster, or unlpss the Chasrpersan is of the opirecn {hése ane
|ushfinbie reasons ko concuet Ay D of (fe mseling N closed SseEson

dusiifiabie reascns o conduc] amy pan of e meeling in Ciosed sessain My
"'-:J-l.i# thir Regional Pareds congidenation of
Cammahtal rdanrmation of 8 confidental natine (Fad sauld, i
DifCiCed
&) prejudics the commescial posiion of the person who suppied &, or
By revedl a trade secrat. of
2 Aonee concerning itigalion. of Regional Panel advice 1haf would
obsperyree (D privilaged) frodm prosduclion in kel proosedings o for
gttt purposes on the ground of sgal professional prvilegs,
3 Infoimabon concaTeng T nalure and location af o place or an fem
of Aborgrad sigrificance on conmmunity land,
4 A potanhal confict of inbengs of @ memDer, of
5 Totransact busress outside of a formal meeling as provided in
wectan 5.0 of fess procedues

Befors the Chaspenson decides o conduct amy pan of & Regional Panel
meeting in closed sesson, the Charperson may alkee mambers of tha pukiic
b radion reeserrintiors as b0 whisthes thal padt of (ke meeting shoud be
ciosed

Wiene 8 Chairperson ecedes i closs ary (an of & Regeanal Pansd meebng,
tiet neasors for closing that pert of the mesting must be recorded i the
rrinies: of the meehng

5.8 Fresentsthons of Regionnl Fansd Mesting

The Craerperson will cetenming e crded of precentabons to 1Fe panel Tha
el memben may ask gueshorns of (hoss making présentabon - Tha
amiang of Brnar afarded to persans beng b wik Do at i dsenghcn of
the Chairpe rson

{a) Presentation by the applicant
P o Sorgedenng @ Sem, The speplicsn] wall b ghean [he opporiumndy i
oubree (e proposal nd, walh the apprdwal of the Charperson, respond

wihisip SOEMORNAE 10 By EEuss Tased dunng pults notfcaion of the
aessepsmment of The applicaton

(b}  Presentation by persons ot bodies who made submissions

Perscrs (06 parsons on berall of bodes) who msce B SUlNTessGn on i
matter befors the Regional Pane! may request 1o address thi Pang
Riquests can e made bo he Panel Secralarisl priof i he meslng

Whane B Erpe group of peopls have common mees, ths Chsrperson may
el il 8 SpORERPEresn Db ppspoinled 50 Gpedk an DEhall of the gioup. The
Chairpersan will seek, where piaclicable, o ersuce that all groips of
IOl wihi FEcLEE] 10 adoress The Fand are Meand

i e =%
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el Predentatien by parson responsible for assasamant

& pergdn resporsible for the assessment nepor and recommendastons & fo
be present ol The Regonal Panel mestng during consiceraton of that iem
Dthar Wechncal gxperts. inpm By council 5 BpEropnate may also be presen
Funvirsg) regard 1o he nature of the maller belore the Repoanal Pasel (e
DM ngingrs Brad e bke)

T pared My nequesl Fssisiancs NG [hal persan of Densons Ciartyirg
issues regarding The sssessmend of matiers immed earfier by (he appécart or
PEracas wihd Mads gLismegions

Mobe & pesreon fesponsdile for (he sssesament report cam be afther 1he

HrTS0n w0 PRR R ST SEEERRmEaTT FRROET, OF @ POTROT IN & SUPITYSCY
ol wio Bocephs fespormdbity 1o 1he fepofl Snd dS febammendalons.

(d) Preseniation by & panel appobnbed expert

For this purpose of debemmmnng & develapment sepicatcn, of 50 applicaton
ba modfy & develnpment consent, 8 Regionsd Panel mby obisn independent
ICEEAEEENE rOpOts, MheCi NG ARESIANC) &6 1Ny P frerics R,
partcularky in relation to complex techrical matiers. Thes woulid be in
addilion bo ary assessmend fepor of obfr informaltion paoraded by he
relevant council in assessng the application. Depending on 1he
cifeirmsiances, the aapert may subime 8 reper with recommendatcns
directly fo Regicrad Pansl. 0 addficn, 1he expert mary Be mwited b present
1oy Gifcnrres of the resigaTion Bf The puble mestng

5.2 Tronsaciion of business oulside formal mastings

A Ragional Fared can tranaact sy of s usness f If rendes M, ot & mestng
&1 winch mismibens paricipabe by elecinoric means inciuding eEphone and
choaad Cifciui Relevinion The eoturnenos of Such mestngs A Bkely o be
limited to exfracrdinary orourmstances. and s kisshy bo be inorder ko
CONCIIOE Dosiress PBrsacied subslarialy in 3 pubiic mesing

Clauss 200 of the EFGRA Rej provides hal

1. A plarning body (which ncludes & Regonal Pared) may, f i thenks
f, irerenct smy of s busress by the circulsion of papers amang al
the memibers of the planning body for the mather o (R Bme Deing,
Al @ rEsniUnion N witing aperoeed I wnsing by a majonty of 1Thoss
mesmbers s taken to be & decision of the planning body

2 The pianning body may, i i Sinks 0 iransact ary of 8 Dusiress ol
& meating &l which members {0 some members} partcipats by
IsEphone, cosed-siltial lEevRlon of oRer means, bul anly § 8y
memiber W SpeakE on o mater befone (he mesting can be feard
by el Ol Peler PTRTEETS:

3  For thi purposes of
{a) Ewe apirowal of & rescluton wnder subciaoss (1), or
b} @ megding hedd in pocordance with subclause |2
The charpersan and each membed of the planning body have the
wame woling rghds as thy have 82 an ordn@ng mgting of e
planring bedy

i e
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§.10

6.1

512

4 A resdluon Spiovied under subcliuse (1) B, sulpect 1o M
rsfuiations, o be recorded n the menutes of this mestings of the
plannirg bocy

8 Papes may be ciroulalied smang ths members for the purpases of
wubctauss (1) by Tecsimde o ol ParsmeEsn of the mormation n
ithe papers Gorcerred

Obligation te consult council - H adverse financial impacts

ARWD’HI Parl sl reo? ks 8 decesion Bal will have o that maghl
reascnably be expeciod 0 Fave B significanity poverss Tirancsad imoact on a
councsl until 2fer i has corsuted with the councll These costs may be
apsainied wih e reed far adcklional infasinuciuong oF Benvices

The caneaiRBlon may b in wiiteag, with e coungd gven & specilisd trme o
respond in wiiling  Where a meeting with the General Manager (or
Prisaraiai) i o B Pl B0 descus the maled, & paned rembets ahould be
prese and minubes kispl of The meebng ard @ gutcomies

Making the determination

wWhene o decmion cannot be made by consersus, the decmion of the Regonal
Panel 40 D frdds Dy magonty vobe  The Peesiing re misr will Fres B
mecond of cosling vobe  nequined becarse of an equaity of voles

A decigion may be debered o any reason iIncliading the obiaining of
addifional infaemation of adwioe.  in ikt crcumalianoes, 1he decmeon may be
mace 510 SUbEeguent maesrting, inciuding B meeting conducted by the
circliason of papers or by elecironis means in accordance wilh clause 2881 of
lreg Ervvarcrareanla’ Fianiwy] @nd Assasaman! Regutahon 2000

The Regenal Pared may engace sxperis 16 oiaim independenl sovics and
ssistaroe an the pane thinks At 1o ensune adequales and approprade
infrmnation is available o consaderation in making & determination

Whena (he delermraton & not comsssient with The recommendahors by the
rebrvag courel officars, the Rogional Paned will be regumed to provide
FESSCS

Sacton B2A revews ane nof avaiable in respect of delerminstions by

Regonal Pansts

Racording of mbnutes

The Crarpersan & resporsibls for snsunng ihad full and sccumbs minubes ang
ke af the proceedings of each meeling of a Regonal Panel

Tha uncorfrmaed minutes must be endonssd by e Charperson and made
publicly Evailable within el (5} diys of Fa Fegonad Fanel mesting. A copy
& the unoorfnmed menyUbes must ks e provided 10 1he mespaen! counals
wiich pasticipated in The Regonal Parsl Mesting, 6roe ey Fave beeh
endorsed by the Chainpersan, Panel members may sutmi any proposed
cosriscions of the uwoonivrmed mirules 1o Bhe Panel Secretacial ot disinbution
by th Panad P mikers. prior G0 D it ing B whech B miretee aen o by
corfrreed

e e e e
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Thae manules of 8 mmeeing st De-submitod for conferatian at e i
ofcirary meseting of the Regenal Paned Yhen the minules have been
conferned af & subseguent meehng of the Regional Panal, ihe Chasperson of
Erarl megting miust sign hem

Tha minuties must recond
(@) TreE cpnandg and cloaing hmees of the maaing
B T robirees of sis]e reimbeds (oF (P BRarmales] presant 5l he
MRS ey
e T rebmes of the counod members (of Their alamalés] m respect of
el e

(dy Any decioide of inteces! made by 8 menmbes and (e féason fof al
iU of Fdetes] Brd sl B e ""'Ilk.l‘l; [ i ionrg
particspadnd i Ehe desyussn oF cabprmmnation of The maite

(B} The rarmes of aach petaon hesfd By the Regonal Parsd in respect of
an dem and & sumimany of ey issues raised

f} The decmion of the Regonal Paned tor each dem. Whene the:
debarrrandisn s nol Gorarhen] with e PesCarrenceat el Dy The
nedervan] oounc officars, the Epllowing must b provided

(9 PFessons {or he decison, and

(K Ay eoncibons of CERENT OF Changas 1o e [ecp e
conditsons of appeoyal
@) The remas. of - @ach mamber who voled for, and of ach membar who
voled agairst
e ade reconded Dy an officer of ihe Fared Secretanal The Fane
Zecretannf = resporsible fof keesping reconds of he Regional Panels

Frocedure dor Se Dperatan of JE8F
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6. Post Meeting Procedures

6.1 Hesuing thi rofice of debsmenation

Thap nobog of delarrirg§on & =eiapd by [ council Thaf ecevad This
dhevikopment apphcaton followerng The decision of ihe Regional Panel and n
mocoedanon with the EFEA Aol and Regulabon and the councd s nommad
procedunes

62 Monitoring of and compliance with conditions. of approval

Tha Gouncd 58 The cormea nt Bulhefy will sonbinues 1o b sespo i Tor (e
manioning of and anfoecng complisnos with, oy condtons of e
v opemesnl Corms]

8.3 Appeals sgains determination where Coundil i applicant

dppea’s againsd the delenmiraton of & Regpansl Panel ane 1o be delercied
by the council et necekved (he development application s though the
e Brirsnaben wie mace iy ihe council

Hawesar, the EPAA Reguintsrs prowics hat wisde & council B e
Bppleant and makes an apeead of DN ED COMMBNCHE Land and
Ernifohrment Coun procesdings concerming & Regional Fane| determirsatan
in mespect of ihe Councifs appicaton. the Rogonal Pared wil be the
relevant respandend in such procsedings

Fooadures ior B OpemSan of R0 Fage 17
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ATTACHMENT 3
LETTER FROM LGSA

Local Government Shires Assoviarion al NEW

Avusoogation of W

Liar el WO DD Oul |50
LTy 200

AliH: Marary pod Fencrmal Manaprer

Julid Heglonal K'lan nisg Tanels

a5 cacci sl be gwere, Disat :':""F'-":““I Fianning I'anc’s comgenpegl eac Dol Z3059 0 1g= n:gi-:ns ] ]
St Dae 'z =al Tar e weslemn eopandz o doe 10 CAMINCAZE 5230,
The Misccianians raric ta upgEns e Farid, Wl a rajeribe of 5 aapeeetal mesmbas uehiZing Ce
haie] sud uly oo vorinl s ines, 1ka Panels wil” aafempieg hva’ e L'lll!iﬂg mrd lacal nccouak lils.

W g alsp soaseoel 1Ral By g32 anctar laver v bupensrpey rrad o ary o lhe desizicn raking pro<ess
anmd rer likely 43 inzzeare the con® aenl nvm laben ba final s deeeleprcal szgliaimn

Wororeer <ly et wilh e Minegz i Flinesez 1 disoess 102 planaing elep: ageieds, neludiag, Sl Hapaoeeal
I'lnnning Pares and roccnies) e shz M cogies pes oo

2 et vl o e pEcfoimanze ol plnering ambanes vl e Faneld aller e Firse sis mecntl s ol
pacration; aind

cr: lonne tqe dimucr al Ure 3 poing cosls cf e Fanels (edminiswrzine sodks and cxpenscs ol

sintezmemlrs] wall I dunded by e Slale Suserereent brsspd the 20001 C Danrcizl weer
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ATTACHMENT 4
PRESS RELEASE — HUNTER COUNCILS

59 Bonville Avenue,
PO Box 137, Hunier

THORNTON NSW 2322
Ph: (02) 4978 4040

Fax: (02) 4966 0588
www.huntercouncils.com.au

BOARD CALLS AHALTTO
PLANNING PANEL NOMINATIONS

For release 22 May 2009:

The Board of Hunter Councils comprises the Mayors of all eleven local government areas in
the Hunter Region.

At its meeting of 21 May 2009 the Board discussed the operation of the Joint Regional
Planning Panels to be introduced by the State Government from 1 July 2009 and, more
specifically, the required nomination of Council representatives to those Panels by 5 June
2009.

The Joint Regional Planning Panels as devised by the NSW Department of Planning will
comprise three State Government-appointed members, including the Chairperson, and two
representatives appointed by the local government area where the development is located.
The Panels will stand in the place of a council in the determination of all commercial,
residential, mixed use, retail and tourism developments valued between $10 million and $100
million, 'ecotourism’ projects and public and community infrastructure projects valued over $5
million, certain coastal developments currently considered under Part 3A, designated
development and development over $5 million where the council is the proponent.

According to Cr Julie Lyford, the Chair of Hunter Councils, local government in the Hunter is
committed to a more efficient and effective planning system. She said, “Councillors and
council staff in the Hunter Region are supportive of refinements to legislation and practice
that will make the planning system in New South Wales more transparent, defensible and
apolitical. At our meeting the Mayors were unanimous in the view, however, that as currently
proposed the Joint Regional Planning Panels will act against planning reform because the
Department of Planning has failed to consider how the Panels will actually function and how
issues, for example, of conflict of interest and communication will be addressed.”

She added, “Local government in the Hunter is not prepared at this stage to recommend that
Councils nominate representatives to the Planning Panels because no real guidance or Code
is offered as to how these representatives will manage on the one hand their ‘independent
from Council’ role on the Panels with, on the other, their day to day activities as Council
planning and development staff or as Councillors. The two roles are potentially diametrically
opposed, and we cannot see — especially in the absence of any real guidelines on real life
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operations — how possibly fatal compromise to the development assessment process can be
avoided.”
As a result of the above the Board of Hunter Councils has resolved the following:

1. To support the submissions to the Department of Planning made by the NSW Local
Government and Shires Associations and the Local Government Planners Directors
Group in regard to the Joint Regional Planning Panels

2. To urgently seek extensions to the 5 June deadline for Panel nominations and the start
date for Panel operation, and

3.  To advise member Councils of Hunter Councils not to nominate representatives on the
Planning Panels until such time as guidelines and codes of conduct are created.
The latter resolution is an unprecedented move for local government in the Hunter, and
reflects the gravity of the situation potentially confronting the planning system in our region.
The Board will also as a matter of urgency be sending a delegation to Sydney to meet with
the Department of Planning and / or Planning Minister Kristina Keneally to seek deferral of
the deadlines and to secure a fundamental reassessment of how the Panels will operate and
be resourced.

Ends

For further information please contact:

Cr Julie Lyford, Chair, Hunter Councils on (02) 6558 1995 or mobile 0427 278 860
or

Roger Stephan, CEO Hunter Councils, on (02) 4978 4043 or mobile 0433 633 564

PORT STEPHENS COUNCIL 175




MINUTES FOR ORDINARY MEETING - 9 MARCH 2010

ATTACHMENT 5
COMMENTS ON CODE OF CONDUCT BY EXECUTIVE OFFICER - GOVERNANCE

1. General Conduct

2.1(a) — Will the Panel be considering matters that may relate to other Acts
and /or Regulations? The Code only states under this clause members of the
Panel can only contravene the EP&A Act. | would suggest this should be
inclusion of all Acts and Regulations as per the LG Code of Conduct.

Would this clause also need to include LEP's and DCP’s2

2. Page 1, 3rd paragraph under the heading “Application of the Model Code of
Conduct for Local Councils in NSW (Model Code)".

This paragraph states that whilst a councillor or staff is exercising the functions
as a Panel member then the JRPP Code applies. | believe that this may
give rise to conflict between this Code and the LG Code of Conduct.

3. Conflicts of Interest
3.2 - The words “appropriately manage” and “take appropriate action” are
used. What is the definition of these two terms?2 This may give rise to
confusion for some panel members given a conflict of interest exists where a
reasonable and informed person would perceive a conflict. One person
definition of “appropriate” will always be different to another. Needs to have
a more defined language.

4. Obligations of JRPP members

5.1 (a) = There is no reference to the provisions of copyright in this  clause.

5.1 (b) — Has consideration been given to the implications on Council
resourcese

5. Inappropriate Interactions

5.5/5.6 — There is no reference to Inappropriate Interactions with Councillors
however there is of Council staff.

6. Council staff - avoiding the potential for a conflict of interest
5.8 —1 have major concerns with respect to Council staff being involved  as

panel members as this may give rise to a conflict of interest in their Council
role through the development assessment process.
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7. Reporting Breaches

9.3 —this clause provides the procedure to be followed once an allegation
has been made and the information that must be given to the person to
whom is alleged to have breached the Code. 9.3 (a) requires that the full
particulars of the alleged breach be provided. | assume this would include
the name of the person/s who reported the breach. If this is the case has
consideration be given to the provisions of the Protected Disclosures Act
(PDA)as if the informant is a Public Servant (Local or State Government) then
they can claim protected under the PDA. The Ombudsman and ICAC advice
is that Councils should apply the provisions of the PDA whether requested to
do so or not. There are serious implications for Council under the PDA. There is
no reference in this Code of the PDA.

8. 9.4 —This Code states that while a member of the panel this Code would
apply, but Clause 9.4 does not deal with breaches of this Code other than
report it back to Council. | question the ability for Council to then proceed
with a breach of another Code under the Council Code of Conduct
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ITEM NO. 6 FILE NO: PSC 2009-04981

WALLAWA ROAD NELSON BAY - FUNDING OF TRAFFIC CALMING
TRIAL

REPORT OF: TREVOR ALLEN — MANAGER INFRASTRUCTURE PLANNING
GROUP: SUSTAINABLE PLANNING

RECOMMENDATION IS THAT COUNCIL:

1) Endorse the funding of implementation of the three (3) month traffic calming
trial in Wallawa Road Nelson Bay — to be carried out this financial year.

COMMITTEE MEETING - 09 MARCH 2010

RECOMMENDATION:
Councillor John Nell That the recommendation be
Councillor Sally Dover adopted.

ORDINARY MEETING - 09 MARCH 2010

066 Councillor John Nell It was resolved that the
Councillor Geoff Dingle recommendation be adopted.
BACKGROUND

The purpose of this report is to inform Councillors of the funding obtained fto allow the
implementation of the 3 month frial of speed cushions in Wallawa Road, Nelson Bay. At the
Council Committee meeting held on 9 February 2010, it was resolved that the matter be
deferred to allow the investigation of funding the proposal in 2009-2010. This was then
adopted at the Ordinary Council meeting on the same date (Minute 011).

FINANCIAL/RESOURCE IMPLICATIONS

Following discussions with Council’s Engineering Services Manager, and recognising
the Councillors’ wish to prioritise the Wallawa Road project, the Works Program for
2009/2010 will now be adjusted to enable the installation of speed cushions in
Wallawa Road in the current financial year. This has been made possible by the
reallocation of cost savings and surplus materials from completed projects.
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LEGAL, POLICY AND RISK IMPICATIONS

The installation of fraffic confrol devices on a public road is controlled by provisions
of the Roads Act 1993 and requires a 28 day period of public exhibition prior fo a
final decision being made by the relevant roads authority. The community survey
which has been conducted in Wallawa Road meets this requirement and Council
could resolve to install a traffic calming scheme in Wallaowa Road on the basis of the
community feedback received.

SUSTAINABILITY IMPLICATIONS
Includes Social, Economic and Environmental Implications

The installation of traffic calming will benefit Wallawa Road residents by reducing the
speed and volume of traffic using the street and by improving their amenity and
safety.

CONSULTATION

A community survey was carried out in the Wallawa Road area to gauge the feeling
of residents towards the safety of Wallowa Road and toward different traffic calming
options. 84% of respondents favoured some form of traffic calming, with 42%
favouring speed cushions.

OPTIONS

1) Adopt the recommendation to accept the proposed funding measures to
allow installation of speed cushions in 2009-2010.

2) Reject the recommendation and resolve to take no action for a 12 month

period and then review the situation.
ATTACHMENTS
Nil.
COUNCILLORS ROOM

Nil.

TABLED DOCUMENTS

Nil.
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ITEMNO. 7 FILE NO: A2004-0511

LOCAL TRAFFIC COMMITTEE MEETING - 2N FEBRUARY 2010

REPORT OF: TREVOR ALLEN — MANAGER, INTEGRATED PLANNING
GROUP: SUSTAINABLE PLANNING

RECOMMENDATION IS THAT COUNCIL:

Adopt the recommendations contained in the minutes of the local Traffic
Committee meeting held on 2nd February 2010.

COMMITTEE MEETING - 09 MARCH 2010
RECOMMENDATION:

Councillor Sally Dover That the recommendation be
Councillor Bruce MacKenzie adopted.

ORDINARY MEETING - 09 MARCH 2010

067 Councillor Peter Kafer It was resolved that the
Councillor Ken Jordan recommendation be adopted.
BACKGROUND

The purpose of this report is to bring to Council’'s attention traffic issues raised and detailed in
the Traffic Committee minutes and to meet the legislative requirements for the installation of
any regulatory fraffic control devices associated with Traffic Committee recommendations.

FINANCIAL/RESOURCE IMPLICATIONS

Council has an annual budget of $41 000 ($25 000 grant from the RTA and General
Revenue) to complete the installation of regulatory traffic controls (signs and
markings) recommended by the Local Traffic Committee. The construction of traffic
control devices and intersection improvements resulting from the Committee’s
recommendations are not included in this funding and are listed within Council’s
“Forward Works Program” for consideration in the annual budget process.

The local Traffic Committee procedure provides a mechanism to respond to and
remedy problems in accordance with Council’s “Best Value Services” Policy. The
recommendations contained within the local Traffic Committee Minutes can be
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completed within the current Traffic Committee budget allocations and without
additional impact on staff or the way Council’s services are delivered.

LEGAL, POLICY AND RISK IMPICATIONS

The local Traffic Committee is not a Committee of Council; it is a technical advisory
body authorised to recommend regulatory fraffic controls to the responsible Road
Authority. The Committee’s functions are prescribed by the Transport Administration
Act with membership extended to the following stakeholder representatives; the
Local Member of Parliament, the Department of Transport, NSW Police, Roads &
Traffic Authority and Council.

The procedure followed by the local Traffic Committee satisfies the legal
requirements required under the Transport Administration (General) Act furthermore
there are no policy implications resulting from any of the Committee’s
recommendations.

SUSTAINABILITY IMPLICATIONS
Includes Social, Economic and Environmental Implicatfions

The recommendations from the local Traffic Committee aim to improve fraffic
management and road safety.

CONSULTATION

The Committee’s technical representatives are the Police, RTA, and Council Officers;
they investigate issues brought to the attention of the Committee and suggest draft
recommendations for further discussion during the scheduled meeting. One week
prior to the local Traffic Committee meeting copies of the agenda are forwarded to
the Committee members, Councillors, Facilities and Services Group Manager,
Intfegrated Planning Manager and Road Safety Officer. During this period comments
are received and tfaken into consideration during discussions at the Traffic
Committee meeting.

No addifional consultation took place as a part of the meeting of 2nd February 2010.

OPTIONS

1) Adopt all or part of the recommendations.

2) Reject all or part of the recommendations.

3) Council may choose to adopt a course of action for a particular item other

than that recommended by the Traffic Committee. In which case Council
must first notify both the RTA and NSW Police representatives in writing. The RTA
or Police may then lodge an appeal to the Regional Traffic Committee.
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ATTACHMENTS

1) Minutes of Local Traffic Committee Meeting held on Tuesday 2@ February
2010 at 2:30am

COUNCILLORS ROOM

Nil.

TABLED DOCUMENTS

Nil.
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ATTACHMENT 1
LOCAL TRAFFIC COMMITTEE MEETING
HELD ON TUESDAY 2N° FEBRUARY, 2010
AT 9:30AM

Present:

Mr Craig Baumann MP — Member for Port Stephens, Cr Frank Ward, Mr David Vant —
Roads and Traffic Authority, Mr Joe Gleeson (Chairperson), Ms Michelle Page, Mr
Graham Orr - Port Stephens Council

Apologies:

Senior Constable Simon Chappell = NSW Police, Mr Brian Mosely — Hunter Valley
Buses, Cr Peter Kafer, Mr Mark Newling — Port Stephens Coaches

A. BUSINESS ARISING FROM PREVIOUS MEETING

B. LISTED MATTERS

C. INFORMAL MATTERS

D. GENERAL BUSINESS
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PORT STEPHENS
LOCAL TRAFFIC COMMITTEE AGENDA

INDEX OF LISTED MATTERS
TUESDAY 2nd February, 2010

A. BUSINESS ARISING FROM PREVIOUS MEETING

604 _06/09 COOK PARADE LEMON TREE PASSAGE - COMPLAINTS RECEIVED
REGARDING VEHICLES SPEEDING

44 12/09 MARKET STREET FINGAL BAY — REQUEST FOR SHORT-TERM PARKING
RESTRICTIONS AT THE NEWSAGENCY

B. LISTED MATTERS

01_02/10 NEWLINE ROAD RAYMOND TERRACE - APPLICATION FOR BICYCLE
RACING BY THE HUNTER DISTRICT CYCLING CLUB

02_02/10 MUSTONS ROAD KARUAH - REQUEST FOR FORMALISATION OF
EXISTING 40 KM/H SPEED ZONE IN KARUAH ABORIGINAL
COMMUNITY

C. INFORMAL MATTERS

D. GENERAL BUSINESS
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A. Business arising from previous meetings

ltem: 604 06/09

COOK PARADE LEMON TREE PASSAGE - COMPLAINTS RECEIVED REGARDING VEHICLES
SPEEDING

Requested by: A resident
File: PSC2005-4020/021

Background:

The NSW Police raised item at Traffic Committee in June 2009 following
representations from a resident of Cook Parade. The resident had taken details of the
vehicles involved in alleged dangerous driving and had contacted Police but was
disappointed with the lack of follow-up action.

Council subsequently installed traffic classifiers in Cook Parade to determine the
speed and volume of traffic. Data indicates moderate speeds and low volumes of
traffic using the street.

The resident claimed that the survey did not give a true indication of the traffic
problems because it was taken during the winter months. The Committee
recommended installing traffic classifiers during summer to again collect the traffic
data. This second survey has been undertaken and assessed and is submitted to the
Committee for consideration.

Comment:

Traffic data now spans the peak holiday season in January 2010. The data still shows
moderate volumes of traffic with an average of approximately 300 vehicles per day
and an 85t percentile speed of 57km/h. This compares favourably with other local
streets of similar design. However, some excessively high speeds were recorded and
a report will be forwarded to Police to assist in enforcement.

A summary of the speed statistics collected during the latest survey is attached
(Annexure A).

Legislation, Standards, Guidelines and Delegation:

Nil

Recommendation to the Committee:

For discussion

Discussion:

The Committee observed that the traffic data did not differ markedly between the
mid-year and the holiday period. The speeds observed during the most recent
survey were more indicative of isolated speeding incidents that could be effectively

targeted for enforcement using the data collected. This data will be supplied to
Police. The Committee did not support installation of speed humps in Cook Parade.
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PORT STEPHENS TRAFFIC COMMITTEE ITEM NO.604_06/09 ANNEXURE A
Tuesday 2 February 2010 Street: Cook Parade Page 1 of 1

Spead S5Tatistics

Site: cock Farade Lemon Tres Passage
Pescription: Mid block as per mid year location
Filter time: Monday, 11 lamuary 2010 == Friday, 2% January 2010

vehicles = 5483

:nqﬁed speed limit = 50 km/h, Exceeding = 1157 (21.10%), Mean Exceeding = £1.18
m;s

Maximum = 137.8 ke/h, Minieum = 10.2 km/h, Hean = 46.9 km/h

85% sSpeed = 57.2 km/h, 95% Speed = 63.4 km/h, Median = 47.2 km/h

Speed Bins

Spead Bin Eelow Abaove

o - 40 1291 23.5% 1291 23.5% 4192 76.5% |
40 - 50 3035 S55.4% 4326 TH.9% 1157 21.1% |
B0 = &0 6258 11.5% 4954 90.4% £29 a.6% |
G0 - 70 452  B.2% 5406 95.6% 7r l.4% |
0 = 80 &2 1.1% 54658 99.7% 15 0.3% |
&0 - 90 B 0.1% L4476 99, 9% 7 0. 1%
o0 - 100 3 0.1% 479 99, 9% 4 Q.1% |
100 = 160 + 0. 1% 5483 100.0% 0 0.0% |
1e0 - 170 0 Q.08 5483 100.0% o 0.0% |
170 - 180 0 0.0% 5483 100, 0% { 0.0% |
180 - 150 { 0.0% 54563 100.0% a 0.0 |
190 - 200 o 0.0% 5483 100.0% G 0.0%
speed Timit fields (Partial days)

Limit | Ealow Abaove
0] 50 {PsL) | 4326 TH.9% 1157 21.1%
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ltem: 44 12/09

MARKET STREET FINGAL BAY - REQUEST FOR SHORT-TERM PARKING RESTRICTIONS AT THE
NEWSAGENCY

Requested by: Cr Ward
File: PSC2005-4019/247

Background:

Cr Ward requested installation of a 15 minute parking bay in front of the service
station and paper shop at Fingal Bay. A large number of seniors from the Village and
other local retirees need a quick stop fo get their papers and a 15 minute parking
space there would provide more convenient access for them.

The Committee considered this matter in December 2009 and requested further
investigation as to whether a mail zone was also required.

Comment:

There is currently a bus stop on Market Sireet prior fo the Boulder Bay Road
intersection, as well as a street posting box.

Australia Post was consulted on the need for a mail zone for the street posting box
and they advised that the street posting box is cleared 4 times each day and that
parking is required for mail delivery vehicles as close as possible to the box.

Legislation, Standards, Guidelines and Delegation:

ARR Part 12 Div.7 — Rule 205 — Parking for longer than indicated
RTA signs database — R5-15, R5-26
Traffic control devices installed under Part 4 Div. 1 Road Transport (STM) Act

Recommendation to the Committee:

Install a ém mail zone as well as 2 spaces of 15 minute parking on the eastern side of
the existing bus stop and replace missing posts and signs, as shown in (Annexure A).

Discussion:

Part of the request, to install parking in Boulder Bay Road in the existing ‘No Stopping’
between the driveways of No.5, was not supported by the Traffic Inspection
Committee due to safety reasons. The other part of the request was to install one-
way travel direction in the laneway between Boulder Bay Road and Market Street.
The Inspection Committee did not support this as the laneway is wide enough to
allow 2-way trave. Making it one-way would lead to enforcement issues with people
ignoring the ftravel direction. The operators of the newsagency had expressed
concern that the post box may need to be moved. However the post box will
remain where it is and a mail zone is to be established on the end of the bus zone
with 15 minute parking next to it. This would address all concerns and allow for the
requested short-term parking.
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Support for the proposal:
Unanimous v

Maijority

Split Vote

Minority Support
Unanimous decline

N WIN|—
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B. Listed Matters

ltem: 01_02/10

NEWLINE ROAD RAYMOND TERRACE - APPLICATION FOR BICYCLE RACING BY THE
HUNTER DISTRICT CYCLING CLUB

Requested by: Hunter District Cycling Club
File: PSC2005-4023/225

Background:

The Club requested permission to use Newline Road for organised monthly cycling
events. The Club proposes to hold road cycling races on the 4t Saturday afternoon
of each month between April and October plus one special event being a masters
cup race on the June long weekend.

Riders would meet at the sports oval at the southern end of Newline Road before
heading to the start/finish line 200m north of Beaton Avenue. The proposed course
then runs to the Knitting Circle Memorial at the northern end of Newline Road. There
are proposed to be turnarounds at either end of the course with the southern end
turnaround being located north of Beaton Avenue.

The Club has supplied a traffic management plan (TMP) that includes traffic control
plan with identified signage for the race course.

Comment:

The Inspection Committee noted that the Newline Road Waste Facility is located
within the extent of the proposed cycle course. This facility generates significant
volumes of traffic, including heavy vehicles however it is not open on Saturdays. The
Committee also nofed that the TMP requires temporary speed zone reductions with
traffic conftrollers at the turnaround points. The RTA has advised Council that the use
of temporary speed zones would only be supported for a major event.

Recommendation to the Committee:
For discussion
Discussion:

The Traffic Committee noted that all members present supported the concept of
cycling events being held in the Port Stephens LGA, however there are significant
safety concerns associated with the current proposal that need to be addressed.
The RTA will not support the temporary reduced speed zones, as requested except
for a major event, such as a State title event or similar. The temporary reduced speed
zones are required to allow cyclists to be able to safely furnaround at the end of
each lap of the course. The locations nominated for the furnarounds at both ends of
the course are situated on barrier lines.

The Committee called on Council’s Traffic Engineer to licise with the applicant to
find an acceptable solution.
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Support for the recommendation:

Unanimous v
Maijority

Split Vote

Minority Support
Unanimous decline

N WIN|—

INTEGRATED PLANNING MANAGERS’ COMMENT:

Councils’ Traffic Engineer is confident that an acceptable outcome can be negotiated

with the Hunter District Cycling Club that addresses the issues raised by the Committee.
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Item: 02_02/10

MUSTONS ROAD KARUAH - REQUEST FOR FORMALISATION OF EXISTING 40 KM/H SPEED
ZONE IN KARUAH ABORIGINAL COMMUNITY

Requested by: Port Stephens Council
File: PSC2005-4025/015

Background:

Council recently took part in a road safety infrastructure assessment for identfified
aboriginal communities in NSW. As part of the assessment of the Karuah aboriginal
community it was identified that there are ‘40’ speed limit signs incorporated into the
existing aboriginal community sign. It was requested that the ‘40’ speed zone be
formalised and properly signposted in line with current RTA guidelines.

Comment:

The Traffic Inspection Committee noted that there are existing speed humps along
Muston’s Road consistent with a 40 km/h local traffic area. Signage should be
brought up to an acceptable standard and be formalised via the Traffic Committee
process.

Legislation, Standards, Guidelines and Delegation:

ARR Part 3 = Rule 22 - Speeding in a speed-limited area

RTA signs database — R4-240, R4-241

RTA Speed zoning guidelines

Traffic control devices installed under Part 4 Div. 1 Road Transport (STM) Act
Recommendation to the Committee:

Approve the installation of enfry and exit signs to identify the '40 Local Traffic Area’
at the Karuah Aboriginal Community, as shown in (Annexure A)

Discussion:

N/A

Support for the recommendation:

Unanimous v
Majority

Split Vote

Minority Support
Unanimous decline

N WIN|—

PORT STEPHENS COUNCIL 192




MINUTES FOR ORDINARY MEETING - 9 MARCH 2010

PORT STEPHENS TRAFFIC COMMITTEE ITEM NO. 02_02M1M0 AMNEXURE &
Tuesday 2 Fobruary 2070 Streot: Mustons Road Page 1of 1
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ITEMNO. 8 FILE NO: PSC2009-07030

WATER SENSITIVE URBAN DESIGN POLICY

REPORT OF: BRUCE PETERSEN — ENVIRONMENTAL SERVICES MANAGER
GROUP: SUSTAINABLE PLANNING GROUP

RECOMMENDATION IS THAT COUNCIL:

1) To place the Draft Water Sensitive Urban Design Policy on public exhibition for
a period 28 days.

COMMITTEE MEETING - 09 MARCH 2010
RECOMMENDATION:

Councillor Steve Tucker That the recommendation be
Councillor Bruce MacKenzie adopted.

ORDINARY MEETING - 09 MARCH 2010

068 Councillor Daniel Maher It was resolved that the
Councillor Ken Jordan recommendation be adopted.
BACKGROUND

The purpose of this report is fo gain endorsement of a Draft Water Sensitive Urban Design
Policy so that it can be placed on public exhibition.

Water Sensitive Urban Design (WSUD) is an approach to urban planning and design
that integrates land and water planning and management into urban design. It
relates to all parts of the urban water cycle and is included in town planning,
engineering design, asset management, urban landscaping and urban water
management. The most obvious effect of urbanisation on the urban water cycle is
an increase in stormwater flow events and the consequent impact on flooding,
waterway health and public safety (Engineers Australia 2006).

The overriding objective of the Policy is to protect downstream waterways from
pollution and localised flooding, help conserve water and create a cost effective
means of managing urban water runoff.
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Where feasible, under this Policy, Council will encourage community involvement
and appreciation of WSUD structures. For example some WSUD structures may serve
multiple purposes as parkland, landscaping and water retention facilities where
appropriate and safe to do so.

It is critical that the cost to the community of implementing WSUD facilities is
affordable in terms of construction and maintenance. History has shown that many
WSUD facilities can be attractive (and initially effective) however they can be
extremely difficult and costly to maintain. Therefore the WSUD Policy must ensure
that WSUD requirements are affordable and low maintenance.

The Policy to be effective will need to be supported by appropriate technical
guidelines which will relate to urban developments and urban stormwater design.
Water Sensitive Urban Design principles will also need to be incorporated into the
DCP.

Council staff are currently working with Hunter Council’s to develop a regional
approach to Water Sensitive Urban Design to ensure more consistency between
Councils and reduce duplication of effort. Rather than thirteen individual Councils
developing their own WSUD guidelines, it is proposed that regional guidelines be
developed. It is also proposed that regional fraining in the application of WSUD be
developed in cooperation with Hunter Councils.

FINANCIAL/RESOURCE IMPLICATIONS

It is not envisaged that the implementation of this Policy will consume significant
resources. A regional approach in particular will assist to reduce the cost of
implementing WSUD principles in engineering and stormwater design, development
conftrols and planning schemes.

LEGAL, POLICY AND RISK IMPLICATIONS

WSUD is strongly encouraged at a State and National level as it is widely recognised
as an appropriate means fo reduce the adverse impact of urban water on localised
flooding and downstream water quality. It is also considered that WSUD can help
reduce a Councils liability associated with localised flooding.

SUSTAINABILITY IMPLICATIONS
Includes Social, Economic and Environmental Implicatfions

WSUD is a sustainable approach to urban water cycle management as it takes into
account the economic, social and environmental impacts of urban water
management.
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CONSULTATION

Council staff have consulted with Hunter Councils, Wyong, Gosford, Lake Macquarie,
Newcastle, Great Lakes, Taree, Melbourne and Brisbane Councils when developing
the draft WSUD Policy.

WSUD was also discussed with Councillors at a two way conversation in February
2010.

OPTIONS

1) Place the draft Water Sensitive Urban Design Policy on public exhibition for 28
days.

2) Place a modified Draft Water Sensitive Urban Design Policy on public

exhibition for 30 days.

3) Do not place the Draft Water Sensitive Urban Design  Policy on public
exhibition.

ATTACHMENTS

1) Draft Water Sensitive Urban Design Policy.

COUNCILLORS ROOM

Nil.

TABLED DOCUMENTS

Nil.
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ATTACHMENT 1

Dont qulaw

C-O-U-N-C-I-L
DRAFT POLICY

Adopted:
Minute No:
Amended:
Minute No:

FILE NO: PSC2009-07030

TITLE: WATER SENSITIVE URBAN DESIGN
REPORT OF: BRUCE PETERSEN

BACKGROUND

Water Sensitive Urban Design (WSUD) is an approach to urban planning and design
that integrates land and water planning and management into urban design. It
relates to all parts of the urban water cycle and is included in town planning,
engineering design, asset management, urban landscaping and urban water
management.

The most obvious effect of urbanisation on the urban water cycle is an increase in
stormwater flow events and the consequent impact on flooding, waterway health
and public safety (Engineers Australia 2006).

The purpose of the Policy is to establish a Water Sensitive Urban Design framework
that aims to:

Remove waterborne pollutants to protect downstream waterways;
Minimise adverse impacts on the natural water cycle;

Reduce nuisance flooding and adverse drainage impacts.

Reduce the demand on potable water supplies;

Achieve a balance between the cost and benefits of water sensitive
urban design.

It is critical that the cost to the community of implementing WSUD facilities is
affordable in tferms of construction and maintenance. History has shown that many
WSUD facilities can be attractive (and initially effective) however they can be
extremely difficult and costly to maintain. Therefore this Policy will ensure that WSUD
requirements are affordable and low maintenance.

WSUD does not replace BASIX, which is a planning scheme introduced by the NSW
State Government to encourage water and energy efficiency in new developments.

PORT STEPHENS COUNCIL 197



MINUTES FOR ORDINARY MEETING - 9 MARCH 2010

WSUD however compliments BASIX by building onto the water conservation
component of BASIX.

PURPOSE

The Purpose of this Policy is to assist Council to establish a framework in which Water
Sensitive Urban Design practices can be implemented both by Council and the
Community.

DEFINITIONS

Water Sensitive Urban Design -

Water Sensitive Urban Design (WSUD) is an approach to urban planning and design
that integrates land and water planning and management into urban design. Water
Sensitive Urban Design is based on the premise that urban development and
redevelopment must address the sustainability of water (Engineers Australia, 2006).

BASIX -
BASIX is a NSW Government planning initiative that aims to ensure homes are built to
be more energy and water efficient.

Nuisance Flooding -
Flooding which causes public inconvenience but little or no property damage.

Ecologically Sustainable Development -
Development which aims to meet the needs of this generation while conserving our
ecosystems for the benefit of future generations.

OBJECTIVES

e To help remove pollutants from discharges to protect the stormwater system and
receiving waters.

e To minimise adverse impacts on the natural water cycle.

¢ To help protect biodiversity and ecosystems of local waterways.

e To help reduce nuisance flooding and adverse drainage impacts.

¢ To minimise adverse impacts on the natural water cycle.

¢ To help reduce total water demand and promote more efficient use of water.

e To achieve a balance between the costs and benefits of water sensitive urban
design.

e To ensure that Water Sensitive Urban Design requirements are affordable and low
maintenance.
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e Where feasible encourage community involvement and appreciation of WSUD
structures.

PRINCIPLES

1) This Policy applies to:

e The inifiafion of a process of education and creation of awareness within
the community in relation to the reasons for the importance of WSUD.

¢ Infrastructure planning, urban, industrial and commercial development,
stormwater design, landscaping, redevelopments or any activities that
interfere or interact with the urban water cycle.

¢ Urban Planning, Development Conftrol Plans, Urban Catchment
Management and any other matters that impact on the urban water cycle.

e Cooperation with other agencies responsible for enforcing or implementing
Water Sensitive Urban Design initiatives.

e A process of ensuring that when WSUD is proposed, its feasibility, flexibility,
reliability, cost, maintenance requirements and appropriateness are
considered.

POLICY STATEMENT

Education, Awareness and Cooperation

e Council will provide information to the community about Water Sensitive
Urban Design.

e Council will develop non prescriptive WSUD Guidelines to support the
implementation of this Policy.

e Council will work in cooperation with Hunter Council’s and other regional
Council's to encourage a regional approach to Water Sensitive Urban
Design.

e Where resources allow, training programs will be initiated for the
development and building industry and other businesses in Port Stephens to
help them understand their role in Water Sensitive Urban Design.

Planning
e Council’'s WSUD Policy will inform the Local Environment Plan and
Development Control Plans.
e Estuary and Coastal management plans, and Catchment Management
Plans will incorporate Water Sensitive Urban Design principles.

Infrastructure Management
1. Water Sensitive Urban Design principles will be incorporated into,
infrastructure/ asset management, drainage plans and restoration and
maintenance plans where appropriate for public and private assets.
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Environmental Protection
e Water Sensitive Urban Design principles will assist Council and the
community to protect water cycles and ecosystems receiving the
discharge from urban developments.

Guidelines
e Council will progressively develop guidelines to support the Water Sensitive
Urban Design Policy. These guidelines will assist builders and developers,
town planners, architects, urban designers, landscape architects, civil
engineers, environmental engineers and environmental managers to
successfully develop and implement WSUD.

RELATED POLICIES & PLANS

e Urban Stormwater & Rural Water Quality Management Plan
e Estuary management Plan
e Local Environment Plan

SUSTAINABILITY IMPLICATIONS
SOCIAL IMPLICATIONS

Water Sensitive Urban Design facilities can serve as valuable community assets in
terms of minimising localised flooding and pollution, and can also provide attractive
landscaping.

Council will encourage community involvement and appreciation of Water Sensitive
Urban Design structures. For example some Water Sensitive Urban Design structures
may serve multiple purposes as parkland, landscaping and water retention facilities

where appropriate and safe to do so.

ECONOMIC IMPLICATIONS

This Policy will not result in any negative economic impacts on the community. The
Policy requires that Water Sensitive Urban Design facilities be affordable and low
maintenance.

Without an appropriate Water Sensitive Urban Design Policy many stormwater
systems can have adverse economic impacts on the local community due in part to
flooding.

ENVIRONMENTAL IMPLICATIONS
The Policy will help to minimise the adverse impact of urban stormwater on locall

waterways and aquatic ecosystems including sensitive wetlands and estuarine
waters.
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RELEVANT LEGISLATIVE PROVISIONS
Environmental Planning & Assessment Act
Protection of the Environment Operations Act
Local Government Act

IMPLEMENTATION RESPONSIBILITY

Council staff that deal with Water Sensitive Urban Design issues including Planners,
Engineers and Development and Building staff.

REVIEW DATE

Three years from adoption.
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ITEM NO. ¢ FILE NO: PSC2009-00647
ADOPTION OF PARKING ENFORCEMENT POLICY

REPORT OF: BRUCE PETERSEN — MANAGER, ENVIRONMENTAL SERVICES
GROUP: SUSTAINABLE PLANNING

RECOMMENDATION IS THAT COUNCIL:

1) Adopt the Draft Parking Enforcement Policy and Guidelines.

COMMITTEE MEETING - 09 MARCH 2010

RECOMMENDATION:
Councillor Glenys Francis That the recommendation be
Councillor Bob Westbury adopted.

ORDINARY MEETING - 09 MARCH 2010

069 Councillor Bob Westbury It was resolved that the
Councillor Shirley O'Brien recommendation be adopted.
BACKGROUND

The purpose of this report is to seek adoption of the Draft Policy and Guidelines for Parking
Enforcement.

The purpose of the Parking Enforcement Policy and Guidelines is to provide standard
procedures to be followed by staff in parking enforcement, to establish good practice and to
enable fthe public to become aware of Council's parking enforcement policy and
procedures.

The Draft Policy and Guidelines (Attachment 1) were prepared after consultation with
Councillors, key staff and thorough analysis of other Councils’ policies. Council resolved to
place the draft on public exhibition and the exhibition period has concluded. One
submission was received.

The submission and its assessment is provided in Attachment 2. No changes to the draft
Policy and Guidelines are proposed as a result of the submission.
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FINANCIAL/RESOURCE IMPLICATIONS

The adoption of the Parking Enforcement policy and Guidelines is not expected to
have significant financial or resource implications for Council. Council officers are
already engaged in the parking enforcement function, having regard to a duty of
care to enforce the Australian Road Rules for safety and also to ensure fair and
equitable turnover of parking spaces to support commerce.

Whilst it is not expected that the adoption of the Parking Enforcement Policy and
Guidelines would have significant financial impacts, it must be recognised that
changes in focus, priorities and resourcing of this function can have budget
implications.

LEGAL, POLICY AND RISK IMPICATIONS

The draft Policy and Guidelines have been prepared having regard to the
applicable legislation relevant to parking enforcement and do not propose any
requirements that are more onerous than the legislation. They also refer to issues
such as duty of care and officer discretion which should be considered when
determining enforcement policies.

SUSTAINABILITY IMPLICATIONS
Includes Social, Economic and Environmental Implicatfions

The community benefits from safe and fair parking enforcement with the most
important objective being the preservation of safety of pedestrians and drivers.

Council's parking enforcement function can have economic impacts for Council
and the general public and business. Business benefits from enforcement which
stimulates turnover of parking spaces and access to CBDs. It is therefore important
that Council apply parking legislation consistently and fairly.

CONSULTATION

A Parking Policy Consultative Group consisting of Councillors Westbury, Francis and
Tucker was formed to consider this matter. The Group provided valuable input to the
drafting of the Policy.

Councillors also had an opportunity to provide input during a two way conversation
on 7 April 2009.

Parking enforcement policies of Newcastle Council, City of Melbourne and ACT
Government were also analysed when developing this draft Policy.

The Draft Policy and Guidelines were placed on public exhibition in accordance with
the requirements of the Local Government Act and one submission was received.
This submission was assessed and considered prior to the Draft Policy and Guideline
being referred to Council for adoption.
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OPTIONS

1) Adopt draft Policy and Guidelines

2) Request redraft of Policy and Guidelines in certain terms

3) Reject Policy and Guidelines and not have such a Policy and Guidelines
operational

ATTACHMENTS

1) Draft Parking Enforcement Policy

2) Submission by Nelson Bay and District Business Chamber

COUNCILLORS ROOM
Nil.
TABLED DOCUMENTS

Nil.
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ATTACHMENT 1
DRAFT PARKING ENFORCEMENT POLICY

Dort Suflbwt

C-O-U-N-C-I-L

POLICY
Adopted:
Minute No:
Amended:
Minute No:

FILE NO: PSC2009-00647

TITLE: PARKING ENFORCEMENT POLICY AND GUIDELINE

REPORT OF MANAGER ENVIRONMENTAL SERVICES

BACKGROUND

Council has resolved to prepare a policy to guide parking enforcement in port
Stephens. The draft policy and guideline was prepared after consultation with
Councillors, key staff and through analysis of the policies of other Councils.
OBJECTIVE

The purpose of the policy is to provide Council with a tool to guide Parking Enforcement.

The Parking Enforcement Policy and Guideline provides standard procedures to be followed
by staff in parking enforcement, establishes good practice and enables the public to
become aware of Council’'s parking enforcement policy and procedures.

PRINCIPLES

1)

2)

3)

4)

Council is the primary responsible regulatory authority for parking
enforcement.

Council has a duty of care to reasonably enforce available legislation in order
to maintain pedestrian and driver safety, promote commerce through
turnover of parking spaces and to enable fair and equitable access to
parking for special groups of motorists.

Council's enforcement policies cannot modify or exceed or fall short of
legislative expectation but can set the culture and priorities of the
Organisation in regard to the enforcement function having regard to local
issues and resourcing available.

The policy and Guideline has been prepared to guide the enforcement
function having regard to existing legislation.
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POLICY STATEMENT

See aftached policy document
RELATED POLICIES
Compliance Policy
SUSTAINABILITY IMPLICATIONS
SOCIAL IMPLICATIONS

The community benefits from safe and fair parking enforcement with the most important
objective of Council being the preservation of safety of pedestrians and drivers.

ECONOMIC IMPLICATIONS

Councils parking enforcement function can have economic impacts for Council and the
general public and business. Business benefits from enforcement which stimulates turnover of
parking spaces and access to CBDs. It is therefore important that Council apply parking
legislation consistently and fairly

The adoption of the Parking Enforcement policy and Guideline is not expected to have
financial implications for Council.

An annual budget projection is made for fine income consistent with resource allocations to
the function. Other Council revenue that is related to parking enforcement is revenue from
paid parking in Nelson Bay.

Whilst it is not expected that the adoption of a Parking enforcement policy and Guideline
would have significant financial impacts, it must be recognised that changes in focus,
priorities and resourcing of this function can have budget implications.

ENVIRONMENTAL IMPLICATIONS
Nil recognised Environmental implications
RELEVANT LEGISLATIVE PROVISIONS

Australion Road Rules
Local Government Act

IMPLEMENTATION RESPONSIBILITY

Co-ordinator Environmental Health and Regulation
Rangers Team

REVIEW DATE
3 years from adoption

PORT STEPHENS COUNCIL 206




MINUTES FOR ORDINARY MEETING - 9 MARCH 2010
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Part 1 - Objectives

Wision

L1

We wolue safe poking prociices
and the provison of eguitchle
arxd for occens o poking
facities lor o Pord Slephens
rasidents ard visitors.

The purpase of the Guideling

The purpose of this guidelina is to:

Frovide stondce S proceduras 10 b (cllowed by ol Officears.

Provide guidalines so thal o Officens con camy oul their duties fo
fhe some stondard and avold wsing different interpeetations,

Act o5 an ongoing reference document for Officens. Mangers
and Councd 5o thal all sickeholders apply o conshitent approach
1o porking endorcement

Ao rawy Olficers dunng hein minial iraning peroc.

T encbie ihe public 1o become warne al Councll s park iﬁ';r
anlfofcamen! procaduras and policies.

1.2

What is the Purpese of Parking Surveillance?

The purpose of porking survelllance s foe

rbonitor ond promade rood and pedashion safely
Brsure the eguitable use of kerbside porking speaces

Brsure pofking lumover 10 Sasl commarce and rode o Gociss
fo aredas of kigh demond.

Ensure compdance with the Awsiidion Rood Rules 1999 ond
cesocloted Reguiations.
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o To imperowe weRcLar and pedesingn oo cast Lof résdents, workerns
SOREAE and vislon 10 Ihe LA

§ Frowviche Civie mlomolon

# Iveslioate and ach on SO phainis

e Foprgsent Porl Slephers Coundil in o profegional and courtaous
mannsr.
1.3 LUnklo Council Pollcles

fres quideineg hos been developed under Porl Slephens Council's
Forking Policy w0, Referance shodd aio be moade 1o Council's
Compiance Pokcy

(1]
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2.1

Fart 2 -Officers Responsibilities

Officer's obligofion

Officer's obligaiions are thol;

Cfflcers conduct octhdiles with the Righss! standards of ethics
and integrily

Officers enture policies ond procedures ore lolowed and
infamc conlicls are odherad Ho.

Officers  icke  resporsibiily for  thelr own decisions,
parformonce ond ochievements.

Offcers support an eguitcble working envirorment by tfrecting
coleogues and customers Taily and with dignity ond respact.

Officers work within the team to achieve teaom goals.

Officers embroce new ideos, technology. systems and
ETOOEIREE.

Cifficer recognise the afforts, conlibutions ard achievemenis
of ainers wilkin The Team,

Officens respect the dveraly of indhicducs and valuse Their
coniibution fo Part Shephans Councl,

Citficars musl be consslent,
Cilficerns should be courfeous and polile,

WREn rEw Siged ofg imslalled O manimurm Seniod of 1 day 5 1o
be given as o groce paricd urdess olhenwize inflormed by The
Coardinatar Environmental Health ond Reguialion. f aon officer
B unire of notices any pew installafion they are o contact
i FaciEies and Servces Group for verlication of whan he
sigrs wans nsholled.

All signs thol ore missing, domoged o obscured by lolioge are
to e reported to the Faciliies aond Sendoes Group.
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2.2

Fort Stephans Councll s o Smoke Frae workploce, Thede s to
B D smaking noany Coundl bulang o vehiche., An Oifficer
should ot smoke white aclively engoged in Council flunctions.

Offfcers” Checlklist

B iz the Offlcens’ resporsiblily to emure they have all eguipment
Aecesony 10 oy oul 1her Soaly dulies

All necessary PPE aguipment including Hat and Vst

Pirdoree handheld cand peirtes
Mobile Phone

Digitadl Comarg

Hotebook

Comgpilaint List

Fen

Chalk

Oifence bockled

Business Cargl

Uniform clean and fidy
Bguipmnent clean and working

Tast Token

it I fhe Officars responsibility to ensure that their unlform is cleon and
ticly, that ofl thalr eguipment b chorged ond cperationg and thal they
ard Camnng anaugh PFoaking Panatty Nolices.

2.3 Uniform and lsiuved Egquipment
First imprestions have the greates! impoct and are lasling impressions

The Officers uniform & nlended fo present o smort eficient
SRDecronce,
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Oificer: shouwld be comciow Thal he imoge projeciad by one Officer
will influence the overall picture of how Officens ore regarded oF
vigwerd in ganeral.

Fort Slephers Counci issues each Officer with on allatment of unifarmms
sufficient to allow for frecisent changing,

Uniforrmis are fo ba mainfained in a neal, clean and presentabla
candition,

Hals or caps are fo be worn af oll imes when an officer s in the Reld.
o Shoss/oools — As issued by Councll

w Safety YWeils are fo b2 womn af ol fimes whan working within a
rodd redatedd ared Thisis O Workcover arnd Courncal recparerniant,

s Orly long deave shils are bo ba wom withou! a jumpar o jocket in
occcordonce with Council's Sunsofe Policy,

1.3a Official Notebooks

Seroge ond mainienance of notebooks Is the officers reyponsbilty,
Daly enties oe to be mods e, day, dole, work ochivibies Thaese
notebooks are 1o be wed fo record incidents, convenations or alher
unuzicd events ihal may toke ploce diring a shifl. Thase enfries may or
oy nof be wsad in any procesdings al o later date, All enides must ba
mada neally ond concirely. Commencing with page 1, ol enfies
shauld be in order of dale and Hime, A e should Be nued under aoach
anlry ord a one Ene space lalt befare commencing tha naxt enly.
When on eror ocows pul a Bne through ond the wording fnsered in
wch o monner as o leave the oigingl legible, Nole book sforoge &
the Offlcern respaonibilly.

Hotebooks are 1o be wed as o supplement to the Pinforce hond held
devica, Al noles thal are relevant to o Parking Pendlty Noflce are fo
b recorded on the Pinforce handheld device.

2.3b Moblle Fhones

Mobile Fhones ore the property of Parl Slephens Council, They are ta
b sl for wiork related moltans in occordance with Council’s Code
of Conduct and any Monogement Direclive Issuad in relalicn o the
g of moblle phones,

B is the responslily of the Porking Olficer 1o have their isued mobile
phong huly chargad of the commencemeant of thedr shiff.
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Haole: Mobie phonas ofe nol to be on leud speaker or honds free by on
officer while on he streal,
i.3c Camera

Each officer has been provided with a digital caomena, Canmanas are fo
ba used in accordance with ihe Code of Conduct.

2.4 [SEUING A PARKING PENALTY NOTICE

2 40 Relevant Acls
11 Local Govemnmend Act 1993

Farking con be enforced on lond Ihal 5 owned by The Local Autholy,
entiusted or conliclled by the Local Authority, or winere Council has
enfered Into an ogreement with privote property owners o enforce
parking resiriction: applicoble to free compaorks.

Council owns time limiled fee corpaiking areas 0 Raymond Tamace
ond Mafson Bay.

Council hos oo enlered info ogreement: o poirad fime mited
corparks al Raymond  Terace Mokelpioces, -Salomander Shn;h-;:‘ir‘lg
Ceanire and ihe DF Albora Marina private copoaks.

b | Foads Act and Austrollon Food Rules

Thie Austroion Road Bules |ARR] are sofety reloled aond wene adophed
in HW3W in December 1997 Thase nides govermn Parking on reod and
rocd relcted areas so a8 fo make fhe nles that relate to fravel
between fhe Sloles ond Temitodes comsilent notionally, Councl
fficerns are authomed o enfarce the Auslralian Rood Rutas within all
rood related oreas within Port Stepbens. The following legislalion s oisa
cepdcable o Councls parking suvelllaonce activifies.

v Road Tremipor (Salely and Traflic Maragament)
=  Rioad Rules Reguiafion 1979
o  Rood Tronsport (General) Act 1999

2.4b  What an Officer should consider before lz3uing a Parking Fenally
Holice

An Officer should consider the following belore issuing o Porking
Panaily Molice:
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o B iny Bl wiew of the public and o Bl umifonm whan BEANG O
Pokkiryg Pendlly Nodlics. An ;‘r:-:-f_:r".pﬁuﬁ o e B owhere an Oflicsr
wilnassas an offences 1hal represents a significand risk 10 the hadllh
and safety of fhe public whelher the officer is on duly or nol.
Evidenca reloling o weh oan olfence moay be collecied wether o
ol the athcar B walhin waw of R public o freipeclhive a8 1o
whather the offices iz in official nitorm or on duly.

o Fomn on opinlon bosed on focts: If in doubt don®t bsua.
# |denhly ihe Slfence,
s Exceming fhe signage, markings, licket mochineg or chollk meark.

o Coniull with Jupenaiod Il necesary,

11
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Part 3 - Specific Parking Offences

Procedures to be followed for Specific Parking Offences

d.1a Ticke! Parking Ofences

Dhirg Pty of e Malion Bay lonashong red O mOching: wilhin 1P
patrcflad ared ars 1o be chackad tor the following:

o Commact fime;

= Any EBghls Hoshing, or Out OF Crder Display;

= Any viible domoge to the mochine.,

®  Or ony offer inciscration,

Where fagults are dealecled they aie 1o be reparfed 1o the appainted
controctor immediately for repair.

Officer discretion & fo be wed in delermining whether pofrol of the
ared should continue having gdard 1o the numbeas of machings oul of
ordar and the foir and reasonable copobility of dfivers fo occes
alemative mochines within o shod distance of the faully machineg,

3lald Park witheut Curent Hickel or Expired Ticket

Officerns mmiu;

o Check the clodes! moching to any alfendng vehicle o7 propar

operation asin 7o above, prior te ksuing an infiingemeant nofice

Cheack vehicles for lickel: thot howve expired o wehicles thot do
ol Bave lickels, Checking i 1o invalve o complefe view ol all
poassibhe display surfoces incloding the frond dash, carseals, ond
reear cash.

If mo ficket B deplaved or lime hos exxed - a Paking Pandally
Mofice is to be issved. Cificers shouwld give a reosonabls graces
period before Swing an infingement nalice taking inte occount
fhal tha diver may be temporaily absant rom the vehicle for
reqsons such s cbfaining change for ticket mochines,

If o fickel & upside down (loce down] and the lickel s unable to
be reod, ssue g Porking Penally Molice and make a nole
dizscribirg the position of the ticket. Toke a photo when possible.

12
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o f fwo tickels are on the Soshboord and were purchoased within a
dhart e of time, folal the baeo lickels to arive at a corect lime
of axpiry.

» Phiotogrophs are fo be taken, If powible, of the regitiralicn plate
along with suificient phologrophs to demonsinate Thad o licket hos
expired of is nol recsonably dispiayed,

o [f officers ore approochad by deivers after on inftingement nafice
has been commenced of completed and provided with remsons
o boowhy the infingement should nol be isved, the officer must
isfen fo fhese recsors ond wse discralion as 1o whather 1he
infringement notice (s fo ba concellad,

A1k Pemissive Parking (fime Umifad)

A driver moy pak 0 vehicle for the perod indcoted on o permissivs
EoTkirag Sign,

A number immadiately to The left of the leller P indcalas that o diver
mwst not poark on the length of rood, or In the orea confinwausly for
langer than fhe nuember of hours or minoles shown,

A number togelner wilth the word minule, immedialely 1o the ighl of
the lettar P indicate: thal o diver must nol park on the length of rood,
or in the aea cantinuously for longer thon the number of minutes ar
hours shown,

I a vehicle s poaked for longed than the lime indicated [with 1ha
ocddilion of the grace period]-a Parking Penalty Nolice is fo be issued.
41b. Exceeding Time

Vehicles suspectad of being porked in a licket or fime imited porking
cred shoud be hsued with o poking pendly noflce IF B & defermined
i they b axceeded ime.

Yanous mathods con be usad o mak vehicles 1o asictish thot fime
nos bean exceaded These include -

» Bechonic moks of walve stemming, | not ovallable al present
fima)

« Chalk mok oacross tha e fread In o location which can be
verilied by the Officer,

o I doutst edists s 1o whelher o nol he vehicle has moved no
panally nolice is 1o be ssuead,

13
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3.k Exclusions

Vehicles found commilting o ticke! or exceed fime offence are 1o be
chackad for the Iollowing permids:

» Mooty Forking Scheme - Check expired dale
o Special event auibolily ihal may be issued hom fime To fme,

s ANy other nole or mesoge left by the diver to indicale that 1he
vehicla b incopociicted o prosdding any ofher wsicinoble reason
why The vehicle has nol compied wilh parkdng requirerments,

3¢ No Stopping

The enforcement of Mo Stopping fones is Important os these zones ore
invaniably ploced in localions 1o preserve pedesinian and dived lings of
sighl wilh the obijective of prasamving safaly.

¥ o vehicle stops in on areq cleordy dgn posted as Mo stopplng - a
penalty nolice i lo be lssued,

3d Mo Parking

In accordancs with the Ausifddan Boad Rules, he dnvar of G vebecla
pxkad in o Mo Porking zome must be within 3 matres of the vehicks and
miust nod excead o siay of 2 minutes.

it an officer cbserves that o vehiches B unatlended In occordancs with
ihe above Rule of slays in localion longer than 2 minules with the driver
In altendance- a penally nolice b fo be l3sved.

d&  Looding lone

The enforcement of Loading lones 5 imporlont 1o emsure fhat
commercial wehicles caon occess cenfral business disfricts for ihe
loocEng and unloodng of goods ond posengers. When these orecs
are used llegaly. dangaious pailang proclices can oocur,

The Mew South Wales Reod Rules |Rood Tronsport - Safety and Trofflc
tMonogemeni]  indicole that In o Loading Ione the folowing nies
ey

» Sedars ore ol parmitled unless they are selling dowmifpleking
LD pmsengens

s Habon Wogond of O molar ke Ihal hoy 3 wheels ond o

constrecied puincipally for the conveyance of goodd ore
pemmitted to pork for a perod of up to 15 minules

14
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v I the vehicle & consfructed pancipdly for the conveyance of
goods otfer than o stalion wagon of a 3 wheel blke you may
park For g pariod of up to 30 minutas

If @ sedan vehicle & unallendad in a loading 2ons,- a parking penally
motice is to be issued,

if o sedan is aftended, the OHicer should advise the driver te move of
the loading rene immediately. H the criver does not comply then a
Paking Penalty Nollce B to be lssued for Stop In Looding 2one, Vehlcles
st ol be simply woived on, bul driver spoken 1o,

For wehicles thal are parmitled o poek in a Looding lone [Rood
Trarspor! - Sofely and Trolfic Monagament) they are o be “choked”
o “ocbserved” for the nominated perdods (time Imit phys Groce pedod)
and lssued wilth o Parking Penally Notice il 1hey axceed this fima,

ar Taxi Ione

if @ vehicle ether than a foxi 5 vnaftended, it is to be isswed wilh a
parking penalty nolice. I o person b opprooching the vehicle and fha
afficer hos not commenced the poking penalty nofice, the Officer
should odvise the diver thot they ore nof permmited to pork in o faxd
Zone, §ihe pokking pendly rolice hos Been commanced, ihe penclly
nofice s lo be Bwed

if the vehlcle b alfendad, verly with the civer thal the vehicle & nof
dsobled, If the vehicle s divable request the diver to move on
immediataty, B the Shiver refuses ssue g Parking Penalty Nolice for Blop
in Topd Tone.

3g  Bus Ione

if a vehicle other tham a bus sleps In a bus zone, a parking penally
notice (s to be issued,

i avehichs is sloppaed within 20 melres on the Soprcach and 10 melnes
on he deparure side of o Bus $op a Porking Penalty Molice is o be
issued.

A verhicle, olber Ihon Q Bus connol 88! Sown Of Dick UD OssEnges n o
bws rone. If g vehicle s observed wsing o bus zone in this manmern, a
Parking Penally Motice is 1o ba Baumed.

Buses musl only use bus zones for The selling down and picking up of
posengens. Wheng o bug s obietved 1o be unollended [porked) m a
bBus zone il 5 16 Be isuad wath g panally nolice.lf 1he bus i altended,
the driver is fo be reguested to move oul of the bus zonse immeadiately.
if the driver does nol do this ihen o penalty notice 5 1o be sued,
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3h  Disobey Clearway sign

If o vehicle stops on a Cleaorwoy o Parking Penclly Motlce B to be
szued.

3 Work Iona

Works Tornas ore cregted fo allow for tha delivery of motedak to
corminucion o building @tes or fo olow occess for vehicles which ora
relafed to the Buiding ocivily, The Awircion Rood Rules do nof
spacily which chass of wahicle B pemitted to use Work fones armd
iherefora enforcement is difficult as the Officer needs fo delemina
whethar or nod the vehicle s reloied o the octiviles on the odocent
site,  Therslore Work Zones ore enforced  bosed lorgely upon
cormglaint o f G CIRCer walrsisses the parkeng offence. In hese Cases
a Paking Pendlly Molice s o be ssued to the olfending vahicles.

3 Mail Zone

Mol Toned are designed 5o fhat only Ausiraa Podl wehickas may stop
ne ather vehicles are pemilied ab any fime, I @ vehicle ather than an
Ausirclia Post Vehicle is slopped o porked a Paking Pendlly MNolice &
fo be Bsuad,

3k Truck lone

Any vehlcle under 4.5 fomne s nof permified to stop in o Truck Tons,
however @ driver s permifted to drop off or pick up posengen. If a
vahicke is unallended a Parking Penally botice s 1o be l@ued,

a Parking acrass driveway access lafrom land

I o vahicle 5 parked across o Siveway and is vnofiended. e Cllicer
Is fo cllow 2 minules and B the vehicls reman: unaltendsd g Parking
Panalty Hotice s to be ssued.

dm  Pedesirlan Crossing/Chitdren Crossing

Wahicles are not pemdtted o stop on or near a Pedestdon Crossing
JfChildren Crosing under any cireumistances: a Parking Penalty Halice
is bo be issued. Ther is 2ero Iolercnce for This offence in school Z2ones.

In  Obalrvct Traffic

A vehicle poked in a marner as o abstouct rallic b o be Bedwilh a
Porking Penolty Molice, unlass the wahicle 5 dsobled or hos bean
involved in g collsion,

1
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Ja  Park on path Sikp in a buill vp area

If @ vehicle i paked ocrow o fomed footipain a penalty notice s to be
issued,

i a vehicle s porked or parily porked on g stip of rood resenve (without
a formed loofpath) in o monner that 5 .o s ikely to obstoct fhe
miovemant of pedesticans or the line of site of pedesiions o divens, the
Faking Officer 5 1o issue o Poking Warning Nolice on the first
acoasion,

if the vehicle s observed o be parked on path o sidp on subseguent
gecesions, a penally nolice may be sued,

For the purpose of this section, It s corsidared thal sufficient spoce for
movemnant of pedestions con be achieved where o cleor
unobstructed ond occessible path of ravel of a minimum widih of Tm
is ovailaoble dong the road maserve, Mobeithsionding this. 1he issuing
officer must oko consider whethar ine of sight hos been compromized
due to the position of the parked vehicle,

Jp  Park on Median Ship

i a vericle & porked o partly porked on a medion ship, the Porking
CHficer is 1o Bsue o Parking Penalty Notice.,

g Park across marking of space or foo close to fronlfback of
vahicle

When vebiclafs are patked in this monner, belore Suing o penalty
notice It hos to b2 detemined beyond recsonoble doubl which
vehicle wos porked fisl, This con be delermined by the officer
wilnesing the parking event. In this cose the Officer would cdvise the
driver of the paking regulation:s and redgues! that ihe driver comacis
thedr posifion. I fhe diver comects Risfher position, no furdher aclicnis to
B2 fcken, If the difver leaves he vehicle and lgnores your coution a
Parking Pandily Malice 15 10 be giuad,

ar Stop an/near intersechon

Thie regulalicn states thal o vehicke shouwld nol be porked wilhin 10
Melres of an inferseclicn with fha sxceplion of areos ndicaied by a
sign. Viehicles parked within 10 matres of an intersaction (Mo Tralfic
Lighiz) are fo be ssued with o Parking Pendlly Motice os such porking
cragles o safety horord (o pedesiions and ofrer molodsts,

A verhichs must nol slop of Park within 20 meter’'s of the nearas! poinl af
an intersecting rood ol on interseclion with fraffic kghls with fha
exceplion of oreaindicated by tign,

i
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Vehicle: porked within 20 meter's of an interaction [Tealfie Lighls) one
o be issuad wilha Parking Penally Halice

3z Double Pork
A chiver must nol stop on a road:

s [If the rocd & a two-woy rood bebwean the canire of the rcod
ond onother venicle that s parked ol the side of the rcod. f this
i witndssed by an Dificer then o Penally Mobics is 1o De Blued,

= I the rood B a ana-way rood-balwean the for side of 1he rood
and another vehicle thot & poked ot the side of rood, IF this i
wilnessed by an officer then a Porking Penally Nolice is 1o isued.

A vahicle can be conidered 1o be double poked whialhar or ol it &
altended

Eg double poking to drop off o plok up o pagsenger it an offence.

at Parking In marked bays

A ciiver must nol park on a lengih of read, & in an area, o which a
Pk in By only don applies: excaep! within  parking bay.

if o vehicle b porked outside o morked bay and unatiended o Parking
Penally Mofice & to be isued for the oflence of "Nof park whiclly within
potking Bay”

Ju Pasition of vehicle in relafion fo kerb

Wahiclas mus! be paked in otcodaonce wilh direclions provided on
signoge oppicotle o each poking spoce. By, reor to kerb, nose 1o
kett. These raguirements ore imposed hoving regond to safe porking
manoeunTing and froffic solety and must be compied with whether o
nat all surcunding parking spaced are occupied. A vehicle paked nat
in accordanca with signage reguilemeant: may couse a dongarous
traffic hopord wihen antedng or lecving Bs parking spot.

Where o vehicle is unoltended ond hos been identified as not
complying wilh signoage drecling ihe parking posilion, a peandally nolice
Is o be sued. Whan the diver i present, o drection shall be glven for
the diver to safely repasifion the vehlcle to comply with signage,

Cficers must ensure Tho! recsonable visibifly ol signoge describing
vahicle posilion B avalable from the parking space.
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I Naf Park in the Direction of Travel

Vehicles [including tralers, boaty, corovans) musl be paked =0 The
direction of fravel in occordonce with Australion Rood Rule 208,

Wehicles fhat are parked ogalnst the flow of iafllc (ond subseguently
on the wrong side of the rood in meos! Inslances) hove been porked in
a manner Ihaf hos recuired crodsing anta the wiong side of The
roodway ond departure rom fhe poking plaoce in all Bkelihood will
reguire the some dangerous driving praclice,

Vahicles parked in the wiong drechion are also dongerous atb night
flirme becauss Ihe ellechive devicas on most vebecles are paavdlen! on
the rear and nol the front and visibility of these vehicles by olher drivers
kb compromied dwing peiods of low wislbily eg night fime, rain, down,
sk

The proclice of parking in the wrong direclion 5 one which is wsudlly
done for convenlence ond has bacome Informaly occepted due to
ok of enforcament in fhe pat.

Where o registered vehicle is noliced to hove parked not in the
direclicn of fravel and is unattended, o penalty notice may be issued.

Where the driver is present. o drection shall be given lor the vehicle to
be repositioned so thal B s porked corechy, If the diver does not
comply wilh this direclion immadddaly, then a panally nolice may bea
ssued,

4.2  Mobility Parking Scheme Authority (Dizobled parking)
thchilty Parking spoces ore in vorious locolions in Port Shephans.

When comying cut parking survelllance, the following aoclion should be
feken in relation o clealy signposted disabled parking oreas:

» A Poking Penglty MNotice shouvid be lsued fto o wvehicle nof
dizplaying o vdid Maobility Permit in o designoied tobiity Tone,

s Mobdsly Permil Holdens who hove parked over The lime gllowed by
the Mobdily Porking Scheme concession wil receive o Porking
Parolfy Nolice for excesdng fime.

s Wheate paking & miled 1o mare than 30 minulas 1he vehiclke con
prxk far an unlimiled firme.

s  Where parking limnit Is 30 minutes the vekéclks con park for 2 hours,

o Whare Ihe parking @ Imiled o less Thon 30 minuies the vehicle con
pork 1o amaxdmiom of 30 minutes,

1%
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o Whara tha Mobdly Poiendg Symbod & aisplayed amnd a tima imil on
Ihi some parking control sgn o anver must nol e&xcesd 1hne me
sliplated.

A7 'ﬂar Qrace pensd will be ohen for on Expirad MAckEl]y |"|;‘:|I"r'ir'||:|
schame Authodily

Officess must camy oul on axtensive chieck of the vehicke prior fo issuing
oy pendty nolice. This should include checks of the dash [frenl ond
rear) seats and flooe of the wvehlcle to detemmine wihether a mobllity
EoEking parmil 15 présent within the vehicke ond Ihal may howe Bedn
dislodged from the reguired digolay location

il
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Part 4 - General Procedures

4.1 Procedure for chalking bres

Cholk morking of hyes kg fundomental precess In policing parking
contrcls in relaiion 1o fime limits,

Wharn micrkingg fynés, the Officed musl ansune b Mok 8§ ploced asros
the freod of tha tyre ond not on the edgs of the treod or side wall.

A Porking Offlcer pust mark the hras with the ime the vehicle i inithally
obiared comectly By wsing chalk

X

il the mok i ploced on the gcicye ol The Tyre, IRe MOk Moy remon
avan il the vahicks i moved, becausa tha adge of 1he fread may nol
come In contach with the food suifoca,

it b inappropiate to rely on any mark made on the loce of a fyre for
evigence Ihal a vahicls hos porked for longer than Ihe perrmelled
fima.

The officer must enswes thot fhe mork B in the some ploce ond
condifion when | wo moaked, Toke o phalo of the chalk mark whaen
peossida, If thers i any concarm don nol infringa.

4.2 Valve Stemming.

Using the kbocation of valve sterms to datermine If o vehicle hos moved
ar nat & fhe most effective method of detecting vehicles thol owverstay
the sgnposted fime Bmifs, Recosding valve stems should &2 done in
e of wsing chalk morks whenever posible

Walve stemming is not avdlcble of presant to Port Stephens officers bul
will be infroduced in the fulure.
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4.3  Rood Reloled Area
& arwy of The lollenadmie
= onarea thof divides a rood
«  afootpoih o nalure sidp adiocent 1o .o rood

« an orea thal is not o moad and that is cpen o the public and
designated for use by cyclisls or animals

« onoorea that s nol a rood ond inal s open to or wied by the
public for dhiving, riding or panking vehickas,

d4 Patvolling af Schools Tones

When palrcding Ol o schodd the pimiony purposs i3 10 erduie child
safely. Children are wulnerable becowe they ore smol, harder fo see
and behowe ungredictably. Porking and talfic condifions aound
schools gre designed fo presene lines of sighf ond the sofe sal down
oned plck up of children,

A Iero tolerance policy applies to all parking offences delected within
school 7ones.

i Jurne 2006, The Inen Minisler for Locdl Govemmen! isued O cirgulos
1a all Councils advecaling a 2ero folerance policy In schoal 2ones,

Council will tndenaee 1o provide o schools with educalional material
to dupene fo porends and ofher carer in relafion o the use of schoaol
Tores, Coundcil will endeayowr 16 disperke 1T mlamalion (o schoals, o
a reminder, of the baginning of ecch school Fam.

Fir;
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4.5  Infringing Trailers ond Caravans.

Coargeans and Troflers ae condiderad ta be vehicles, ond are treated
o such in accordanca with the Australion Rood Rulaes.

FParking Pendity Mofloes bsued to Trallers or Coravans are (o be posted.

446 Reporing damaged or Missing Sgn

Where Officers nolice thol porking signoge & domoged, missing, cuf of
cate or recpined improvement, the matieris to be relemed immecioiatby
fo the Foclilies and Sanices Group,

Entercamant of porking requrements is 10 be suspanded immasciately it
it B considered by the OCificer thal enforcement s not for and
regsonable due to inodeguate signogs.

4.7  Taking aond Horage of Pholographs
Fholegrophs are on impodant evidentiany tecl in paiking enforcement.

Cficerns miust conséder which photogrophs are necessary in supporting
oy paking offence ond where posible foke oppropiole
phalagraghs lof edgch alfence

When Bwing o Porking Penalty MHolice, pholographs showing the
following must chwoys be considerad;

o A pholo ol 1he ie-;i:.lrnllun piale N ofder 10 answe Thal theérd &
ro dispute over the agtfendance ol the vehicle.

o & photo of the vehicle's locafion,

= A phata of thea vabicle showing ils presamily to raléevant signage
arsd road markings.

v A photo of any chalk marks should olio be token lor pemilssible
firne imlled ofenceas,

s Core shouwd be token to enwre that wherever possible, parsons
are nof readly ldeniifigole I they appear in photogroplhs,

Ganercly, off DJ'II:JTI.‘.I';'I'M"IS lgkan in relgkon 1o parking enforcamant
ae to be tgken with the PINFORCE handhald device.

Fholographs of the lollowing offences may be foken usng the Council
lued digital comeras o they reguire o guicker response fime.

o Olencesinschool 2onas
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o Ofences redatineg 10 rdr SIODEMNG T00es

Pholographs may not be taken from vehicles.

4.7a Shorage of Photographs

Fhologrophs may be taken with either the PINFORCE handheld device
of tha officer’s digial comeana.

All Officers are responsible for enswing that date and time shomips on
devices are comec! of the beginning of each shifl,

Fhiolograpns token with the PINFORCE handheld denvices are altached
aJulomatically 1o the nlingament and uvplooded fo the PINFORCE
dotobase when the hondheld is synchronised, These photogrophs ore
Aol to B olbsrwite dowriooded of stoied on ony Sl doiabhase of
parsonal compular.

Fhologrophs taken on digitad comeras shall be fromsferred 1o handheld
devices ond altached o oppicable infingemend records peor to
handhald Sevices baing synchronded. Once successfully frarsfemed,
phofogrophs are 1o e deleled from digital comeras ond ony persencl
computer deve,

The FINFORCE dotabose s only occessble by Officers hoving securify
clossificalion.
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Fart 5 - Occupational Health and Safety

L1  Occuvpohonal Health and Safety

Confrontation at Work

Council’s objeclive & fo ensure, so for s 5 recsonobde and
praclicatle, that oll employees are sofe ond wilhod risk o heolih whast
al waork, Councll fakes o recsonable sleps to mirimible the kelihood of
conficl and confrontation and any frouma thal results from This

Parking Sumveiflance is considered o high risk area where confrontalion
and conflict with the public b common. Officers must be owore of this
risk and hove regord io the follewing sundval nlas -

5 la Survival Rules

In mesf instonces, viclence ol work happens withoul provoking the
offersded, Oficars con miligole Ihe sk of senous conlioniabon by
prociicing the following:

Controlling your own reaction
Slay coim , pouse ond think about vour reociion,
Be aoware of youwr body language

Don'l oct defansively, Don't ralse your voica. Act in occordonce
with the Code of Conduc! of all limes

Being aware of the other person’s body language

Pay alfenton 19 ther Body Knguogs, oo expdestions, physical
appearants. Anficibals ary oggrestive of physicd aclion lowords
you and plon evaslon oclion fescope rouia.

Pay attention to verbal signs of aggression

actrealy fisten, ioke threals sencusly, Bien lor tone & volume of
valce and do ol anter o parson’s parsond spoce. Ba caraful not
fo aggravate the sitealion through your owin wonds.

Use asserfive communication technigues
Request the behaviour to stop. Be direct, concise. and conlfident.
Walk Away

i
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To prévent confroniation bebwesn customens and Paking Oficers,
it is impernative that Parking Cfficens recognise the impotance of
walking oway from the confrontation, Councll suppos its Officarns
winan ihey walk oway from pofentially congsarous siluafions.

51k idenlifying the Ofender

i om Offlcer loys o complgint 1o ithe Police cbout on incldent, the
MECE will require a deloled e sonstuciion of ke evenis ond
description of the offender, you will ba asked to identily the cifendar.

Whan identifying fhe Offender, any small detoil moy be of help o
the podce, Things o wolch for ara:

Physical Appearantce.:

Hedght

el

Bl

Colouring

Hisir

Talleos, scors, proaminen! or uruiud featunes
Clathing

Behaviour:

« Spedch - accenls ionguoge uwed, oclons
= Body Language —-Babawiow

Other Aspechs:

s Vehicle Descrphion
« [Direchon ol ingval wihen el he aréeg

B F OB 8 & & @

Sle Posf Conflict Resclufton
Post conflict resolufion will includse the following;

o Injured ondior troumcised officers should be reassured and
medcal attenilon scught f needed.

» For ol confrontailons verdoal or physical, an incldent report fom
musl be completed by the Officer ond provided fo the Co-
ordnaley  Erndronmental Heaflh ond  Reguilation and the
Cocupalional Health and safely Officer.

o  Councll offers on Empdosyae Assistonce Progrom (EAP) wihich s
an ncdependent ond compleiely confidential serdce, offerng
free professiona guidance and counselling,
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TFEACS 10 Permamber wihd COmnng oul porkindg patnols:
s Be owaore of vour posilon oz o provider of Customer Sendoes.,

s I O cufiomer Deconas '.'érl_'ll!'!'fl',' olEuse of agaraimve, CHficery
mutt Svaid Sngoging m a werbal angumend with 1ne Cuslormed
Acting In occordonce with 1he Code of Conduc! Policy ol dll
fimes

o I amember of tha public otk for an Olficers nome, the officar
st peowvice if
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Part é- Officer Discretion

&1 Discrefion of Officers

Faonges hove been advised to we thelr discreticn in oppliving the
Ausiralion Eood Rules having regard to the following sk concepis:

s The impoct of the porking offence on safety of pedeshians ond
rrectiorists.

i Local condlion weh of widih of reocdhveys e, whot ore tha
piaclical maliars thal need o be taken inlo considenation?

o The volume of fraffic flow and esfimated sk irmechead.

4.2  Felerdng Discrelion

Whitt Council officen o offeed some dicration in enforcemeant
maiters there are some inlerasting lagal ceniorns relaling 1o the matler,
The Pedestian Council of Awsirdlio believes: thal Councillars amd
Maragemeani need fo frecd coelfully ¥ considerng direciing or
“fettenng” officer dizcration., The following b o legal opinion from
daallgsors Lagal [oblaned by Sydnay Cily Council bul wed By The
Padeastricn Cowncil)

~“Any discrafion must be exercised owifuly, If must nof be exercisad (or
rof exercped] far any MEroper of melevan! recson of he exercss (ar
non exerche] B unigwiyl conduct and indead may be aven comuof
conduct depanding on fhe ckrocumstances.

A3 O conseguence. it B ouwr opinkn that white the stotute canfers o
power (rother than impases o dulyl, an outharised officer, If satified
thal the offence has been commitled, wowd only be able o exercEe
discretion not to iswe the pendclly notice in very fimited clhoumstonces.
fo do otherwise runs the real risk of having ocled uniow fully [becouss
of o mscarioge of the exercie of discrelion],

Ther Authored ollicer should abo appreciale thaf a lalue o sue o
penalty nofice, n clrcumstaonces where the offence oppears to have
been commitfed, may nof only run the sk of impropery exercling
dacretion but ¥ ih W th [T § ¥115 [
gomoges ¥ harm & coused by the Dregch,

Accordingly whie we are solisfled thot there B a power to lsue
wamings rather than penclly nofices. I & ow view that thi power &
werry rnifend, ™

fn sumimiarny;

29
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w  |ledgal Oprdnd exsiess 1he wew that offcern: have lirehed discrglion
iry 550 iRl engements when oflences ae defeciad.

s Mot Bsuing infingements, porticulody for safaty reloted offences con
ivcreates Councils latdlty and ik In the event of an event oceuring
eg an accident o falcily in the area,

s Councllors and Manogens must considar legalfrisk romifications of
directing aulhomised officars to enforce o nol fo enforce vorious
affances,

= Fallaring of discration is rafened o in Councils Compliance Policy,

il
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Part 7 - Adjudication

7.1 Adjudicalion of Representaoficns

Council hos enfered into a PREMIUM sendcing ogreement with 1ha
ttafe debl Fecovery Office [SDREQ) Tor the procesing ond
adudication of dl infingemeants,

A copy of the 3DROS service agreement with Council |Hovember
2007} can be found on file PRC2007-4138..

Geterdly (he SDREO occepds omd procedses; ol repiesentalions in
accordance with their review guidelines. The SDRO revdew glidalines

con be found of wenw sdro nsw. gov.on). Thare B a link fo this site on
Councils website,

Urnder fha Premium Servicing ogreement, Councll has Ihe bghl to
consider dect representaticns ond odvise the SDRO of deckions
made. Councll's decision b fina natwithstonding whelher the declsdon
has hod regord to fhe SDRO guideines.

Whate direcl representalions are mode in relafion to Parking
Enfodcament matiers, ihe folowing procedure appliss-

o The representalion will be considered by fhe Co-ordinolor
Erwvirarsmantal Health ond Reagulation,

o [Delcils of the offence will b2 chiained by the Co-crdinator from
the PRIFORCE dalabaie and the Bsuing officer,

# The Co-ordinalor moay consull ofber stalff 1o determine fhe
reprasentation,

o The Co-ordinolor odvises SDRD by emdal of the declzion,
w  The Co-ordinglor adwses the delendant of the deciHion.
s Thae Co-ordinalor advisas the Bsulng officer of the declsbon.

Where Paking infingemenis are Cown elecled, ihe matter iz deall with
by the Folice Proseculor to conciusion under Councll's Frémium
ogreament wilh SDRO. Council officers co-opardle with the Police
prosecutor as regquesled to provide evidence for Court elected
rcatlers,

3
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Part 8§ - Review

&1 Review of Guideline

TPt gundledng will e reviewad within 23 yeon ol ogoplion of the Parking

FollCy oF Gt réguirgd by legidalive change
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ATTACHMENT 2
SUBMISSION BY NELSON BAY AND DISTRICT BUSINESS CHAMBER

The following submission was emailed to Council.

The text in bold contains an assessment of each point contained in the subbmission.
It was not considered that the points contained in the submission necessitated any
amendment to the Draft Policy and Guideline.

From: Nelson Bay & District Business Chamber
[mailto:president@baybusinesschamber.com.au]
Sent: Wednesday, 21 October 2009 12:10 PM

To: SwitchPC

Subject: Feedback to draft parking proposal

The Nelson Bay & District Chamber has considered the proposal and would like to
lodge the following comments.

Page 8 -Officers Obligations 3@ point from bottom new signs minimum 1 day grace
period — how does this work for Tastes at the Bay when they put the cost up on the
day? Should notice of changes be published in Newspaper to notify residents and
visitors?e

Assessment — This question relates to a special event. The section referred to relates
to new permanent signs relating to parking conditions where it is recommended a
one day Grace period be provided prior to enforcement. No reason to change this.
Specific question in relation to Tastes on the Bay to be discussed with the Business
Chamber.

Page 11 Agreements to Patrol Salamander, Raymond Terrace and d ‘Albora Marinas
Carparks — Public noftification signage should be installed as it is common for
individuals to overstay in “private” carparks thinking there is no penalty.

Assessment - Parking restrictions are clearly signposted in all of these carparks. There
is no fime limited parking at Salamander shopping centre. With Rangers only
enforcing other signposted offences eg disabled parking spaces, loading and bus
zones. Dalbora and Raymond Terrace Marketplace time restrictions are clearly
signposted.

Page 12-First set of bullets add new point any grafitti

Assessment - It is considered that the bullet point “Or any other Indiscretion” covers
the issue of grafitti

Page 14-How do we apply for special event authority for events and what are the
implications

Assessment - This is a question and not a suggestion re amendment of the policy.
Question to be discussed separately with the Business Chamber.
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Page 16-There doesn’t seem to be any allowance for the bus drivers to visit the
public conveniences given that they have driven long distances they should be able
to park to go...

Assessment - This Section reflects the requirements of the Australian Road Rules in
relation to the use of bus Zones. However the issue of tour bus drivers being permitted
to stop and use facilities has been addressed in Victoria parade through allowing, by
signage, buses to park for 15 minutes in the bus zone. It is not considered that this
section requires to be amended to address this issue further.

Page 21-Disagree with valve stemming — it is rather inaccurate and leaves room for
error

Assessment — Council doesn't have the technology at present to do valve stemming
but may in the future. Valve stemming has in fact been shown to be more accurate
and not open to tampering than chalking and is accepted by the Courts. This point is
an opinion only — not based in fact and no need to change the contents of the
policy.

Kind Regards

Robyn Bradbury

President

Nelson Bay & District Business Chamber
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ITEMNO. 10 FILE NO: PSC2006-0552

REPORT ON REPAIRS COSTS TO 20 KING STREET RAYMOND TERRACE

REPORT OF: CARMEL FOSTER - COMMERCIAL PROPERTY MANAGER
GROUP: COMMERCIAL SERVICES GROUP

RECOMMENDATION IS THAT COUNCIL:

1)

Allocate the funds relating to the cost of immediate repairs provided herein in
order to make the existing heritage structure on site waterproof and vermin
proof as well as ensuring the Structural Integrity and to protect it from further
deterioration over the shorter to medium term. This action should be regarded
as Stage | of the project with the Commercial Property Section to undertake
Stage Il which is outlined under “Sustainability Implications”.

COMMITTEE MEETING - 09 MARCH 2010

RECOMMENDATION:
Councillor Glenys Francis That Council conduct a site inspection
Councillor John Nell with an appropriate

Heritage/Architecture specialist in
attendance and that a 2 way
conversation be held

ORDINARY MEETING - 09 MARCH 2010

070 Councillor Ken Jordan It was resolved that the
Councillor Bob Westbury recommendation be adopted.
BACKGROUND

The purpose of this report is provide quantification of costs related to waterproofing and
securing from vermin the Heritage structure located at 20 King Street Raymond Terrace over
the shorter term.

The property was the subject of an earlier options paper presented to Council in March 2006
which outlined some opftions for the future of the property and its existing structure. The
property was acquired by Council in October 2003 at a cost of $271,000.

The property is listed as an item of State Significance within the provisions of the Port Stephens

LEP.
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The statement of significance as listed on the Register of the National Estate notes;
“Historically important building [which] has association with
prominent business people and citizens and strong links with early
wharf activities in the locality. Visually dominant and part of a group
incorporating Marten’s Store and the two fig frees”.

The Australian Heritage Database states;
“It strongly evokes the original port function of the tfown and
demonstrates how the Colonial town plan was overtaken by the
practicalities of commerce centring on the river.”

In recent months, Commercial Property has engaged the services of a structural engineer
and Geotechnical consultants to defermine the engineering specification requirements
associated with underpinning the structure and we have further quantified the costs of
underpinning and additional structural works to make good/protect the structure over the
shorter term.

FINANCIAL/RESOURCE IMPLICATIONS

Budgetary Considerations

In the current financial climate and having regard to Council’'s budget deficit
position, it may be difficult to allocate funding however it is necessary to do so in
order to protect the structure from almost certain structural demise in the future.

Project Specific Financial Considerations

Building trades have quoted $90,000 to make good structural joists, roof flashing and
gutters as required in addition to repairing the floor sections. Included in the specific
costings from Building Trades is provision for excavation of the existing Levy bank and
removal and replacement of the existing retaining wall to provide the underpinning
confractor required access. Provision has also been made for the design of a spoon
drain to redirect rain water away from the building'’s footings after repair.

The underpinning contractor has quoted an additional $65,000 (Ex GST) for the
underpinning and has made note of provisional amounts for extras if required.
Accordingly, it is considered prudent to incorporate a contingency to be added to
the quoted figures while we have also made provision for further Consultant
Engineering services for the project.

Therefore the projected costs of the work as described in Stage | can be summarised
as follows;

Quotation — Building Trades $ 90,000
Quotation — Helical Piers Newcastle $ 65,000
Sub Total $155,000
Provision for Contfingency (8.0%) $ 12,400

Provision for Consultant structural
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engineering services say $ 3,000
Total $170,400

LEGAL, POLICY AND RISK IMPLICATIONS

There are no legal implications envisaged. The recommendation will prevent the risk
of the structure becoming most likely deemed as being unsafe and the works will be
in accordance with the provisions of the LEP in striving to preserve Local Heritage
items.

SUSTAINABILITY IMPLICATIONS
Includes Social, Economic and Environmental Implications

Stage Il of this project is for Commercial Property to further determine the way
forward and specifically explore options to undertake an adaptive re-use project on
the site, perhaps as a function centre and with some other Commercial content. A

function centre seems most achievable taking info account the proximity of the
Heritage listed “Marriage Trees” on the Land.

CONSULTATION

Structural Engineers — Peter Turner and Associates
Geotechnical Consultants — Barker Harle

Helical Piers Newcastle — Underpinning Specialists
Project Services/Building frades

OPTIONS

Refer recommendation above.

ATTACHMENTS
Nil.
COUNCILLORS ROOM

1) Structural Engineers Report
2) Geotechnical Consultants report

TABLED DOCUMENTS

Nil.
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ITEM NO. 11 FILE NO: PSC2009-02795

PROPOSED ROAD CLOSURE — LANEWAY BETWEEN ACHILLES STREET &
SHOAL BAY ROAD, NELSON BAY

REPORT OF: CARMEL FOSTER - COMMERCIAL PROPERTY MANAGER
GROUP: COMMERCIAL SERVICES

RECOMMENDATION IS THAT COUNCIL:

1)
2)
3)
4)
5)
6)

7)
8)

?)

Consent to the closure and sale of the laneway between lots 58 & 59
DP224365 and lots 31 & 32 DP213730.

Makes application under Section 34 Roads Act 1993 to the Land & Property
Management Authority (LPMA) for the closure to be processed.

Obtains a valuation from a registered valuer of the proposed closure area and
that valuation be utilised in establishing the purchase price.

Prepares a land Transfer on finalisation of the closure and payment of all costs
including the purchase price by the applicant.

Requires the applicant to lodge a subdivision application with Council for the
road closed lot as required by Land and Property Information NSW.

Requires the applicant to prepare a plan for the subject area to be
consolidated with the adjoining lots and the proposed surrounding
development, if the application is successful.

Allocate proceeds from the sale to road improvements in the vicinity.

Grants authority to affix the Council Seal and signatures to the road closure
subdivision plan prior to lodging it at the office of Land and Property
Information.

Grants authority to affix the Council Seal and Signatures to the future Transfer,
if the matter is successfully concluded.

COMMITTEE MEETING - 09 MARCH 2010
RECOMMENDATION:

Councillor Bruce MacKenzie That the recommendation be
Councillor Shirley O'Brien adopted.

ORDINARY MEETING - 09 MARCH 2010

071

Councillor Bob Westbury It was resolved that the
Councillor Steve Tucker recommendation be adopted.
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BACKGROUND

The purpose of this report is to recommend consent to the closure of the laneway between
Achilles Street & Shoal Bay Road, Nelson Bay and sale to the adjoining owner.

The applicant has a proposed large development over all of the lots adjoining the lane. The
closure and sale of this lane will permit development to take place but provision must be
made to maintain an access for public use between Achilles Street and Shoal Bay Road.
Councils Facilities & Services Group has requested such an access to be maintained within
the new development.

The lane currently serves no other purpose since the applicant has purchased all of the
adjoining properties. See ATTACHMENTS 1 & 2 for plan showing the area of the land.

FINANCIAL/RESOURCE IMPLICATIONS

The applicant must meet all costs associated with the closure process. If these costs
are not met at different stages through the process the next stage is not
commenced, unfil such payment is made. Closure of the road will result in no
Council future funds having to be spent on the maintenance of it.

LEGAL, POLICY AND RISK IMPICATIONS

All actions relating to road closure and purchases are controlled by the Roads Act
1993 with the application being made under Section 34. The Land & Property
Management Authority is responsible for the process once Council consents to the
closure. That Authority makes the final decision and gazettes the closure. The
Conveyancing Act controls the actual sale process once the new Certificate of Title
has been issued. Council's Road Closure Policy details the actions to be followed.

SUSTAINABILITY IMPLICATIONS
Includes Social, Economic and Environmental Implicatfions

A very small implication as public access by foot is to be catered for. The large
proposed development will generate considerable benefit to the community.

CONSULTATION

Applicant; Land & Property Management Authority; Service Authorities; adjoining
owners; Council’s Facilities & Services staff; Development consultants; Surveyor and
Principal Property Advisor.

OPTIONS
1) Accept recommendation
2) Refuse consent
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ATTACHMENTS

1) Plan showing proposed closure
2) Locality plan

COUNCILLORS ROOM
Nil.
TABLED DOCUMENTS

Nil.
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ATTACHMENT 1
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ATTACHMENT 2

PR

2 2

T BE...I.._

DB b W

o iy e

il il IS o - N
i s B S eepmahs, e e e

RAITF07 100HY
—

L

T e

e ———— P e———)

T = o = 1 O | T T 37 ™ T 1
| | e m_ __ __ __ __ N i o B ¥ Y | JJJJ:...l r .w..ll.._:-m.l._l.l|_ _
| | |- T | J=) LT o= P | | | g e ]
__ | iy 0 [ | __ | _. | | __ o _1 o ..._._,h.cn..._..._.. —= ..m__ S 1
e " — o ﬂ [ W[ ....“_ILI-.. | I | [ __ | __ _ Tl h. i S .I__ RO i B |
A _. __ | B e ] o e |__ o J i T I.uh..n. T~ L . i _...Jm.._ s |
- ' I | | | | = | [ | [ & | S —
I._.. e "y L RS T BN |__._| .__||__-. _ __ [l | A | “_.._.u.a...
I =, s e ¥ I g -+ | b |
I I I |..“|.I.IH. B S IR | | | | | | i
el Rl I | { I r= e N ) i B B L o e e Em |
h.-.._u 1] __ F i f I__ e 2, e _.._._.r....:uu-l dafof | f E P . L ]
e S e | oy - £ | 2 | o L e
| __ { G = ||.|. |y ™ i .. | __ __ ll_||||.ﬁl_.| _..ﬂ.._._.n_ur“_..ﬂ- el ) __ | =1 = | | |
L S O e gy ¥ S O o Y P N 2 SO e e R
£ LA | =S—_— L | [ ] ...JI. 15| |__.| hu.l | __ [ i gy Y o e u...n-....l.r-._.J..
3 Wy, el [ el {4 =1a] ___ TR —— |
.r__._.ln - |-...:.. - I_M. Lafof, ] 'l N =t I_._|:T-._| ] Jof % P
L o o lg ol Y Y [ e o S s g
qu__ _ N __“| |.|I_||.1 =1 I.Il.ll.......m..& AT | _.. ' r ._.JI_I_..... ¥ i .Mﬂ
& 5 T i e 0 g ) B e W 7
_..||._I|J.q. £ ' ._I_n_ ¥ | BT T [ " e .....-..:.. _ s f.f.... & W
' B | | T I__.I. | [ ..| .. __ __ Il _. i m-l...lm.. e -u..r.ﬂi. JL....J.,..u..... T, ¥ .__.n..u
f f o] | Tl | ()] f e g T i Y Y
=i i | __ __u J | —_ __ __ _ I_Il.o...lﬂ_—_||__ __ | __ __ | __ - f a5 .f_,...lm..u. ! ) ._. {
o o : [ ={ | .rhur [ !/
=laf, = ._r.l.__ [ v \__ | {1 =% ._.|L .__|r 5 ___ / /
- .. By tefe], I =ful_ ] | i . . | |
- - el = wtls] === f !
Py - I.T T I_Iﬂ.l.lll ..|_|.-.|._ ulul...l [ f ._ = | - ...ln.. ....-...n......._._ f { .___.
T ET e L - [ I.._...._..-__. T Elals __ . o W, !
Y R f T, | L I B T T o | g |
s M R =l (T w_.__r___ 1 iy B p i s, \
=) JJJIlI....I|I|.__ .||||_ ot e T rI_.. h.. | [ __ I °f T — i Hu.__._._....l.l ' ._ __
_ — — SR el O N P e B \
k| 11 | JIL_ I [ i ] R i, _
3 |.||..|I. B T f _ B T S | ...ﬁ.. _. ..I... .r...f.r. 1
e — [T { ¥ [, ra e | [ N ; ./...p
e e | | Y aan = ,
| 1 ) o 1 i '3 .I.
Ll ] ke ‘) -
=== > g _ =
L[ [ Tk - — i

10]d SI9

248

PORT STEPHENS COUNCIL



MINUTES FOR ORDINARY MEETING - 9 MARCH 2010

ITEM NO. 12 FILE NO: PSC2008-4128

PROPOSED ROAD CLOSURE - ORANGE GROVE ROAD, DUNS CREEK

REPORT OF: CARMEL FOSTER - COMMERCIAL PROPERTY MANAGER
GROUP: COMMERCIAL SERVICES

RECOMMENDATION IS THAT COUNCIL:

1) Consents to the closure of Orange Grove Road at Duns Creek as approved
by Land & Property Management Authority (LPMA)

2) Obtains a valuation from a registered Valuer for sale of the closed road and
that valuation be set as the purchase price.

3) On payment for the closed road to Council authority is granted to place
Council's Seal and Signatures on the Transfer document.

4) On closure requires a plan to be registered consolidating the closed road with
the adjoining property.

COMMITTEE MEETING - 09 MARCH 2010
RECOMMENDATION:

Councillor Bruce MacKenzie That the recommendation be
Councillor Steve Tucker adopted.

ORDINARY MEETING - 09 MARCH 2010

072 Councillor Bruce MacKenzie It was resolved that the
Councillor Ken Jordan recommendation be adopted.
BACKGROUND

The purpose of this report is to recommend consent to the closure of Orange Grove Road,
Duns Creek and sale to the adjoining owner.

This road has been maintained by Council and the applicants land being Lot 14 D.P.788888
totally surrounds it and they are the only possible users of the land. It can serve no other
purpose and appears to be a private access for the property. LPMA have agreed to the
closure and a survey plan has been prepared for registration. See ATTACHMENTS 1 & 2 for
details.
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FINANCIAL/RESOURCE IMPLICATIONS

The applicant must meet all costs associated with the closure process. If these costs
are not met at different stages through the process the next stage is not
commenced, until such payment is made. Closure of the road will result in no
Council future funds having to be spent on the maintenance of it.

LEGAL, POLICY AND RISK IMPICATIONS

All actions relating to road closure and purchases are controlled by the Roads Act
1993 with the application being made under Section 34. The Land & Property
Management Authority is responsible for the process once Council consents to the
closure. That Authority makes the final decision and gazettes the closure. The
Conveyancing Act controls the sale process once the new Certificate of Title has
been issued. Council’s Road Closure Policy details the actions to be followed.

SUSTAINABILITY IMPLICATIONS
Includes Social, Economic and Environmental Implicatfions

Nil
CONSULTATION

Applicant; Land & Property Management Authority; Service Authorities; adjoining
owners; Council’s Facilities & Services staff; Surveyor and Principal Property Advisor.

OPTIONS

1) Accept recommendation

2) Refuse consent

ATTACHMENTS

1) Plan showing proposed closure

2) Locality plan

COUNCILLORS ROOM
Nil.
TABLED DOCUMENTS

Nil.
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General Manager declared a non-pecuniary conflict of interest and left the meeting
at 8.37pm.

ITEM NO. 13 FILE NO: A2004-0028

NEWCASTLE AIRPORT LIMITED CORPORATE STRUCTURE

REPORT OF:  JEFF SMITH - GROUP MANAGER COMMERCIAL SERVICES
GROUP: COMMERCIAL SERVICES

RECOMMENDATION IS THAT COUNCIL:

1)

2)

3)

4)

5)

6)

Endorse the confinuation of the existing Newcastle Airport Ltd corporate
structure.

Authorise the Mayor, General Manager, and Newcastle Airport Ltd CEO and
Chairman to initiate dialogue with the Department of Defence for the
purpose of negotiating an extension to the existing lease or a new lease with
a longer term.

Endorse the continued ownership of Newcastle Airport Ltd by Local
Government and investigate appropriate amendments to the Newcastle
Airport Limited Trust Deed to facilitate additional Local Government
investment.

Advise the Newcastle Airport Lid Board that the primary function of Newcastle
Airport Ltd remains as an economic driver for the region and that a moderate
growth rate should be targeted.

Endorse the allocation of resources to investigate opportunities to avoid
significant restructuring costs associated with the transition to alternative
corporate structures.

Endorse an amendment to the Newcastle Airport Limited Trust Deed to
facilitate remuneration of all Newcastle Airport Limited directors.

COMMITTEE MEETING - 09 MARCH 2010

RECOMMENDATION:
Councillor John Nell It was resolved that Council
Councillor Bruce MacKenzie 2. Endorse the continuation of the

existing Newcastle  Airport  Ltd
corporate structure.

3. Authorise the Mayor, General
Manager, and Newcastle Airport Ltd
CEO and Chairman to initiate
dialogue with the Department of
Defence for the purpose  of
negotiating an extension fo the
existing lease or a new lease with a
longer term.
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4, Endorse the continued
ownership of Newcastle Airport Ltd by
Local Government and investigate
appropriate  amendments fo the
Newcastle Airport Limited Trust Deed
to facilitate additional Local
Government investment.

5. Advise the Newcastle Airport
Ltd Board that the primary function of
Newcastle Airport Ltd remains as an
economic driver for the region and
that a moderate growth rate should
be targeted.

6. Endorse the allocation of
resources to investigate opportunities
to avoid significant restructuring costs
associated with the transition to
alternative corporate structures.

ORDINARY MEETING - 09 MARCH 2010

073 Councillor Bob Westbury It was resolved that the Council
Councillor John Nell Committee recommendation be
adopted.
BACKGROUND

The purpose of this report is to inform Council of the outcomes of the strategic review of
Newcastle Airport Limited’s (NAL's) corporate structure that has been undertaken over the
last two years and propose a number of resolutions to guide NAL's strategic direction and
growth over the coming years.

Newcastle Airport was originally opened as Wiliamtown Civilian Airport in 1947 after
a charter flight landed at the RAAF Base, Wililamtown. It wasn't until 20 February
1948 that scheduled commercial operations commenced at the Airport.

The Commonwealth Government contfinued to run the Airport until 1990 when
Newcastle City Council and Port Stephens Council accepted an invitation by the
Government to jointly operate the civil area at RAAF Base, Williamtown.

The two councils accepted full responsibility for operating, maintaining and
development of what was to become Newcastle Airport. As a consequence,
Newcastle Airport Limited, a not-for-profit company, limited by guarantee, was
formed on 25 May 1993 by the two councils and a 30-year lease was signed for 23
hectares including the site of the terminal and land for commercial development.
The lease was modified in 2005 to a 40-year lease (terminating March 2045) and to
include an additional five hectares of land.
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For many years the passenger terminal was little more than a ‘tin shed’. This was
remedied with the opening of new terminal facilities in March 1975. In 1994 and 2000
Newcastle Airport underwent further major upgrades which included the doubling of
the terminal floor areq, total refurbishment of the interior and exterior of the building
and the provision of office suites for airlines.

Impulse Airlines began operating B717 jet services from Wiliamtown in 2000. In
November 2003 Virgin Blue infroduced B737 aircraft on daily services to Melbourne
and in May 2004 introduced daily services to Brisbane. In May 2004 Jetstar also
commenced services on the Newcastle-Melbourne and Newcastle-Brisbane routes
using the B717 aircraft.

Newcastle Airport underwent another major upgrade in 2005 which doubled the
terminal floor area, infroduced a retail precinct, doubled the departures and arrivals
areas, provided additional office suites and upgraded the car parking and road
systems.

Today, Newcastle Airport is serviced by all the major domestic airlines that provide
services to the major destinations along the east-coast of Australia. The Airport is
significantly contributing to the domestic and international growth of business and
tourism to the surrounding region.

Since the introduction of jet services info Newcastle Airport, the number of
passengers using the Airport has increased from 214,000 in 2003 to 1,135,000 in the
2009 calendar year.

The Airport operates as a joint venture between the two councils, and all profits from
the operation of the Airport, and its facilities, are re-invested back into the operations
and future growth of the Airport.

At it's meeting of 11 September 2007, Council resolved to lend NAL $12m taking
NAL's outstanding debt to Council to $17.1m. At this fime, NAL was in the midst of
exponential growth with predictions of approximately $75m of capital works to be
undertaken by 2011. Under the current NAL corporate structure, NAL is restricted from
borrowing external funds directly and all borrowings must come through its two
shareholders, Port Stephens Council (PSC) and Newcastle City Council (NCC). Given
these circumstances, PSC resolved to cap borrowings at $17.1m and called for a
review of NAL's corporate structure to determine whether an alternate model would
be more appropriate to facilitate NAL's growth.

Since that resolution was adopted a joint Council sub-committee has been
established to coordinate a comprehensive review of NAL's corporate structure
including consideration of ftaxation and legal implications of various structure
opftions.

The recommendation of this report is to endorse the continuation of the existing NAL
corporate structure. The main reasons for this recommendation are outlined below.

The significant change in global economic conditions

These conditions have resulted in passenger numbers for 2009 plateauing in line with
2008 numbers. The plateauing of passenger numbers in 2009 is a very good result
considering the economic climate. Many airports, both within Australia and
infernationally, saw reductions in passenger numbers compared with previous years.
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Newcastle Airport’s current capacity is 2 million passengers, however this is based on
a number of assumptions, most notably optimal scheduling of arrival and departure
times. It is highly likely that the airport will require expansion before reaching the 2
million passenger mark.

Outcomes of the Aspirion Demand Study

NAL engaged the services of Aspirion to undertaken a Demand Study to project
future passenger growth. The Aspirion Demand Study identified a number of
strategies for building demand. These include:

Short Term

% Address potential shortfall on existing markets of Melbourne, Brisbane and
Gold Coast
Pursue new domestic opportunities to Perth, Adelaide, Hobart and Darwin
Create international awareness via hubs of Perth and Darwin
Consider stimulation to increase viability of services to Cairns, Mackay and
Sunshine Coast

3
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Medium Term

% Implement international services to NZ and Fiji

% Promote NTL to the Asian international charter market as new gateway to
NSW

% Build on previous international demand via Perth and Darwin to pursue direct
services to Bali and SE Asia

L)

3

Long Term
% Build on charter demand for China and Japan
% Pursue long haul international routes trans Pacific

The Aspirion passenger number predictions to 2014, based on the above strategies
were as follows:

Best Case (100%) 2,125,000

Likely Case (66%) 1,793,500

Worst Case (33%) 1,471,750

Both of these developments, the global economic conditions and the Aspirion
Demand Study, have created a likely scenario where Newcastle Airport’'s current
capacity may not be exceeded until 2014. This can be compared to forecasts in
2006 and 2007 of significant capital expenditure being incurred in 2010 to
accommodate future demand. This delay has two implications. Firstly, given that
Newcastle Airport profits are reinvested back into the Airport to fund future growth,
this delay provides several addition years of annual profits to assist in funding future
infrastructure expansion. Secondly, this delay provides several additional years of
repayments on existing borrowings before additfional borrowings are required,
reducing the amount of outstanding debt owed to the Councils.

Potential Stamp Duty Obligations
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Another significant issue associated with changing Newcastle Airport’s corporate
structure is that advice received to date suggests Stamp Duty of approximately $5m
may be incurred. One of the recommendations of this report is that Council endorse
the allocation of resources to investigate opportunities to avoid incurring stamp duty
associated with the transition to alternative corporate structures.

40 Year Lease

The current 40 year lease presents numerous issues for a long term critical
infrastructure asset such as Newcastle Airport. Additionally, a future change of NAL
corporate structure could provide the flexibility, at Council’s discretion, to introduce
additional equity into the airport at some point in the future. The current 40 year
lease, which has 37 years remaining, has a negative impact on the “market value”
of Newcastle Airport from an investment perspective. A 99 year lease would not only
address the existing issues associated with the shorter tenure, but would optimise the
“market value” of Council’'s asset. Therefore, one of the recommendations of this
report is to authorise the initiation of negotiations with the Department of Defence to
extend the existing lease or enter into a new lease with a longer term.

One of the issues considered at length by the Joint Council Sub Committee was the
issue of the infroduction of future outside equity to the Airport. The main advantages
of infroducing outside equity is that it shares the investment risk and reduces the
burden on Council to fund future growth, however, a number of issues were also
identified including:

% The risk of incompatible objectives amongst equity partners

The dilution of Council ownership

Potential tax implications

» Current lease with Department of Defence requires majority Council ownership
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The final position of the Joint Council Sub Committee was that at least in the short to
medium term, they did not support the introduction of private equity however do
wish to explore options for facilitating investment from neighbouring Councils. This
investment may not necessarily involve an equity stake in the Airport but may for
example allow NAL to borrow funds from Councils other than Newcastle and Port
Stephens. This position of the joint sub committee is reflected in the recommendation
to endorse the continued ownership of Newcastle Airport Ltd by Local Government
and investigate appropriate amendments to the Newcastle Airport Limited Trust
Deed to facilitate additional Local Government investment.

Another issue that the Joint Council Sub Committee considered was the need to
articulate to the NAL Board, the owners’ agreed position on the strategic purpose of
Newcastle Airport and the owners’ agreed position on the appropriate risk appetite
of the Airport in relation to future growth. The Joint Council Sub Committee
determined that the recommendation they would take back to the respective
Council owners was that the primary function of Newcastle Airport is as an economic
driver for the region and that a moderate growth rate should be targeted.
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Directors Fees have been paid to the Directors of the Newcastle Airport Board for the
last couple of years. When fees were introduced the Board proposed that fees apply
to all Directors in recognition of the 'role and responsibilities of a Director as distinct
from their employer’. The current company constitution precludes the General
Managers of Newcastle City Council and Port Stephens Council from receiving
Directors Fees. The current and future contract of the General Manager excludes
consideration of the NAL director role. The Board's position is that the constitution
should be updated to reflect their decision. Consideration of this item had been
delayed until now to enable all amendments to be considered by the Councils
together.

FINANCIAL/RESOURCE IMPLICATIONS

The continuation of the existing Newcastle Airport Ltd corporate structure results in minimal
financial implications for Port Stephens Council. The profits from the airport will contfinue to be
reinvested for future growth. Port Stephens may be requested to provide future loan funding
for terminal expansion or other maijor infrastructure projects however these matters would be
the subject of future Council reports if and when it is necessary.

LEGAL, POLICY AND RISK IMPLICATIONS

The confinuation of the existing corporate structure retains the existing level of risk to Council
as joint owner of Newcastle Airport. Any future proposal for changes to the ownership
structure would be the subject of future Council reports which would identify any
adjustments, positive or negative, to Council’s risk profile associated with the adoption of
those ownership structure changes.

SUSTAINABILITY IMPLICATIONS

Includes Social, Economic and Environmental Implications

The most recent economic impact assessment of Newcastle Airport estimates that it supports
2,234 jobs and that the airport precinct contributes an annual total of $595 million in gross
output to the economy.

CONSULTATION

Newcastle Airport Board and Management, Newcastle Airport Joint Council Sub Committee,
Ernst & Young, PricewaterhouseCoopers

OPTIONS

Accept the recommendations
Reject the recommendations
Amend the recommendations

ATTACHMENTS

Nil.
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COUNCILLORS ROOM
Nil.

TABLED DOCUMENTS

Nil.
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General Manager returned to the meeting at 8.37pm.

ITEMNO. 14

INFORMATION PAPERS

REPORT OF: TONY WICKHAM - EXECUTIVE OFFICER
GROUP: GENERAL MANAGERS OFFICE

RECOMMENDATION IS THAT COUNCIL:

Receives and notes the Information Papers listed below being presented to Council
on 09 March, 2010.

No: Report Title Page:
1 NEW YEAR'S EVE 2009 ON TOMAREE PENINSULA 262
2 CASH AND INVESTMENTS HELD AT 31 JANUARY 2010-02-25 263

COMMITTEE MEETING - 09 MARCH 2010

RECOMMENDATION:
Councillor Ken Jordan That the recommendation be
Councillor John Nell adopted.

ORDINARY MEETING - 09 MARCH 2010

074 Councillor Ken Jordan It was resolved that the
Councillor Daniel Maher recommendation be adopted.
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COUNCIL COMMITTEE
INFORMATION PAPERS
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INFORMATION ITEM NO. 1

NEW YEAR’'S EVE 2009 ON TOMAREE PENINSULA

REPORT OF: TREVOR ALLEN — MANAGER, INTEGRATED PLANNING

GROUP: SUSTAINABLE PLANNING
FILE: PSC2009-00671
BACKGROUND

The purpose of this report is to inform Council about New Years Eve 2009 celebrations at
Tomaree.

At the New Year's Eve debrief held on 9 February 2010, the Police reported that despite
there being 32 arrests on the night, the strategies put in place were successful and resulted in
a befter behaved and more easily managed crowd than last year. Most of the charges laid
on the night were alcohol-related and persons involved were predominantly local residents.
Wet weather on the night may have helped reduce the numbers.

The Police and Council have received positive feedback from residents, visitors and business
owners.

After Council’s decision in June 2009 not to hold a managed event for New Year's Eve in
Tomaree, several stakeholder meetings were held to discuss strategies for managing the
crowds of youth who usually gather there at this time.

The local Police arranged for extra staff to start early on New Year's Eve morning. Actions by
Council to assist them included placing :

Barriers around Crown Land on corner of Shoal Bay Road and Trafalgar Streeft;

Barriers supplied to close off Bill Strong Oval car park;

Editorials and advertisements in various newspapers indicating that New Year's Eve at Nelson
Bay would be family-focused with no youth event;

Extra Portaloos along Nelson Bay Foreshore;

Extra rubbish skips;

Lighting towers arranged along Shoal Bay Foreshore and Little Beach;

Upgrading of Parking Rules signs;

Costs to Council to undertake the above totalled $15,600

Members of Tomaree Liquor Accord also agreed that sales of take away liquor should end at
9.00pm on New Year's Eve. Only one licensee didn't agree to follow this, but did agree to
limit sales of take way liquor in the drive-thru bottle shop to patrons in vehicles.

A similar process is proposed for this year, and an allocation has been made in
Council’s draft budget for 2010/11 to support Council’'s management of New Year's
Eve.
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INFORMATION ITEM NO. 2

CASH AND INVESTMENTS HELD AT 31 JANUARY 2010

REPORT OF: DAMIEN JENKINS - FINANCIAL SERVICES MANAGER

GROUP: COMMERCIAL SERVICES
FILE: PSC2006-6531
BACKGROUND

The purpose of this report is fo present Council’'s schedule of Cash and Investments Held at 31
January 2010.

ATTACHMENTS

1) Cash and Investments Held at 31 January 2010.

2) Monthly Cash and Investments Balance February 2009 — January 2010
3) Monthly Australian Term Deposit Index February 2009 — January 2010
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CASH & INVESTMENTS HELD AS AT 31 JANUARY 2010

INVESTED INV. CURRENT MATURITY AMOUNT % of Total Current Int Market Market Market Current
WITH TYPE RATING DATE INVESTED Portfolio Rate Value Value Value Mark to Market
November December January Exposure

|GRANGE SECURITIES

MAGNOLIA FINANCE LTD 2005-14 "FLINDERS AA" Floating Rate CDO NR 20-Mar-12| 1,000,000.00 4.15% 5.02% $780,440.00 $788,770.00 $788,770.00 -$211,230.00
INEXUS BONDS LTD "TOPAZ AA-" Floating Rate CDO 23-Jun-15| 412,500.00 1.71% 0.00% $231,412.50 $231,412.50 $231,412.50 -$181,087.50)
HERALD LTD "QUARTZ AA" Floating Rate CDO CCC- 20-Dec-10| 450,000.00 1.87% 5.52% $336,240.00 $373,770.00 $373,770.00 -$76,230.00
STARTS CAYMAN LTD "BLUE GUM AA-" Floating Rate CDO NR 22-Jun-13 1,000,000.00 4.15% 5.49% $0.00 $0.00 $0.00 -$1,000,000.00)
HELIUM CAPITAL LTD "ESPERANCE AA+"* Floating Rate CDO NR 20-Mar-13 1,000,000.00 4.15% 0.00% $0.00 $0.00 $0.00 -$1,000,000.00)
HOME BUILDING SOCIETY Floating Rate Sub Debt 25-Jul-11 500,000.00 2.07% 5.43% $441,355.00 $444,105.00 $444,105.00 -$55,895.00|
DEUTSCHE BANK CAPITAL GUARANTEED YIELD CURVE

NOTE Yield Curve Note NR 18-Oct-11 500,000.00 2.07% 6.68% $495,050.00 $508,600.00 $508,600.00 $8,600.00)
GRANGE SECURITIES "KAKADU AA" Floating Rate CDO cce 20-Mar-14| 1,000,000.00 4.15% 5.07% $252,100.00 $319,300.00 $319,300.00 -$680,700.00
GRANGE SECURITIES "COOLANGATTA AA" * Floating Rate CDO NR 20-Sep-14| 1,000,000.00 4.15% 0.00% $0.00 $0.00 $0.00 -$1,000,000.00
TOTAL GRANGE SECURITIES $6,862,500.00 28.45% $2,536,597.50 $2,665,957.50 $2,665,957.50 ($4,196,542.50
JABN AMRO MORGANS

GLOBAL PROTECTED PROPERTY NOTES VII Property Linked Note 17-Sep-11 $1,000,000.00 4.15% 0.00% $870,100.00 $882,800.00 $894,900.00 -$105,100.00)
TOTAL ABN AMRO MORGANS $1,000,000.00 4.15% $870,100.00 $882,800.00 $894,900.00 ($105,100.00
JANZ INVESTMENTS

[ECHO FUNDING PTY LTD SERIES 16 "3 PILLARS AA-" Floating Rate CDO ccce- 6-Apr-10 $500,000.00 2.07% 5.38% $396,350.00 $424,500.00 $424,500.00 -$75,500.00
PRELUDE EUROPE CDO LTD "CREDIT SAIL AAA" Floating Rate CDO B 30-Dec-11 $1,000,000.00 4.15% 0.00% $664,900.00 $712,900.00 $712,900.00 -$287,100.00
[ANZ ZERO COUPON BOND Zero Coupon Bond AA 1-Jun-17 $1,017,876.98 4.22% 0.00% $595,590.35 $581,553.83 $581,553.83 -$436,323.15
TOTAL ANZ INVESTMENTS $2,517,876.98 10.44% $1,656,840.35 $1,718,953.83 $1,718,953.83 ($798,923.15
[RIM SECURITIES

[GENERATOR INCOME NOTE AAA (2011) Floating Rate CDO 29-Jul-13 $2,000,000.00 8.29% 0.00% $990,000.00 $1,060,000.00 $1,300,000.00 -$700,000.00
ELDERS RURAL BANK (2011) Floating Rate Sub Debt 8-Oct-11 $1,000,000.00 4.15% 4.81% $929,524.00 $936,434.00 $930,765.00 -$69,235.00)
TOTAL RIMSECURITIES $3,000,000.00 12.44% $1,919,524.00 $1,996,434.00 $2,230,765.00 ($769,235.00
JWESTPAC INVESTMENT BANK

HOME BUILDING SOCIETY (2010) Floating Rate Sub Debt 27-Apr-10| $500,000.00 2.07% 5.50% $478,330.00 $483,190.00 $487,510.00 -$12,490.00|
MACKAY PERMANENT BUILDING SOCIETY Floating Rate Sub Debt 20-Nov-11 $500,000.00 2.07% 5.12% $478,345.00 $479,210.00 $480,075.00 -$19,925.00)
TOTAL WESTPAC INV. BANK $1,000,000.00 4.15% $956,675.00 $962,400.00 $967,585.00 ($32,415.00
ICURVE SECURITIES

MYSTATE FINANCIAL CREDIT UNION Term Deposit 0.00% $1,000,000.00 $0.00
TOTAL CURVE SECURITIES $0.00 0.00% $1,000,000.00 $0.00 $0.00 $0.00
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LONGREACH CAPITAL MARKETS
LONGREACH SERIES 16 PROPERTY LINKED NOTE Property Linked Note A+ 7-Mar-12) $500,000.00 2.07% 0.00% $432,000.00 $433,950.00 $437,300.00 -$62,700.00)
LONGREACH SERIES 19 GLOBAL PROPERTY LINKED NOTE property Linked Note A+ 7-Sep-12) $500,000.00 2.07% 0.00% $375,975.00 $413,500.00 $420,850.00 -$79,150.00)
TOTAL LONGREACH CAPITAL ) $1,000,000.00 4.15% $807,975.00 $847,450.00 $858,150.00 ($141,850.00),
ICOMMONWEALTH BANK
EQUITY LINKED DEPOSIT Equity Linked Note 20-Sep-11 $500,000.00 2.07% 3.00% $481,750.00 $481,750.00 $482,450.00 -$17,550.00)
EQUITY LINKED DEPOSIT GI100 Equity Linked Note 03-Aug-10 $500,000.00 2.07% 3.00% $501,400.00 $501,400.00 $501,350.00 $1,350.00)
EQUITY LINKED DEPOSIT ELN SERIES 2 Equity Linked Note 05-Nov-12 $500,000.00 2.07% 3.00% $466,550.00 $466,550.00 $468,600.00 -$31,400.00)
BENDIGO BANK SUBORDINAT ED DEBT Floating Rate Sub Debt 09-Nov-12 $500,000.00 2.07% 5.20% $476,780.00 $476,780.00 $480,735.00 -$19,265.00)
BANK OF QUEENSLAND Term Deposit 12-Aug-10 $1,000,000.00 4.15% 4.80% $1,000,000.00 $1,000,000.00 $1,000,000.00 $0.00)
BANK OF QUEENSLAND BOND Bond 16-Mar-12 $1,000,000.00 4.15% 5.35% $1,000,000.00 $1,000,000.00 $1,000,000.00 $0.00)
TOTAL COMMONWEALTH BANK $4,000,000.00 16.58% $3,926,480.00 $3,926,480.00 $3,933,135.00 ($66,865.00)
FlG SECURITIE
CREDIT SUISSE PRINCIPAL PROTECTED NOTE AQUADUCT
AA- Principal Protected Note 21-Jun-10 $1,000,000.00 4.15% 0.00% $965,500.00 $968,700.00 $971,700.00 -$28,300.00)
TELSTRA LINKED DEPOSIT NOTE Principal Protected Note 30-Nov-14 $500,000.00 2.07% 5.03% $429,000.00 $455,750.00 $470,100.00 -$29,900.00)
TOTAL FllG SECURITIES $1,500,000.00 6.22% $1,394,500.00 $1,424,450.00 $1,441,800.00 ($58,200.00)
JALLIED IRISH BANKS
AIB TERM DEPOSIT 0.00% $1,000,000.00 $1,000,000.00 $0.00)
TOTAL ALLIED IRISH BANK $0.00 0.00% $1,000,000.00 $1,000,000.00 $0.00 $0.00
JMAITLAND MUTUAL
MAITLAND MUTUAL SUB DEBT Floating Rate Sub Debt 30-Jun-13 500,000.00 2.07% 5.78% $500,000.00 $500,000.00 $500,000.00 $0.00)
MAITLAND MUTUAL TERM DEPOSIT Term Deposit 23-Feb-10 574,519.99 2.38% 4.92% 568,076.60 574,519.99 574,519.99 $0.00)
MAITLAND MUTUAL SUB DEBT Floating Rate Sub Debt 31-Dec-14 500,000.00 2.07% 5.78% $500,000.00 $500,000.00 $500,000.00 $0.00)
TOTAL M'LAND MUTUAL $1,574,519.99 6.53% $1,568,076.60 $1,574,519.99 $1,574,519.99 $0.00
TOTAL INVESTMENTS $22,454,896.97 93.08% $17,636,768.45 $16,999,445.32 $16,285,766.32 ($6,169,130.65)
[AVERAGE RATE OF RETURN ON INVESTMENTS 2.91%
CASH AT BANK $1,670,475.57 6.92% 3.70% $3,691,443.06 $1,.277,251.32 $1,67047557 $0.00
AVERAGE RATE OF RETURN ON INVESTMENTS + CASH 2.96%
TOTAL CASH & INVESTMENTS $24,125,372.54 100.00% $21,328211.51 $18,276,696.64 $17,956,241.89 ($6,169,130.65)
BBSW FOR PREVIOUS 3 MONTHS 4.13%

* Lehman Brothers is the swap counterparty to theses transactions and as such the deals are in the process of being unwound. No valuation information is available.
CERTIFICATE OF RESPONSIBLE ACCOUNTING OFFICER

1, Peter Gesling, being the Responsible Accounting Officer of Council, hereby certify that the Investments have been made in accordance with the Local Government Act 1993,
the Regulations and Council's investment policy.

P GESLING
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ATTACHMENT 2

Cash and Investments Held

Cash at Bank Investments Total Funds
Date ($m) ($m) ($m)

Feb-09 2.364 29.187 31.551
Mar-09]- 0.531 30.187 29.656
Apr-09 2.234 27.187 29.421
May-09 3.160 28.193 31.353
Jun-09 1.947 30.193 32.140

Jul-09 0.127 25.193 25.320
Aug-09 4.298 27.448 31.747
Sep-09 4.801 28.448 33.250
Oct-09 0.579 25.448 26.028
Nov-09 3.691 24 .448 28.140
Dec-09 1.277 23.448 24.726
Jan-10 1.670 22.455 24.125

Cash and Invested Funds for the Period ended 31/1/2010
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ATTACHMENT 2

Australian Term Deposit Accumulation Index

Index Value
Date (%)
Feb-09 4.0024
Mar-09 3.8542
Apr-09 3.7513
May-09 3.6960
Jun-09 3.8699
Jul-09 3.7701
Aug-09 4.0082
Sep-09 4.1080
Oct-09 4.3946
Nov-09 4.7356
Dec-09 5.0488
Jan-10 5.3373
Australian Term Deposit Index as at 31/1/2010
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MINUTES FOR ORDINARY MEETING - 9 MARCH 2010

CONFIDENTIAL ITEMS

In accordance with Section 10A, of the Local Government Act 1993, Council can close part of
a meeting to the public to consider matters involving personnel, personal ratepayer hardship,
commercial information, nature and location of a place or item of Aboriginal significance on
community land, matters affecting the security of council, councillors, staff or council
property and matters that could be prejudice to the maintenance of law.

Further information on any item that is listed for consideration as a confidential item can be
sought by contacting Council.

075

Councillor John Nell
Councillor Peter Kafer

It was resolved that Council move into
Confidential session.
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MINUTES FOR ORDINARY MEETING - 9 MARCH 2010

ITEM NO. 1 FILE NO: T01-2010

TENDER FOR THE SUPPLY OF ONE (1) 22.5 TONNE SINGLE CAB TRUCK/
CHASSIS (T01/2010)

REPORT OF: DAMIEN JENKINS - FINANCIAL SERVICES MANAGER
GROUP: COMMERCIAL SERVICES

ORDINARY MEETING - 09 MARCH 2010

076 Councillor John Nell It was resolved that Council accept the
Councillor Peter Kafer tender submitted by Gilbert & Roach for
the supply of one (1) FVY 1400 Automatic
Long Single Cab Truck Chassis at the
tendered price of $154,350.91 (exc. GST).

077 Councillor John Nell It was resolved that Council move out of
Councillor Peter Kafer Confidential session.

There being no further business the meeting closed at 8.38pm.

| certify that pages 1 to 269 of the Open Ordinary Minutes of Council 9 March 2010
and the pages 270 to 272 of the Confidential Ordinary Minutes of Council 9 March
2010 were confirmed by Council at its meeting held on 23 March 2010.

Cr Bruce MacKenzie
MAYOR
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