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Minutes 22 July 2008 
 
 
 
 
 

 
 
 
 
 
Minutes of Ordinary meeting of the Port Stephens Council held in the Council Chambers, 
Raymond Terrace on 22 July 2008, commencing at 5.35pm. 
 
 
 
 
PRESENT: Councillors R. Swan (Mayor); S. Dover (Deputy 

Mayor); H. Brown; G. Dingle; G. Francis; J. Hodges; K. 
Jordan; J. Nell; G. Robinson; S. Tucker, R. Westbury; 
General Manager; Acting Executive Manager – 
Corporate Management, Facilities and Services Group 
Manager; Sustainable Planning Group Manager; 
Acting Business and Support Group Manager. 

 
Note Cr Robinson entered the meeting at 5.43pm 
 
 
 
 
 
177 

 
Councillor Dingle 
Councillor Hodges 
 
 

 
Resolved that the minutes of the Ordinary 
meeting of Port Stephens Council held on 
24th June, 8th July & 15th July 2008 be 
confirmed. 
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COMMITTEE RECOMMENDATIONS 
 
 
The Committees met on the 1st & 8th July, 2008 and make the following recommendations to 
Council. 
 

COMMITTEE PRESENT TIME 

Strategic Committee Councillors Swan, Nell, 
Tucker, Francis, Robinson, 
Jordan, Dingle, Westbury, 
Dover, Hodges & Brown, and 
Messrs Gesling, Trigar & 
Broyd & Ms Shine 

Apology: John Flannery 

1st July, 2008 

Commenced: 6.14pm 

 

Concluded:  7.05pm 

Operations Committee Councillors Swan, Nell, 
Tucker, Francis, Robinson, 
Jordan, Dingle, Westbury, 
Dover, Hodges & Brown, and 
Messrs Gesling, Flannery, 
Trigar & Broyd & Ms Shine 

Apology: Nil 

8th July, 2008 

Commenced  6.03pm 

 

Concluded  7.20pm 
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ITEM NO.  1 FILE NO: DA 16-2008-291-1
 

DEVELOPMENT APPLICATION FOR SINGLE STOREY DWELLING 
AT NO. 20 NOBLES ROAD NELSONS PLAINS 
 
REPORT OF: SCOTT ANSON - MANAGER DEVELOPMENT & BUILDING 
 

RECOMMENDATION IS THAT COUNCIL:  
 
Refuse Development Application 16-2008-291-1 for the following reasons: 
 

1. The proposed development is inconsistent with the provisions of the Hunter Regional 
Environmental Plan1989 (Clauses 52-54) by being an inappropriate land use since it 
will increase the number of people susceptible to the effects of inundation. 

2. The proposed development is inconsistent with the provisions of Port Stephens Local 
Environmental Plan 2000, in particular, the Rural 1(a) Zone objectives and planning 
considerations for development on flood prone land. 

3. The proposed development is located on a Floodplain identified as being an area of 
Extreme Hazard and the Lower Hunter Valley Floodplain Risk Management Study 
(November 2001) recommends that no additional dwellings should be permitted in 
this location. 

4. The proposed development is considered an inappropriate land use under the 
Floodplain Development Manual 2005. 

5. Approving additional dwelling houses in an Extreme Hazard flood area places further 
demand on the already limited resources of the State Emergency Service due to 
domestic property protection, evacuation and/or re-supply. 

6. Approval of this application would have an undesirable cumulative effect by 
increasing the community’s susceptibility to flooding in terms of social, economic and 
environmental/ecological consequences. 

7. It is not possible to implement an evacuation plan which provides permanent, fail 
safe, maintenance free measures to ensure the timely, orderly and safe evacuation of 
occupants. 

 
 

 
OPERATIONS COMMITTEE MEETING – 8 JULY 2008  

RECOMMENDATION: 
 

That this item be deferred for a site inspection 
 
 

ORDINARY MEETING OF COUNCIL – 22 July 2008 
 

RESOLUTION: 
178 Councillor Brown 

Councillor Francis 
That Council defer a decision on this 
development pending a report on further 
information and advice from the Williams 
River Floodplain Management Committee on 
the recently received Flood Study. 
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BACKGROUND 
 
The purpose of this report is to present a development application to Council for 
determination in an area subject to flooding. 
 
On 1 August 2005 Council refused a development application DA 16-2002-712-1 proposing 
to erect a single storey dwelling upon an earth mound located at the abovementioned 
property. The current application DA 16-2008-291-1 proposes the construction of a single 
storey dwelling house upon an earth mound situated. The earth mound is situated fifty (50) 
metres from the western boundary addressing Nobles Road, seventy (70) metres from the 
Hunter River and eight hundred (800) metres from the eastern boundary addressing Seaham 
Road. 
 
The subject site is zoned 1(a) – Rural Agriculture, which is described in Port Stephens Local 
Environmental Plan 2000 (LEP). The subject site is identified as flood prone land and Clause 
37 of the LEP addresses development on flood prone land.  
 
The Lower Hunter Valley Floodplain Risk Management Study (November 2001) indicates 
that the subject property is located in an area of “Extreme Hazard” where it is recommended 
that no additional residential dwellings should be permitted and should be actively 
discouraged in areas where the natural surface is below the level of the 5% AEP (1 in 20 
year) flood.  The 5% AEP flood level varies from 4.6 metres AHD near Green Rocks to 3.2 
metres AHD at the downstream end of the Zone.  Sound planning and engineering practice 
does not support habitable dwellings on land below the level of the 5% AEP flood level. The 
subject land is typically below 4 metres AHD. 
 
Large areas of this floodplain management zone are exposed to extreme hazard during large 
floods. Flood depths of greater than 4 metres typically occur in the 0.2% AEP flood.   Aspect 
Development & Survey Pty Ltd have identified a surface level of 2.6 metres AHD at the base 
of the existing earth mound and an approximate height of 4.2 metres AHD.  Based upon 
these figures it is expected that this property could be inundated by floodwater to a depth of 
approximately 6.6 metres AHD.   Plans submitted with the application show a Finished Floor 
Level (FFL) for the habitable rooms of the proposed dwelling of 5.3 metres AHD.  To achieve 
this floor level, the applicant proposes to introduce a further 715-865mm of fill onto the 
existing mound increasing the height of the earth mound to approximately 5.0 metres AHD. 
The proposed dwelling and earth mound will have a maximum height of approximately 10.3 
metres AHD to the ridge of the roof. 
 
On 11 June 2007, the most recent flooding event occurred.  This flood event was calculated 
to be approximately a 5% Annual Exceedance Probability (AEP) flood event. This flood event 
was estimated in the order of a 1 in 20 year or 1 in 15 year flood. 
 
The nearest flood free land available to the subject land is situated approximately 3 
kilometres to the north at the intersection of Hinton and Seaham roads and 3 kilometres to 
the south to Raymond Terrace. If approved, the introduction of an additional dwelling and 
potential planning precedent for further dwellings in the locality will place further pressure on 
emergency service resources in a known floodway and excessive depth zone. 
 
Although flood inundation gives rise to temporary/intermittent impacts, the introduction of 
additional people and dwellings onto a known floodplain is not supported and is contrary to 
the provisions of the New South Wales Floodplain Development Manual 2005. Refusal of this 
application is recommended due to an extreme risk of flooding on the subject land. The level 
of risk is determined by flood depths and velocities, flood frequency, isolation, emergency 
response and the cumulative effect of permitting the construction of additional dwellings with 
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the resultant increase in occupant numbers placed at risk.  These contributing factors are 
discussed further in the assessment.  
 
Refusal of this application is recommended based on the level of flood risk upon the 
proposed development and not as a consequence of advice received by the SES. It is 
strongly recommended that this application be refused based upon the expected level of 
flood risk and associated social, economic and environmental impacts.   
 
LINKS TO CORPORATE PLANS 
 
This report relates to the Goals in the Assessment and Approvals program of Council’s 
Management Plan, which is an ordered and predictable built environment in Port Stephens.   
 
The following goals are considered applicable in this case: 
 
G4.  Safety 

To provide programs and planning instruments that enhance the safety of individuals 
and the community whilst preserving social amenity and discouraging social isolation. 

 
G5.  Housing 

To provide for an increase in diversified, affordable and sustainable housing stock 
across the Local Government Area. 

 
G13.  Environmental Protection 

To protect the unique Local Government Area environmental heritage and mitigate 
the effects of climate change and population growth on the environment. 

 
G17.  Strategy and Planning 

Plan for sustainability and allow for balanced growth in the community. 
 
G18.  Knowledge and Information 

All decision-making will be based upon unbiased, well-researched data. 
 
G25.  Infrastructure and Services 

To provide sustainable facilities and services to the community of Port Stephens now 
and into the future. 

 
The links to the 2007-2011 Council Plan are:- 
 
SOCIAL SUSTAINABILITY –  Council will preserve and strengthen the fabric of the 

community, building on community strengths. 
 
CULTURAL SUSTAINABILITY –  Council will assist to inspire a sense of pride and place as 

well as enhancing quality of life and defining local identity. 
 
ECONOMIC SUSTAINABILITY –  Council will support the economic sustainability of its 

communities while not compromising its environmental 
and social well being. 

 
ENVIRONMENTAL Council will protect and enhance the environment while  
SUSTAINABILITY –  considering the social and economic ramifications of 

decisions. 
 
BUSINESS EXCELLENCE –  Council will use the Business Excellence Framework to 

innovate and demonstrate continuous improvement 
leading to long-term sustainability across operational and 
governance areas in a Business Excellence Journey 
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FINANCIAL/RESOURCE IMPLICATIONS 
 
Nil 
 
LEGAL AND POLICY IMPLICATIONS 
 
Council may become legally liable in cases of property damage and/or loss of life where 
approval has been given to construct residential dwellings in flood prone areas whilst being 
specifically aware of the risks.  
 
The Councillors attention is specifically drawn to Sections 733(1) and 733(4) of the Local 
Government Act 1993 relating to exemption from liability with respect to flood prone land and 
the basis of “good faith” defence established in legal case law. 
 
Council’s solicitors Harris Wheeler Lawyers advise: 
 

“This defence (Section 733[1] of the Local Government Act 1993) will be less 
easily established if the consent is not issued substantially in accordance with 
the principles established in the Floodplain Management Manual notified 
under s.733 (5).  The Manual provides, in effect, that a site specific evacuation 
plan is ineffectual and should not be the basis of a consent.  Accordingly, 
simply imposing a condition, including a deferred commencement condition, 
that an applicant obtain the SES’s approval of a site specific evacuation plan, 
runs the risk that the consent is not in accordance with the Manual.  In 
addition, it is understood that the SES is refusing to approve such plans, 
having no statutory authority or role in doing so.  Accordingly, any such 
condition would be incapable of being satisfied and is, for that reason, also 
inappropriate.” 
 

If Council approves the subject application, Council will be establishing a significant planning 
and environmental precedent in this locality and other flood prone areas within Port Stephens 
LGA, effectively encouraging residential development in known flood prone areas adjoining 
an environmentally sensitive water body (the Hunter and Williams rivers).  This raises the 
potential for liability against which the Council is not protected as referred to in Section 733 
(1). 
 
Further, Gadens Lawyers report that a recent decision of the NSW Land and Environment 
Court in Walker v Minister for Planning [2007] NSWLEC 741 confirmed that planning 
authorities must consider the potential impact of climate change and rising sea levels on 
future developments. 
 
The consequences of the Court’s decision demonstrates it’s consideration of the significance 
of “global” environmental factors such as greenhouse emissions and climate change on 
project assessments.  In making his decision, Biscoe J comprehensively outlines the 
relevancy of Environmentally Sustainable Development (ESD) principles and the scientific 
data available which supports the existence of pending climate change. 
 
The Walker decision has implications specifically for applications to develop or expand 
developments in coastal and flood liable areas.  Consequently, in relation to these 
applications, it is recommended that proponents and councils make an assumption that there 
is the potential for greater flooding or inundation than is presently the case (ie due to climate 
change). 
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Where there is a failure to consider these matters, the Court has demonstrated that it is not 
hesitant to declare the approval void.  Should this application be refused, the applicant has 
the right of appeal. 
 
The development application is inconsistent with Council’s Areas Affected by Flooding and/or 
Inundation Policy originally adopted on 27 January 1998 and most recently amended by 
Council on 25 September 2007. The objectives of this policy include: 
 
OBJECTIVES 
 To manage the development of land subject to or affected by the likelihood of flooding 

and/or tidal inundation defined as flood prone land in the Port Stephens Local 
environmental Plan 2000. 

 To base the nature of the restriction applied to an affected site on the principles of the 
NSW Floodplain Development Manual 2005, the Port Stephens Foreshore (Floodplain) 
Management Study and Plan 2002, the Paterson River Floodplain Management Study 
and Plan 2001, the draft Lower Hunter Valley Floodplain Management Study 2001, the 
Williamtown Salt Ash Flood Study and any further flooding information available to 
Council at the time. 

 To ensure that decision in relation to the acquisition and development of land are made 
having regard to the best flooding information available 

 To ensure that Council complies with the provision of S733 of the Local Government Act 
1993 - Exemption from liability – flood liable land and land in coastal zone. 

 
Specifically the policy states that: 
 
“3(a) If Council determines that a comprehensive flood report is required to support the 
development application, then this shall be prepared by an experienced Flood Engineer”. 
 
The applicant has not provided a comprehensive flood report in respect to this development 
application. Given that the subject land is identified as being subject to Extreme Hazard 
affectation it is considered highly unlikely that the applicant will be able to satisfactorily 
demonstrate that the proposal is consistent with the provisions of the Floodplain 
Management Manual adopted by the NSW Government. 
 
Business Excellence Framework 
 
Port Stephens Council is a quality driven organisation.  We use the Business Excellence 
Framework as a basis for driving organisational excellence.  The Framework is an integrated 
leadership and management system that describes elements essential to organisational 
excellence.  It is based on eight (8) principles. 
 
These outcomes align with the following Business Excellence principles:- 
 
1) LEADERSHIP – Lead by example, provide clear direction, build organisational 

alignment and focus on sustainable achievement of goals. 
2) CUSTOMERS – Understand what markets and customers value, now and into the 

future, and use this to drive organisational design, strategy, products and services. 
3) SYSTEMS THINKING – Continuously improve the system. 
4) PEOPLE – Develop and value people’s capability and release their skills, 

resourcefulness and creativity to change and improve the organisation. 
5) CONTINUOUS IMPROVEMENT – Develop agility, adaptability and responsiveness 

based on a culture of continual improvement, innovation and learning. 
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6) INFORMATION AND KNOWLEDGE – Improve performance through the use of data, 
information and knowledge to understand variability and to improve strategic and 
operational decision making. 

7) CORPORATE AND SOCIAL RESPONSIBILITY – Behave in an ethically, socially and 
environmentally responsible manner. 

8) SUSTAINABLE RESULTS – Focus on sustainable results, value and outcomes. 
 
This aligns with the following ABEF Principles. 
 

8)        Effective use of facts, data and knowledge leads to improved decisions 

10)      Organisations provide value to their community through their actions to ensure 
a clean, safe, fair and prosperous society 

11)      Sustainability is determined by an organisation’s ability to create and deliver 
value for all stakeholders 

 
SUSTAINABILITY IMPLICATIONS 
 
Approval of this application increases the community’s susceptibility to the effects of flooding 
and the associated consequences.  The effects of flooding may be distinguished between 
social, economic and environmental implications 
 
SOCIAL IMPLICATIONS 
 
The social implications directly attributable to flood inundation include but are not limited to 
risks to public safety, community disruption, direct and indirect damages caused by 
floodwaters, (property damage, loss of goods and personal possessions), emotional, mental 
and physical health costs, provision of food and accommodation for evacuees, loss of wages 
and opportunity cost to the public caused by the closure or limited operation of public 
facilities. 
 
ECONOMIC IMPLICATIONS 
 
Introducing additional dwelling houses into known high flood risk areas is not desirable. 
Refusal of this application may have an immediate economic impact upon the property owner 
but, in the long term, reduces private and public losses attributed to flooding. 
 
ENVIRONMENTAL IMPLICATIONS 
 
The temporary and intermittent impacts of unsuitable development on flood prone land 
contribute to environmental pollution through erosion, waterborne debris, residual debris, 
structural failure of dwellings, fences, outbuildings and other domestic/rural infrastructure, 
and possible effluent pollution (from onsite sewage treatment systems in instances where the 
occupant chooses not to evacuate). 
 
There are no flora and fauna issues associated with this application. 
 
CONSULTATION 
 
The current development application has been assessed on its merits with due regard to 
background information contained in the previous application and report from Council’s 
Flooding Engineer.  
 
The State Emergency Service (SES) has advised that it has no statutory authority to endorse 
or reject development applications and/or private flood evacuation plans.  The SES considers 
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that approving the construction of dwelling houses in known flood plain areas is undesirable,  
placing additional demand upon already limited resources attending to property and 
infrastructure protection, evacuation and/or re-supply. The preparation of private evacuation 
plans may reduce the demand upon SES resources however these plans are usually 
ineffective during significant flood events and are not to be relied upon. Refusal of this 
application is recommended based on the level of flood risk upon the proposed development 
and not as a consequence of advice received by the SES. 
 
OPTIONS 
 
1) Adopt the recommendation. 

2)        Reject or amend the recommendation. 

3)        Council express its support in principle for the Development Application and request 
the Group Manager, Sustainable Planning to draft Conditions of Consent for the next 
Ordinary Meeting of Council in the event that Council resolves to determine the 
Application in terms of Conditional Consent. 

 
ATTACHMENTS 
 

1) Locality Plan 

2) Assessment 
 
COUNCILLORS ROOM 
 

1) Plans and elevations 

2) Council Policy - Areas Affected by Flooding and/or Inundation  

3) S733(4) Local Government Act 1993 Exemption from liability – flood liable land 
and land in coastal zone 

 
TABLED DOCUMENTS 
 
Nil 
 



ORDINARY MEETING MINUTES – 22 JULY 2008 

13 

ATTACHMENT 1 
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ATTACHMENT 2 
 

ASSESSMENT 
The application has been assessed pursuant to Section 79C of the Environmental Planning 
and Assessment Act 1979 and the following is a summary of those matters considered 
relevant in this instance. 
 
THE PROPOSAL 
 
The applicant seeks approval to construct a single storey dwelling house on an elevated 
earth mound located approximately 50 metres to the east of Nobles Road, Nelsons Plains 
and 800 metres from the western boundary (Seaham Road).  The Hunter River is 
approximately 70 metres to the west of the raised mound. The dwelling consists of a 
lounge/dining/kitchen/family/rumpus/study area, four (4) bedrooms and associated 
bathroom/ensuite and a two vehicle garage with attached workshop. 
 
The application proposes to construct a habitable floor level at 5.300 metres AHD. 
 
THE APPLICATION 
 
Owner Mr Noel Martin 
Applicant Mr Noel Martin c/- Mr G K Lindsay 
Detail Submitted  Development plans which include site and floor 

plans and elevations. 
 
THE LAND 
 
Property Description Lot 2, DP 784901 
Address Number 20 Nobles Road, NELSONS PLAINS 
Area  10.21 Hectares 
Characteristics The land is generally level with an average 

elevation of approximately 2.00 metres AHD.  The 
dwelling is proposed to be constructed upon an 
earthen mound located approximately 3 
kilometres distance from flood free land in the 
townships of Osterley and/or Raymond Terrace.   
The top of the existing earthen mound is 
generally 4.00 metres AHD.  The submitted plans 
indicate that the applicant proposes to raise the 
height a further 715–865mm to a final level of 
approx 4.90 metres AHD. 

 
THE ASSESSMENT 
 
1. Planning Provisions 
 
LEP 2000 – Zoning Rural 1(a) RURAL AGRICULTURAL “A” 
Relevant Clauses  Clause 11 (2)(e) and Clauses 37 and 38 

(including “Objectives for development on 
flood prone land”) 

 
Development Control Plan Port Stephens Development Control Plan 2007 

(Adopted 31 May 2007).  Application received 21 
April 2008. 

 
State Environmental Planning Policies  Not applicable. 
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ATTRIBUTE PROPOSED REQUIRED COMPLIES 
LEP Requirements    
Minimum area per 
dwelling 

10.21 Hectares 
(102,100 m2) 

4000 m2 minimum Yes 

Floor Level (Flood 
Prone Land) 

5.30 metres AHD  Flood Planning 
Level 5.30m AHD 

Yes * 

EXTREME HAZARD 
 ZONE 

New dwelling No dwelling No ** 

DCP Requirements    
Building Line 
Setback 

Approx 50 metres 
from West boundary 
(Nobles Road) 

12 metres from West 
boundary (Nobles 
Road) 

Yes 

Side Boundary 
Setbacks 

44 metres (North 
Boundary) and 52 
metres (South 
Boundary) 

900mm Yes 

BASIX Requirements Water Score  40 
Energy Score  48 

Target  40 
Target  40 

Yes 
Yes 

*Flood Planning Level (FPL).  Flood levels selected for planning purposes which should be 
based on an understanding of the full range of flood behaviour and the associated flood risk, 
including the social, economic and ecological consequences associated with floods of 
different severities.  Different FPL’s may be appropriate for different categories of land-use 
and for different flood plans. 
** The proposal is not consistent with Clause 52 of Hunter Regional Environmental Plan, 
Clauses 37 and 38 Port Stephens LEP 2000, Flood Management Manual 2001 or the Lower 
Hunter Valley Floodplain Risk Management Study 2001 and is the primary basis for 
recommending refusal in this instance.  In a 1% Annual Exceedence Probability flood event, 
the proposed dwelling will be physically isolated due to severe flood inundation.  The nearest 
flood free land in proximity to the subject land is located at Mount Osterley and/or Raymond 
Terrace, placing further pressure upon emergency services and potentially placing dwelling 
occupants and volunteer emergency personnel at risk.  The June 2007 flood event was 
calculated as approximately a 5% Annual Exceedance Probability flood event. 
 
Discussion 
 
The proposed development is inconsistent with the provisions of: 

• Hunter Region Environmental Plan  
• Port Stephens Local Environmental Plan 2000  
• Floodplain Management Manual 2001  
• Lower Hunter Valley Floodplain Risk Management Study 2001  

 
Hunter Region Environmental Plan (REP) 
 
The Hunter Regional Environmental Plan (REP) aims to achieve the balanced development 
of the region by the optimum utilisation of resources, whilst facilitating the improvement of the 
urban and rural environments.  Port Stephens Local Environmental Plan 2000 (LEP) 
gazetted on 29 December 2000 is consistent with the provisions of the REP and reinforces 
its aims and regional policies. 
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Clause 52 of the REP requires Councils to develop strategies to control developments on 
flood prone land and encourage floodplain management practices which ensure maximum 
personal safety whilst at the same time encouraging appropriate land uses. 
 
The Lower Hunter Valley Floodplain Risk Management Study (2001) indicates that the 
subject property is located in an “Extreme Hazard Zone” where it is recommended that no 
additional dwelling houses should be permitted. 
 
The proposed dwelling house is an inappropriate land use since it increases the number of 
persons susceptible to the effects of flooding. 
 
Port Stephens Local Environmental Plan 2000 
 
The subject land is zoned Rural 1(a) and under the provisions of Port Stephens Local 
Environmental Plan 2000, dwelling houses are permissible with development consent. 
 
The proposal is inconsistent with the Rural 1(a) zone objective to maintain the rural character 
of the area and to promote the efficient and sustainable utilisation of rural land and 
resources. 
 
New developments should not increase the community’s susceptibility to flood inundation 
and related impacts.  In this instance, the construction of a dwelling house in a high flood risk 
area increases the social, economic and environmental consequences caused by flooding. 
 
Clause 37 outlines the factors to be considered by Council in the assessment of a 
development on flood prone land.  These are outlined as follows:- 
 

(a)        The extent and nature of the flooding or inundation hazard affecting the land. 
(b)        Whether or not the proposed development would increase the risk or severity 

of flooding or inundation affecting other land or buildings, works or other land 
uses in the vicinity. 

(c)        Whether the risk of flooding or inundation affecting the proposed development 
could be reasonably mitigated and whether conditions should be imposed on 
any consent to further the objectives of this plan. 

(d)        The social impact of flooding on occupants, including the ability of emergency  
services to access, rescue and support residents of flood prone areas. 

(e)        The provisions of any floodplain management plan or development control 
plan adopted by the Council. 

 

This proposed development is located in an extreme flood risk area (Extreme Hazard) as 
identified by the Lower Hunter Valley Floodplain Risk Management Study (2001), where the 
1% Annual Exceedence Probability (AEP) flood level is recorded at 5.3 metres AHD, with a 
velocity between 0.8 and 3.0 metres per second.  Based on a natural ground level of 2.5 
metres AHD, the land will be inundated by floodwater to a depth of 2.8 metres.  Even in 
moderate floods, for example, the 5% AEP in this location is 4.9 metres AHD, the property 
will be inundated by floodwaters to a depth of 2.4 metres. 
 
It is not possible to condition this application to mitigate the effects of flooding.  The applicant 
could prepare an evacuation plan but this would need to demonstrate to Council that there 
are permanent, fail safe, maintenance free measures available to ensure the timely, orderly 
and safe evacuation of occupants should flooding occur.  The SES has advised that private 
evacuation plans are usually ineffective thereby placing additional demand upon limited SES 
resources. 
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Without a permanent fail safe evacuation plan addressing the approval of additional dwelling 
houses in high flood risk areas, the adverse social implications discussed throughout this 
report can be expected. 
 

Council has not yet adopted a floodplain management plan however the Lower Hunter Valley 
Floodplain Risk Management Study (2001) recommends that additional residential dwellings 
should not be permitted in these areas. 
 
Based on the abovementioned considerations, this application is inconsistent with the 
provisions of Port Stephens Local Environmental Plan 2000. 
 
Floodplain Development Manual 2005 
 
The primary objective of the Floodplain Management Manual is to reduce the impact of 
flooding and flood liability on individual owners and occupiers of flood prone properties and to 
reduce private and public losses as a result of flooding. 
 
The Lower Hunter Valley Floodplain Risk Management Study (2001) has been prepared in 
accordance with this manual and it stipulates appropriate land use management policies.  As 
already mentioned in this report, the Study recommends that no additional residential 
dwellings be permitted in this locality. 
 
The Floodplain Management Manual (2001) provides interim guidelines for determining 
appropriate land uses in flood prone areas (refer Appendix I).  Under these guidelines, the 
subject land is categorised as an Extreme Hazard Area generally inundated by more than 1 
metre depth of floodwater. 
 
Floodways are those areas where a significant volume of water flows during floods and are 
often aligned with obvious natural channels.  They are areas that, even if only partially 
blocked, would cause a significant increase in flood levels and/or a significant redistribution 
of flood flow, which may in turn adversely affect other areas 
 
Flood storage areas are those parts of the floodplain that are important for the temporary 
storage of floodwaters during the passage of the flood.  If the capacity of a flood storage area 
is substantially reduced by, for example, the construction of levees or by landfill, flood levels 
in nearby areas may rise and the peak discharge downstream may be increased.  
Substantial reduction of the capacity of a flood storage area can also cause a significant 
redistribution of flood flows. 
 
The Manual suggests that the property owner be required to demonstrate that the proposed 
development will not increase the flood damage or flood hazard to other properties or 
adversely affect flood behaviour.  A detailed report by an appropriately qualified consulting 
engineer and a detailed study assessing the social, environmental and ecological impacts 
should be required in support of a development application.  This has not been requested at 
this point in time so as not to impose additional costs upon the applicant. 
 
The proposed development should be refused since it increases the community’s 
susceptibility to flooding.  There is no permanent, fail safe evacuation plan in place to ensure 
a timely, orderly and safe evacuation of occupants.  In an emergency, evacuation of 
occupants would only be possible by boat or helicopter, which may place rescuers/operators 
at risk. 
 

Lower Hunter Valley Floodplain Risk Management Study (2001) 
 

The Lower Hunter Valley Floodplain Risk Management Study (2001) defines Floodways as 
those areas of the floodplain where a significant discharge of water occurs during floods.  
They are often aligned with naturally defined channels.  Floodways are areas which, even if 
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only partially blocked, would cause a significant redistribution of flood flow, or a significant 
increase in flood levels.  Floodways are often areas of deeper flows or areas where higher 
velocities occur.  As for flood storage areas, the extent and behaviour of floodways may 
change with flood severity.  Areas that are benign for small floods may cater for much greater 
and more hazardous flows during larger floods.  An objective of the study is to prevent 
intensification of the use of floodways and, wherever possible, allow for their conversion to 
natural waterway corridors. 
 

The Floodway and Excessive Depth Zone identifies that part of the floodplain where there is 
considered to be no potential to implement ameliorative measures and/or allow for any 
structures or intensive activity at a level of risk which would be considered acceptable to the 
community.  Floodways are areas conveying a significant proportion of the flood flow and 
where partial blocking will adversely affect flood behaviour to a significant and unacceptable 
extent.  The principal risk criterion in this zone exists when flood water velocities exceed 
levels which may threaten the integrity of built structures or the safety of persons.  The threat 
to personal safety and to gross structural damage caused by floods, depends largely upon 
the speed and depth of floodwaters.  These, in turn, are dependent upon both the size of the 
flood and the hydraulic characteristics of the river and its floodplain.  If the flood velocity is 
significant, buildings can be severely damaged (even destroyed).  The build up of debris and 
the impact of floating logs can cause significant structural damage to buildings.  
Consequently, the property owner should demonstrate that any building or structure can 
withstand the force of flowing floodwater, including debris and buoyancy forces as 
appropriate.  A detailed report from an appropriate consulting structural engineer should be 
required in support of a development application.  This has not been requested as part of this 
assessment so as not to impose additional costs upon the applicant at this point in time. 
 
2. Likely Impact of the Development 
 

As discussed throughout this report, the approval of this application increases the 
community’s susceptibility to the effects of flooding in terms of social, economic and 
environmental consequences. 
 

Rural Amenity 
 

The proposed development maintains an acceptable level of residential amenity in regards to 
visual appearance boundary setbacks and visual and acoustic privacy. 
 

The single storey dwelling and earth mound will have a total height of 10.280 metres AHD.  
This is considered compatible with existing dwellings located upon the floodplain. 
 
Access 
 
The surrounding road system is sufficient to accommodate vehicular traffic associated with 
the proposed development.  However, in moderate floods, the access roads will be 
inundated by floodwaters, rendering the occupants isolated and reliant upon the SES for 
property protection, evacuation and/or supplies. 
 
Emergency Response 
 
SES advised that it is undesirable to increase the number of dwellings and occupants 
susceptible to flooding since it places an excessive demand on already limited SES 
resources due to the ineffectiveness of private evacuation plans. 
 
In this locality, the awareness of property owners/occupants is hampered by the lack of a 
telemetered flood warning system and the Bureau of Meteorology does not advise of 
predicted flood levels.  The Lower Hunter Valley Floodplain Risk Management Study 2001 
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suggests that a telemetered flood warning system be developed for the Lower Hunter with 
specific provisions for the mostly rural lands between Green Rocks and Raymond Terrace. 
 
Cumulative Effect 
 
Approval of this application further increases the number of people susceptible to the effects 
of flooding in this locality.  The problem arises when the cumulative impact of developments 
that have individually small (or even no impact), but which collectively have significant affects 
on flood behaviour. The most common examples of this are: 
 

• blocking of floodways and flowpaths by individual developments and levees;  
• loss of flood storage due to filling of floodplain areas for individual developments and 

the consequential rise in flood levels; and  
• increase over time in the at-risk population living and working on flood prone land and 

their impacts on emergency management resources or the capacity of evacuation 
routes.  

 
Whilst it is true that each development by itself may not lead to a significant increase in flood 
levels, risk, evacuation needs or potential damage, the increase occasioned by the 
cumulative effects of a number of such developments is often unacceptable.  Land use on a 
floodplain should be compatible with and able to withstand the effects of flooding. 
 
3. Suitability of the Site 
 
The subject land is considered unsuitable for rural-residential development taking into 
account the level of flood risk and likely social, economic and environmental consequences. 
 
4. Submissions 
 
This application is not subject to Council’s policy regarding advertising and notification. 
 
5. Public Interest 
 
This proposal is contrary to the public interest in that it has the potential to further exacerbate 
the impact of flooding and private and public losses in this locality, the potential to increase 
demand upon emergency services and an unnecessary and unreasonable demand on 
limited SES resources.  Development should not detrimentally increase the potential flood 
displacement onto other development/properties within this area. 
Note:  Cr Robinson entered the meeting at 5.43pm during Item 1 
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ITEM NO.  2 FILE NO: DA 16-2006-246
 

REVIEW OF DEVELOPMENT APPLICATION FOR HOME 
EMPLOYMENT (EARTH MOVING & ENGINEERING) PURSUANT TO 
SECTION 82A ENVIRONMENTAL PLANNING AND ASSESSMENT 
ACT AT NO 774 MARSH ROAD BOBS FARM  
 
REPORT OF: SCOTT ANSON – MANAGER, DEVELOPMENT & BUILDING 
 

RECOMMENDATION IS THAT COUNCIL:  
 
Refuse the Section 82A review of Development Application 16-2006-246-1 for the following 
reasons: 
 

1) The development is inconsistent with the objectives of the 1(a) Rural Agriculture 
zone pursuant to Port Stephens Local Environmental Plan 2000; 

2) The development is inconsistent with the definition of home employment pursuant 
to Port Stephens Local Environmental Plan 2000 in that it will adversely interfere 
with the amenity of adjoining properties and the immediate locality; 

3) The development is inconsistent with the home employment requirements of 
Development Control Plan 2007; 

4) The development is considered to be out of character with the immediate locality 
and will detract from the rural setting and residential amenity; 

5) The development poses an unacceptable acoustic and vibration impact associated 
with the earth moving component; 

6) The development poses an unacceptable social impact on properties in the 
locality; 

7) The development is contrary to the public interest and expectations of an orderly 
and predictable environment. 

 

 

 

OPERATIONS COMMITTEE MEETING – 8 JULY 2008  

RECOMMENDATION: 
 

Refuse the Section 82A review of Development Application 16-2006-246-1 for the 
following reasons: 
 

1) The development is inconsistent with the objectives of the 1(a) Rural 
Agriculture zone pursuant to Port Stephens Local Environmental Plan 
2000; 

2) The development is inconsistent with the definition of home employment 
pursuant to Port Stephens Local Environmental Plan 2000 in that it will 
adversely interfere with the amenity of adjoining properties and the 
immediate locality; 

3) The development is inconsistent with the home employment 
requirements of Development Control Plan 2007; 

4) The development is considered to be out of character with the immediate 
locality and will detract from the rural setting and residential amenity; 

5) The development poses an unacceptable acoustic and vibration impact 
associated with the earth moving component; 

6) The development poses an unacceptable social impact on properties in 
the locality; 
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7) The development is contrary to the public interest and expectations of an 
orderly and predictable environment. 

 
ORDINARY MEETING OF COUNCIL – 22 July 2008 
 

RECOMMENDATION: 
 Councillor Hodges 

Councillor Tucker 
1) That Council adopt the 
recommendation and advise Hay 
Enterprises that it is open to the 
company to lodge a new development 
application for a suitably scaled home 
employment use for a two (2) year time 
limited period over Lot 10 DP 1071458 
and Lot 11 DP 1071458 consistent with 
the environmental and acoustic 
recommendations and undertakings 
contained within Planning Report on the 
Capability and Suitability for the 
Development of a proposed Depot and 
Workshop – Nelsons Bay Road BOBS 
FARM Lot 10 in DP 1071458 prepared 
by Tattersalls Surveyors Pty Ltd dated 
June 2008.  

 
 
AMENDMENT 
 

179 Councillor Nell  
Councillor Dingle 

Refuse the Section 82A review of 
Development Application 16-2006-246-1 for 
the following reasons: 
 

1) The development is inconsistent with 
the objectives of the 1(a) Rural 
Agriculture zone pursuant to Port 
Stephens Local Environmental Plan 
2000; 

2) The development is inconsistent with 
the definition of home employment 
pursuant to Port Stephens Local 
Environmental Plan 2000 in that it will 
adversely interfere with the amenity 
of adjoining properties and the 
immediate locality; 

3) The development is inconsistent with 
the home employment requirements 
of Development Control Plan 2007; 

4) The development is considered to be 
out of character with the immediate 
locality and will detract from the rural 
setting and residential amenity; 

5) The development poses an 
unacceptable acoustic and vibration 
impact associated with the earth 
moving component; 
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6) The development poses an 
unacceptable social impact on 
properties in the locality; 

7) The development is contrary to the 
public interest and expectations of an 
orderly and predictable environment. 

 
The amendment on being put became the motion which was carried 
 
FORESHADOWED AMENDMENT: 
 

MOTION: 
 Councillor Dover  

Councillor Tucker 
That Council defer the decision on Hay 
Enterprises until Council is provided with 
a report requested in June 2006 about 
inclusion of depots into Rural 1(A) zone. 

 
The motion on being put was lost 
 

RESOLUTION: 
180 Councillor Dover  

Councillor Tucker 
That a division be called for. 

 
Those for the motion: Crs Brown, Francis, Jordan, Dingle, Nell, Westbury and Swan 
Those against the motion: Crs Tucker, Robinson, Dover & Hodges 
 
MATTER ARISING: 
 

RESOLUTION: 
181 Councillor Francis  

Councillor Nell 
It was resolved that 
 
1) Council be provided with a report 

regarding a request in June 2006 
on the inclusion of depots in Rural 
1(A) zone. 

2) Council be provided with a report 
detailing the process around 
responses to Council’s requests 
for reports. 

3) Council be provided with details 
explaining the reason why depots 
were removed from inclusion in 
Rural 1(A) zones. 

 
MATTER ARISING: 
 

RESOLUTION: 
182 Councillor Jordan  

Councillor Dover 
It was resolved that a report be 
prepared on resolutions that have not 
been acted on in this term of Council. 

 
Note:  Cr Hodges left the meeting at 6.42pm during Item 2 and returned at 6.43pm during 

Item 2 
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BACKGROUND 
 
The purpose of this report is to present a Section 82A review application to Council for 
determination. 
 
Development Application 16-2006-246-1 was refused by Council on 27 June 2006.  The 
owner operator has lodged a Section 82A review seeking a formal review of Council’s 
determination. Council previously considered a detailed report in this matter on 8 April 2008 
at the Operations Committee Meeting (refer Attachment 1). Following a late submission from 
the proponent Mr Alan Hay on 21 April 2008, Council considered a supplementary memo on 
this proposal at the Ordinary Council Meeting on 22 April 2008 and the resolution was:  
 

1. Defer determination of Section 82A review for one (1) month to enable the 
applicant to investigate the feasibility of relocating the engineering fabrication and 
earthmoving business to adjoining land Lot 10 DP 1071458 and submit a report to 
Council addressing the following issues: 

 
• Confirmation of ownership or option to purchase Lot 10 DP 1071458; 

• Confirmation of ability to secure right of way (r.o.w) access over adjoining land; 

• Documentation from Roads and Traffic Authority (RTA) confirming in-principle 
support for proposed left in/left out access from Nelson Bay Road subject to detail 
engineering design 

• Documentation from a qualified engineer confirming practical access suitable for 
heavy vehicles can be achieved via the existing track; and 

• Submission of preliminary planning report addressing capability and suitability of 
Lot 10 DP 1071458 for the proposed use as the basis for rezoning the site subject 
to accepted land use and locational criteria for siting a depot 

 
2. The applicant to submit the planning report by no later than 22 May 2008 

 
3. Council requests a further report in July 2008 to enable consideration of the 

Section 82A review and the applicants planning report concurrently. 
 

4. That Council not undertake legal action whilst the site investigation occurs subject 
to an undertaking from Hays Enterprises to restrict the number of heavy plant on 
site to two (2) at any one time and to relocate all other heavy plant to work sites 
where practical. 

 
On 27 May 2008 Council considered a Mayoral Minute providing a progress report on the 
investigation and preliminary planning report prepared by the proponent seeking to relocate 
the depot and engineering manufacturing business onto adjoining land (refer Attachment 3) 
subject to a landuse rezoning to permit this use.  
 
In response to Council’s resolution on 22 April 2008 the proponent has submitted a Planning 
Report on the Capability and Suitability for the Development of a proposed Depot and 
Workshop – Nelsons Bay Road BOBS FARM Lot 10 in DP 1071458 prepared by Tattersalls 
Surveyors Pty Ltd dated June 2008.  The abovementioned report includes a proposal to 
rezone adjoining Lot 10 DP 1071458 to permit a depot and engineering fabrication business.  
This rezoning request is considered in Attachment 4 of this report. 
 
The alternate proposal investigated by the applicant seeks to rezone the adjoining land Lot 
10 DP 1071458 to permit a depot. The current zoning is Rural 1(a) and “depots” are 
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specifically prohibited in this Rural 1(a) Zone as per the existing situation applying to Lot 11 
DP 1071458. Lot 10 DP 1071458 is a land locked parcel owned by the Roads and Traffic 
Authority. of NSW (RTA). The land is currently leased by Hay Enterprises Pty Ltd and the 
lessee has approached the RTA to purchase the land. The subject land has been previously 
used as a temporary (~ 15months) construction site (compound/depot/headquarters) for the 
reconstruction of the adjoining Nelson Bay Road. The proponent contends that the alternate 
site (Lot 10) is capable of accommodating a depot and is also suitable for this purpose. 
 
In accordance with Council resolution on 22 April 2008 the Section 82A application is 
resubmitted for Council’s consideration to enable the Section 82A review and the applicants 
planning report to be considered concurrently. 
 
Assessment Comment - S82A Review 
 
The social, economic and environmental implications have been addressed in considerable  
detail in the Operations Committee Report dated 8 April 2008, Supplementary Information 
Report dated 22 April 2008. The proposed relocation of the depot onto adjoining land relies 
on access via Marsh Road, Bobs Farm.  The planning report and accompanying acoustic 
and vibration report proposes to seal the internal access road and relocate potential 
noise/vibration structures from Lot 11 DP 1071458 to Lot 10 DP 1071458. In respect to the 
S82A review the proximity of the existing depot on Lot 11 DP 1071458 to the adjoining Bobs 
Farm School is still considered to result in an unacceptable impact on the learning 
environment of the students.  
 
Assessment Comment – Proposed Rezoning of Lot 10 DP 1071458 to permit a depot 
 
The “Planning Report” submitted by the proponent indicates that relocating the depot further 
away from the school will reduce the acoustic and vibration impacts associated with the 
operations of a depot and engineering manufacturing business upon the school and 
adjoining residences. Further the proponents’ report concludes that the environmental 
attributes and values of the alternative site can be managed and typical impacts associated 
with a depot use can be minimised and/or mitigated on the alternative site.   
 
The “Planning Report” demonstrates that there are potential technical solutions and 
responses to the issues identified in the Section 82A review relating to DA 16-2006-246-1 
and applicable to the current rezoning proposal for Lot 10 DP 1071458. The planning reports 
and evaluation by Council Departments generally conclude that the environmental attributes 
and values of the alternate site can be managed and typical amenity impacts associated with 
a depot use can be minimised and/or mitigated on the alternative site.  
 
However the underlying constraint statutory constraint and planning provisions applying to 
the current and proposed site remain, namely the 1(a) Rural zone. This requires a “spot 
rezoning” to enable a depot to be a permitted use on the subject land, conflicts with Council’s 
current strategic planning policy and has not been fully considered in the context of Council’s 
proposed Rural Lands Study and Major LEP review. Further it is arguably contrary to the 
policy of the NSW Department of Planning as expressed through feedback being received 
from the NSW Governments LEP Panel. A detailed explanation and appraisal of the alternate 
proposal is provided in Attachment 4 to this report. 
 
Whilst the proposed approach, efforts and intent of the proponent to relocate the depot and 
engineering fabrication business to an alternate site is acknowledged, the alternate proposal 
requires the subject land to be rezoned in the first instance, followed by a merit assessment 
of a new development application covering both Lot 10 DP1071458 and Lot 11 DP1071458.  
This will enable the alternative proposal to be examined in accordance with the provisions of 
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the Environmental Planning and Assessment Act 1979 and the proposal determined on 
merit.  
 
LINKS TO CORPORATE PLANS  
 
The links to the 2008-2012 Council Plan are:- 
 
SOCIAL SUSTAINABILITY –  Council will preserve and strengthen the fabric of the 

community, building on community strengths. 
 
CULTURAL SUSTAINABILITY –  Council will assist to inspire a sense of pride and place as 

well as enhancing quality of life and defining local identity. 
 
ECONOMIC SUSTAINABILITY –  Council will support the economic sustainability of its 

communities while not compromising its environmental 
and social well being. 

 
ENVIRONMENTAL Council will protect and enhance the environment while  
SUSTAINABILITY –  considering the social and economic ramifications of 

decisions. 
 
FINANCIAL/RESOURCE IMPLICATIONS 
 
If approved, the proposal is likely to generate continued complaints to Council from 
surrounding neighbours, particularly the adjoining Bobs Farm Public School. These 
complaints are likely to generate significant demand on Council’s limited development 
compliance resources. Council has expended significant financial and staff resources 
attempting to mediate an outcome for the existing depot on 774 Marsh Road, Bobs Farm.  
 

LEGAL AND POLICY IMPLICATIONS 
 

Section 82A Review 
 

The proposal is inconsistent with the definition for home employment pursuant to Port 
Stephens Local Environmental Plan 2000 in that it will adversely interfere with the amenity of 
adjoining properties and the immediate locality. The proposal is not consistent with Council’s 
adopted Development Control Plan 2007, specifically Section B10 Home Employment in 
terms of numbers of employees, hours of operation and number of vehicles/plant. 
 
Proposed Rezoning  
 
The proposed rezoning is inconsistent with Council’s LEP and strategic landuse planning 
policy.  The proposal attempts to find an alternative site to relocate the existing depot in order 
to mitigate and/or remove impacts upon adjoining properties and land uses. This approach 
requires the land to be rezoned and as identified within this report the proposal is 
inconsistent with Council’s LEP and strategic land use policy. In the absence of an 
alternative site for the depot the business will be required to either reduce in scale to comply 
with the home employment provisions within the Port Stephens LEP 2000 or cease 
operation. If a remedy is not identified Council may be forced to legally restrain the unlawful 
landuse. 
 
Business Excellence Framework 
 
Port Stephens Council is a quality driven organisation.  We use the Business Excellence 
Framework as a basis for driving organisational excellence.  The Framework is an integrated 
leadership and management system that describes elements essential to organisational 
excellence.  It is based on eight (8) principles. 
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These outcomes align with the following Business Excellence principles:- 
 
1) LEADERSHIP – Lead by example, provide clear direction, build organisational 

alignment and focus on sustainable achievement of goals. 

2) CUSTOMERS – Understand what markets and customers value, now and into the 
future, and use this to drive organisational design, strategy, products and services. 

3) SYSTEMS THINKING – Continuously improve the system. 

4) PEOPLE – Develop and value people’s capability and release their skills, 
resourcefulness and creativity to change and improve the organisation. 

5) CONTINUOUS IMPROVEMENT – Develop agility, adaptability and responsiveness 
based on a culture of continual improvement, innovation and learning. 

6) INFORMATION AND KNOWLEDGE – Improve performance through the use of data, 
information and knowledge to understand variability and to improve strategic and 
operational decision making. 

7) CORPORATE AND SOCIAL RESPONSIBILITY – Behave in an ethically, socially and 
environmentally responsible manner. 

8) SUSTAINABLE RESULTS – Focus on sustainable results, value and outcomes. 

 
SUSTAINABILITY IMPLICATIONS 
 
The social, economic and environmental implications have been addressed in considerable 
detail in the Operations Committee Report dated 8 April 2008. The proposed relocation of the 
depot onto adjoining land relies on access via Marsh Road Bobs Farm.  The planning report 
and accompanying acoustic and vibration report proposes to seal the internal access road 
and relocate potential noise/vibration structures from Lot 11 DP 1071458 to Lot 10 DP 
1071458. In respect to this S82A review the proximity of the existing depot on Lot 11 DP 
1071458 to the adjoining Bob Farm public school is still considered to result in an 
unacceptable impact upon the learning environment of students.  
 
A comprehensive appraisal of the sustainability implications of the alternate proposal over 
Lot 10 DP 1071458 and Lot 11 DP 1071458 would be undertaken as part of any rezoning 
process and/or new development application submitted on the subject land.  
 
CONSULTATION 
 
Council’s Environmental Services and Integrated Planning Sections were consulted in the 
respect to the preliminary planning report submitted in support of the proponent’s proposal to 
rezone the adjoining land to enable a depot and engineering fabrication use to be located on 
the subject land (refer Attachment 4).  If Council supports the rezoning proposal in principle 
there is a need for Council to formally consult with adjoining land owners and the local 
community.  
 
OPTIONS 
 
1) Adopt the recommendation. 

2) Reject or amend the recommendation. 
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3) Adopt the recommendation and advise Hay Enterprises that it is open to the company 
to lodge a new development application for a suitably scaled home employment use 
for a two (2) year time limited period over Lot 10 DP 1071458 and Lot 11 DP 1071458 
consistent with the environmental and acoustic recommendations and undertakings 
contained within Planning Report on the Capability and Suitability for the Development 
of a proposed Depot and Workshop – Nelsons Bay Road BOBS FARM Lot 10 in DP 
1071458 prepared by Tattersalls Surveyors Pty Ltd dated June 2008.  

 
4) Adopt the recommendation and advise Hay Enterprises that it is open to the company 

to lodge a formal request to rezone the subject land and concurrently lodge a new 
development application for a depot and engineering manufacturing use over Lot 10 
DP 1071458 and Lot 11 DP 1071458 consistent with the environmental and acoustic 
recommendations and undertakings contained within Planning Report on the 
Capability and Suitability for the Development of a proposed Depot and Workshop – 
Nelsons Bay Road BOBS FARM Lot 10 in DP 1071458 prepared by Tattersalls 
Surveyors Pty Ltd dated June 2008.  

 
ATTACHMENTS 
 
1) Section 82A Review - Report to Council dated April 2008 

2) Supplementary Memo dated April 2008 

3) Mayoral Minute dated 27 May 2008 

4) Outline of capability and suitability report (prepared by Tattersalls Surveyors Pty Ltd) 
and assessment comments. 

 

COUNCILLORS ROOM 
 
Planning Report on the Capability and Suitability for the Development of a proposed Depot  

and Workshop – Nelsons Bay Road BOBS FARM Lot 10 in DP 1071458.  

Prepared by Tattersalls Surveyors Pty Ltd June 2008 

TABLED DOCUMENTS 
 
Nil 
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ATTACHMENT 1 
SECTION 82A REVIEW - REPORT TO COUNCIL DATED APRIL 2008 

 
ITEM NO.  2 FILE NO: 16-2006-246-1
 
REVIEW OF DEVELOPMENT APPLICATION FOR HOME EMPLOYMENT (EARTH 
MOVING & ENGINEERING) PURSUANT TO SECTION 82A ENVIRONMENTAL 
PLANNING AND ASSESSMENT ACT AT NO 774 MARSH ROAD BOBS FARM 
 
REPORT OF: SCOTT ANSON, MANAGER – DEVELOPMENT & BUILDING 
 

RECOMMENDATION IS THAT COUNCIL:  
 
Refuse the Review of Development Application 16-2006-246-1 for the following reasons: 

1) The development is inconsistent with the objectives of the 1(a) Rural Agriculture zone 
pursuant to Port Stephens Local Environmental Plan 2000; 

2) The development is inconsistent with the definition of home employment pursuant to 
Port Stephens Local Environmental Plan 2000 in that it will adversely interfere with the 
amenity of adjoining properties and the immediate locality;  

3) The development is inconsistent with the home employment requirements of 
Development Control Plan 2007; 

4) The development is considered to be out of character with the immediate locality and 
will detract from the rural setting and residential amenity; 

5) The development poses an unacceptable acoustic and vibration impact associated 
with the earth moving component; 

6) The development poses an unacceptable social impact on properties in the locality; 

7) The development is contrary to the public interest and expectations of an orderly and 
predictable environment. 

 

 
BACKGROUND 
 
The purpose of this report is to present a review of the Development Application 
pursuant to Section 82A of the Environmental Planning and Assessment Act to 
Council for determination. 
 
Council has previously received noise, dust, odour and traffic complaints from persons in the 
locality relating to the use of the subject land. Council’s investigations revealed that the site 
appears to have been operating as an earthmoving business and depot for a number of 
years without development consent.  In an attempt to regularise the operation, the applicant 
submitted a development application for home employment (DA 16-2006-246-1). The subject 
development application was refused by Council on 27 June 2006. Council and the 
owner/operator subsequently entered into mediation to address Council’s concerns and 
issues raised in public submissions.  As an outcome of that mediation process, the 
owner/operator has lodged a Section 82A application seeking a formal review of Council’s 
determination.  In addition, a detailed chronology is provided in Attachment 1. 
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At the time of original determination, Development Control Plan PS5 applied.  Development 
Control Plan 2007 now applies to any Section 82A in accordance with the savings provisions 
contained in the current DCP.  A detailed comparison of the controls is provided in this report 
in Attachment 3.  
 
In the assessment of this Section 82A review and revised proposal, determining weight is 
given to the resultant unreasonable and unacceptable impacts upon the adjoining Bobs Farm 
Public School. The impacts associated with this development are exacerbated by the overall 
scale of the proposal.  In addition, the Statement of Environmental Effects submitted with the 
original application states that there will be a maximum of 10 vehicle movements per day.  
The Management Plan submitted with the 82A Review indicates 30 vehicle movements per 
day.  In this regard, the proposal is not reduced in scale.  Accordingly, the Section 82A 
application and revised proposal is recommended for refusal. 
 
LINKS TO CORPORATE PLANS 
 
The links to the 2007-2011 Council Plan are:- 
 
SOCIAL SUSTAINABILITY –  Council will preserve and strengthen the fabric of the 
     community, building on community strengths. 
 
CULTURAL SUSTAINABILITY –  Council will assist to inspire a sense of pride and place 
     as well as enhancing quality of life and defining local 
     identity. 
 
ECONOMIC SUSTAINABILITY –  Council will support the economic sustainability of its 
     communities while not compromising its environmental 
     and social well being. 
 
ENVIRONMENTAL   Council will protect and enhance the environment while  
SUSTAINABILITY –    considering the social and economic ramifications of 
     decisions. 
 
BUSINESS EXCELLENCE –  Council will use the Business Excellence Framework to 
     innovate and demonstrate continuous improvement 
     leading to long-term sustainability across operational 
     and governance areas in a Business Excellence  
     Journey 
 
FINANCIAL/RESOURCE IMPLICATIONS 
 
If approved, the proposal is likely to generate continued complaints to Council from 
surrounding neighbours, particularly the adjoining Bobs Farm Public School.  These 
complaints are likely to generate significant demand on Council’s limited development 
compliance resources. 
 
LEGAL AND POLICY IMPLICATIONS 
 
The proposal is inconsistent with the definition for home employment pursuant to Port 
Stephens Local Environmental Plan 2000 in that it will adversely interfere with the amenity of 
adjoining properties and the immediate locality. The proposal is not consistent with Council’s 



ORDINARY MEETING MINUTES – 22 JULY 2008 

30 

adopted Development Control Plan 2007, specifically Section B10 Home Employment in 
terms of numbers of employees, hours of operation and number of vehicles/plant. 
 
Australian Business Excellence Framework 
This aligns with the following ABEF Principles.  
 
1) LEADERSHIP – Lead by example, provide clear direction, build organisational 

alignment and focus on sustainable achievement of goals. 
2) CUSTOMERS – Understand what markets and customers value, now and into the 

future, and use this to drive organisational design, strategy, products and services. 
6) INFORMATION AND KNOWLEDGE – Improve performance through the use of data, 

information and knowledge to understand variability and to improve strategic and 
operational decision making. 

7) CORPORATE AND SOCIAL RESPONSIBILITY – Behave in an ethically, socially and 
environmentally responsible manner. 

8) SUSTAINABLE RESULTS – Focus on sustainable results, value and outcomes. 
 
SUSTAINABILITY IMPLICATIONS 
 
SOCIAL IMPLICATIONS 
 
This proposal will have a detrimental impact on the amenity of surrounding properties in 
addition to impacting on the learning environment of the adjoining Bobs Farm Public School.  
These impacts include noise and vibration from the heavy vehicles and their impact on the 
condition of Marsh Road and its users, specifically school children accessing the adjoining 
school.  
 
The Department of Education and Bobs Farm Public School have expressed strong 
concerns about the development and its on-going impact on the school.  The subject school 
opened in July 1918, some 67 years prior to the time when the applicant claims to have 
commenced using the site as an earthmoving depot circa 1985. 
 
ECONOMIC IMPLICATIONS 
 
The proposal will generate employment for 15 people.  It is noted that this represents a 
reduction of seven (7) employees on site, from that proposed in the development application 
refused by Council.  If the proposal is not supported by Council, it is acknowledged that there 
will be a potential negative impact on employment unless an alternative site or operational 
arrangements are identified for this use. 
 
ENVIRONMENTAL IMPLICATIONS 
 
This proposal will have a detrimental impact on the amenity of surrounding properties in 
addition to impacting on the learning environment of the adjoining Bobs Farm Public School.   
The storage of fuel and chemicals associated with the proposal in close proximity to 
residences and the school is problematic.  If Council proposes to approve the proposal, it is 
strongly recommended that a condition be placed on the development requiring all fuel and 
chemical storage to be suitably bunded including an emergency management plan.  Storage 
structures should be located to comply with relevant Australian Standards, Department of 
Environment and Climate Change and Work Cover guidelines and requirements given 
proximity to residences and the school. 
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CONSULTATION 
 
The application was exhibited in accordance with Council policy, and adjoining property 
owners/parties who previously made a submission were notified.  Five submissions were 
received.  These are discussed in Attachment 3. 
 
OPTIONS 
 
1) Adopt the recommendation. 
2) Reject or amend the recommendation. 
3) Council indicates support for the engineering contracting component of the home 

employment comprising a metal fabrication and welding business to be undertaken in 
the proposed shed subject to appropriate conditions of consent.  Council indicates its 
intention to refuse the earthmoving component of the home employment unless the 
proposal is reduced in scale and generally consistent with the home employment 
definition and requirements under DCP 2007 contained in Attachment 3. 

 Comment 
 
 An appropriately scaled home employment use could be supported on the subject 
 land. The engineering fabrication component could be scaled to generally satisfy the 
 scope of home employment requirements in terms of numbers of employees and is 
 supported in principle subject to appropriate conditions of consent. The scale and 
 impacts associated with the earthmoving component is problematic in terms of the 
 unreasonable and unacceptable impacts on the adjoining school.  
 
4) Council indicates its support for the application and requests the Group Manager 

 Sustainable Planning to bring forward conditions of consent in the event that Council 
 determine to give conditional approval to this application.  

 Comment 
 
 Approving the development at the scale proposed may require a review of home  
 employment provisions contained in DCP 2007. 
 
ATTACHMENTS 
 
1) Chronology of Events  
2) Locality Plan 
3) Assessment 
COUNCILLORS ROOM 
 

1) Site Plan 
2) Elevation Plan for Proposed Shed 
3) Landscape Plan 
4) Management Plan 
 
TABLED DOCUMENTS 
 
Nil 
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ATTACHMENT 1 

BELONGING TO SECTION 82A REVIEW - (REPORT TO COUNCIL DATED APRIL 2008) 
 
CHRONOLOGY OF EVENTS 
REFUSAL OF DEVELOPMENT APPLICATION TO ASSESSMENT OF S82A 
REVIEW 
 
• 27 June 2006 - Ordinary Meeting of Council refused DA 16-2006-246-1 for 
            Home  Employment (Earth Moving and Engineering) for the following 
             reasons: 
 
 1. The development is inconsistent with the objectives of the 1 (a) Rural  
             Agriculture Zone pursuant to Port Stephens Local Environmental Plan 2000. 
 
 2. The development is inconsistent with the requirements of Development  
  Control Plan PS No. 5 “Home Employment Guidelines”. 
 
 3. The development is considered out of character with the immediate locality 
  and will detract from the rural setting and residential amenity. 
 
 4. The development poses an unacceptable acoustic impact because of the  
  activities associated with the Engineering Contracting business and 
                       proposed operating hours of the Earth Moving Business. 
 
 5. The development poses an unacceptable social impact on properties in the 
  locality. 
 
 6. The development is contrary to the public interests and expectations of an 
  orderly and predictable environment. 
 
• 25 July 2006 – Rescission Motion in relation to this resolution was considered at the 
 Council meeting and was lost.   
 
• 15 August 2006 - Letter to this effect was sent to the landowner, Hay Enterprises.   
 
• 30 August 2006 – In response, Hay Enterprises submitted a letter seeking Council’s 
 support for a rezoning of the property to enable the subject business activities to be 
 legitimised.   
 
• 12 September 2006 – After consultation with Council, Sparke Helmore sent a letter 
 requiring cessation of business activities and a Letter of Undertaking from the land 
 owner to this effect within 7 days.    
 
• 18 September 2006 - A reply was received requesting an additional 14 days to 
 formally respond to Council and claiming that Port Stephens Council has regularly 
 engaged the services of Hays Enterprises over the past eighteen years, to the 
            extent  that in the twelve months prior to February 2006 Council repeatedly 
            contracted Hays Enterprises on numerous occasions.   
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• 10 October 2006 - Council resolved to defer legal proceedings and any further 
             action for 28 days to enable the preparation of a submission regarding existing use 
             rights and/or the scaling down of the business to seek to meet the definitional and 
             policy statements link within Port Stephens LEP 2000 and DCP on Home 
             Employment Guidelines.   
 
• 6 November 2006 - Hunt and Hunt Solicitors for Hay Enterprises made a 
            submission in regard to existing use rights, which was referred to Sparke Helmore 
            for advice. Existing use rights were not proven by Hunt and Hunt Solicitors on 
            behalf of Hay Enterprises and there was no other information/advice to hand to 
            impede Council from initiating action in the Land and Environment Court in this 
            matter.   
 
• 28 November 2006 - Ordinary Meeting of Council resolved to provide further 
 opportunity for Hunt and Hunt, Solicitors for Hays Enterprises, to make submissions 
 regarding existing use rights until 8 December 2006.   
 
• 30 January 2007 - Hunt and Hunt sent documents to support their client’s claim.   
 
• 19 June 2007 - After consideration of this submission and detailed research of 
 Council’s records, Council was still not satisfied that the use carried on by Hay 
 Enterprises on the subject site has existing use rights, and instigated a Mediation 
 Conference.  At this conference Hay Enterprises agreed to address Council’s 
 concerns about the operation of the business, by a reduction in scale and arranging 
 for a Section 82A review to be lodged. 
 
• 1 August 2007 - Hay Enterprises lodged an application under Section 82A for 
             review of the determination, which was deficient in a number of areas.  There were 
             no notification plans, the site plan lacked detail and dimensions and was not drawn 
             to scale.  There was no landscaping plan, and the management plan also lacked 
             detail and was incomplete.   
 
• 10 September 2007 - Voicemail messages were left with Hunt and Hunt advising of 
 the outstanding information.   
 
• 12 September 2007 - A representative of Hunt and Hunt advised that the  outstanding 
information would be lodged with Council shortly.  
 
• 14 November 2007 - Letter sent to Hays Enterprises and Hunt and Hunt, reiterating 
 Council’s previous verbal request for the additional information.   
 
• 18 December 2007 - Council wrote to Hunt and Hunt, advising that unless the 
 information is provided by 14 January 2008 that the application would be refused.   
 
• 14 January 2008 - Further submission was received.  While of a higher standard 
 then that previously lodged, the Site Plan and Plan of Management still lacked 
            detail, the Landscape Plan was inadequate and the Advertising Plans were not fully 
            legible.   
 
• 22 January 2008 –Council sent a letter advising of the deficiencies.  These issues 
 were rectified in a submission received by Council, allowing for the application to be 
 notified and assessed. 
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ATTACHMENT 2 
LOCALITY PLAN 

BELONGING TO SECTION 82A REVIEW - REPORT TO COUNCIL DATED APRIL 2008 
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ATTACHMENT 3 
ASSESSMENT 

BELONGING TO SECTION 82A REVIEW - REPORT TO COUNCIL DATED APRIL 2008 
 

The application has been assessed pursuant to Section 79C of the Environmental Planning 
and Assessment Act 1979 and the following is a summary of those matters considered 
relevant in this instance. 
 
THE PROPOSAL 
 
The proposal is seeking development consent for Home Employment.  The Home 
Employment consists of the operation of two businesses, namely Engineering Contracting 
and Earth Moving Contracting.  The development includes the following components: 
 
• The ”Engineering Contracting” component of the Home Employment comprises a 

Metal Fabrication and Welding Business, to be undertaken in the proposed shed. 
 
• The existing rural shed that currently houses the Metal Fabrication and Welding 

business is to be used for storage associated with the businesses. 
 
• The “Earth Moving” component of the Home Employment seeks to utilise the site for  

the storage of vehicles, plant and machinery in an open, unsealed area, and an area 
for the temporary stockpiling of material.  Maintenance and repairs of 
vehicles/plant/machinery to be undertaken in the proposed shed. 

 

THE APPLICATION 
 
Owner     Mr Allan & Mrs Evelyn Hay 
Applicant    Mr Allan Hay 
Detail Submitted   Site Plan 
     Landscape Plan 
     Management Plan 
 

THE LAND 
 
Property Description   Lot 11 DP 1071458 
Address    774 Marsh Road BOBS FARM 
Area     2.892 hectares 
Characteristics The battle-axe allotment is irregular in shape and is 

located on the southern side of Marsh Road, Bobs 
Farm.   

 

THE ASSESSMENT 
 

1. Planning Provisions 
 

LEP 2000 – Zoning 1 (a) Rural Agriculture 
 
Relevant Clauses Clause 11 
 

Development Control Plan DCP 2007 – Section B10 Home Employment 
(Applicable to S82A in accordance with savings provisions of 
DCP 2007) 
DCP No 5 Home Employment Guidelines 

    Applicable to development application at time of determination) 
Regional Environmental Planning Policies Hunter REP1989 
 

State Environmental Planning Policies Nil 
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ATTRIBUTE PREVIOUSLY 

REQUIRED 
UNDER DCP PS5 

PROPOSED IN 
ORIGINAL 

DEVELOPMENT 
APPLICATION 

PROPOSED IN 
82A REVIEW 

REQUIRED 
UNDER DCP 

2007 

DOES 82A APPLICATION 
COMPLY with DCP 2007 

Total Floor 
Area (internal 
operations 
only) 

50 square metres Engineering 50 square 
metres * 

 
 

Engineering 450 
square metres 

 
Site Office for 

Earth Moving 45 
square metres 

 
TOTAL 495 
SQUARE 
METRES 

50 square 
metres for 
trucking 
operations 
(truck and 
vehicle 
parking/storag
e may be 
considered in 
addition to this 
area) 

Yes 

No of 
employees 

2 22 15 2 No 

Hours of 
Operation 

Mon-Fri  8-6 
Sat  9-5 

Mon-Fri  7-5 
Sat  8-5 

Mon-Fri  7-5.30  
Sat  8-4 

Mon-Fri  8-6 
Sat  9-5 

No 

Vehicle 
Movements/ 
day 

Not specified 10 30** Not specified No requirement (see 
below) 

No Prime 
Movers/Heavy 
Equipment 

2 trucks/prime 
movers 

Not specified 12 
Excavators/truck

s 

2 trucks/prime 
movers 

No 

 
 
* The previous Council report noted that in the circumstances of this proposal this 

requirement would be very difficult to regulate and ensure compliance. This provision 
is now superseded by DCP 2007  

** The Statement of Environmental Effects submitted with the original application states 
that there will be a maximum of 10 vehicle movements per day.  The Management 
Plan submitted with the 82A Review indicates 30 vehicle movements per day.  In this 
regard, the proposal is not reduced in scale. 

 
Discussion 
 
The land is zoned for agricultural use under the provisions of the LEP 2000.  Although the 
applicant has applied for home employment, the proposed use would be more suitable in an 
industrial setting.  The site has not been zoned for industrial use and the site is not suitable 
for this purpose. 
 
Port Stephens Local Environmental Plan (LEP) 2000 applies to the subject land.  The land is 
zoned Rural 1(a) Agriculture under the provisions of the LEP.  Under the previous planning 
instrument LEP 1987 and initially LEP 2000, depots were a permitted land use within the 
Rural 1(a) Agriculture zone. 
 
However, Council resolved to remove a number of inappropriate land uses permissible within 
the rural agriculture zone, which included prohibiting depots within the 1(a) Rural Agriculture 
zone.  This amendment was gazetted on the 5th September 2003. 
 
Exhibition of the proposed review of Development Application proposal has generated four 
(4) letters of objection, raising concerns in relation to heavy vehicles including noise and 
vibration, the impact on Marsh Road and the subsequent diesel fumes.   
 
It is acknowledged that this locality supports a mix of land uses, including some that are not 
typical in a rural setting and generate noise eg go-kart track.  However the number of 
vehicle/truck movements associated with this development (10 vehicle movements per day in 
original application now increasing to 30 vehicles per day in the 82A Review) is still 
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anticipated to have a significant impact on the amenity of surrounding residences and the 
adjoining school.  
 
The proposal is recommended for refusal as it is contrary to long established landuse zoning 
principles and sound planning practice.  In this regard, the proposal results in land use 
conflict between what in essence is an industrial use and the adjoining school and 
surrounding dwellings.  Whilst some impacts are capable of being mitigated through 
conditions of consent, significant adverse and unacceptable impacts, particularly on the 
school. These impacts are exacerbated by the overall scale of the proposal. Therefore the 
development is contrary to the public interest and expectation of an orderly and predicable 
environment.  As such, the development as proposed and revised in the Section 82A 
application is still considered incompatible with the surrounding land uses and should not be 
supported. 
 
2.  Likely Impact of the Development 
 
Given the history of complaints Council has received in relation to this business, it is 
anticipated that these would continue if the proposal was approved. 
 
The proposal is likely to generate a number of adverse impacts on surrounding residents and 
the adjoining school.  These impacts include: 
 

• Damage to Marsh Road 
• Noise/vibration 
• Odour/fumes 
• Safety concerns associated with children accessing the public school 

 
The applicant maintains that the business should be supported on the basis that it satisfies 
the relevant provisions of “Home Employment” pursuant to Local Environmental Plan 2000 
and Development Control Plan PS5 Home Employment Guidelines, and that it has operated 
over many years in a satisfactory manner.  The scale and intensity has been reduced and it 
is suggested that consent conditions can be imposed to ensure compliance with the relevant 
requirements in this regard.  In order to comply with Home Employment provisions would 
include a reduction in staff numbers from fifteen (15) to two (2) and a reduction in trucks and 
heavy machinery from twelve (12) to two (2).   
 

2.1  Hunter Regional Environmental Plan 1989 (HREP) 
 

During the assessment and review of this 82A application it was noted that the subject land 
is identified on Department of Primary Industry maps as being Prime Agricultural Land.  
 
Clauses 24-28 of the HREP relate to rural land.  These clauses seek to: 
 

(a)  protect prime crop and pasture land from alienation, fragmentation, degradation    
      and sterilisation, 
(b)  to provide for changing agricultural practices, and 
(c)  to allow for the development of small rural holdings and multiple occupancy on 
land capable of such developments in appropriate locations. 

 
Clause 27(2) requires that Council take account of the views of the Department of Primary 
Industries (on the effect on the productive potential of the land and on the productive use and 
potential of adjoining lands) prior to granting consent to a development application for 
development, other than commercial farming on such land.  These views have not been 
sought as the proposal is recommended for refusal. If Council proposes to approve the 
development then formal consultation with the Department of Primary Industries would be 
required prior to determination. The DPI would need to consider the subject lands agricultural 
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productivity, viability with due regard to adjoining land uses which include the school and 
residences. 
 
2.2  Port Stephens Local Environmental Plan 2000 (LEP 2000) 
 
Pursuant to LEP 2000, Home Employment “means the use of any land or buildings within an 
allotment on which a dwelling is located, for any office, industry or business, but only where 
such use: 
 
(a) is undertaken by the permanent residents of the dwelling, whether or not others are 

also employed, and  
 
(b) does not interfere with the amenity of adjoining properties or the locality in which it is 

situated, and  
 
(c) does not involve exposure to view from any adjacent premises or from any public 

place of any unsightly matter, and  
 
(d)  does not require the provision of any essential service main of a greater capacity than 

that available in the locality.” 
 
The business is not considered to fully satisfy the provisions of LEP 2000, particularly (b) and 
(c) above.  Over the last three years Council has received numerous complaints in regard to 
this operation and its impact on the amenity of adjoining property.  Site inspections have 
been conducted by Council officers in response to these documented complaints. 
 

The most recent inspection was carried out at approximately 3.00pm on 25 February 2008, 
by Council’s Senior Development Planner and Development Compliance Officer 
accompanied by the Site Manager.  There was no activity occurring on the site at that time 
and there was no stockpiles observed.  There was no plant visible and while there were 
several cars parked on the site, there appeared to be no employees on the site other than 
the site manager and a receptionist in the office.  Fresh tyre marks were noted on the 
extensive unsealed hardstand area.   During this inspection, the site manager advised 
Council officers in attendance that the owner is proposing additional landscaping to that 
included on the development plans, to screen the business from his residence on the site.   
 

2.3 Port Stephens Development Control Plan 2007 (DCP 2007) 
 Section B10 Home Employment 
 

DCP 2007 became effective on 31 May 2007.  Despite not being in force when the 
application was initially determined, section A1.2 of the DCP states that it applies to 
applications for review of determination under section 82A of the Act that are made after its 
commencement.  The review of development application has been assessed under the 
provisions of section B10 (Home Employment) of DCP 2007. 
 
Section B10.1 states “in determining a development application for home employment, 
Council will give consideration to the type of business activity proposed, the hours of 
operation of the activity on adjoining neighbours, and the location of the activity on the 
property.  The intention is to permit small scale home employment activities in rural and 
residential areas where they are compatible with the surrounding land use and will not 
interfere with, or reduce the amenity of, adjoining neighbours.” 
 

For the purpose of assessment it is noted that this review of development application 
includes: 
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• Reduction in staff numbers from 22 to 15,  
 

• Erection of a new shed to move the Engineering Contracting component of the 
business away from the surrounding dwellings,  

 

• Provision for dust control,  
 

• Insulation of the compressor to minimise noise,  
 

• Screen planting to property boundaries for privacy and noise attenuation 
 

• Fencing on the boundary to the north of the existing shed, 
 

• Internal signage for speed limits, and an undertaking that no trucks are to pass the 
school during drop off and pick up times. 

 

Despite the revisions proposed above, this development is essentially an industrial use, 
contrary to the provisions of the HREP 1989, LEP 2000, DCP 2007 and the previous DCP 
PS5.  Noise, vibration and other issues associated with a home employment use comprising 
a maximum of two (2) trucks operating on the site (as permitted under DCP 2007) in a rural 
setting would generally be considered to be an acceptable impact subject to standard 
conditions of consent. The substantial departures from DCP 2007 in relation to the number of 
employees and the number of heavy plant/vehicles involved in the business indicate that the 
business is beyond the scale of home employment envisaged in the DCP...   
 

The development is considered to be contrary to the provisions of DCP 2007, which states 
that “where the activity could potentially reduce the amenity of the area, the activity may be 
required to be confined within a suitably treated building, or may be required to be located in 
a more appropriate area (such as a commercial or industrial area).”   Whilst the engineering 
contracting component is more capable of satisfying this requirement the DCP clearly 
suggests that the earthmoving component would be more appropriately located on an 
industrial site based on the scale of the proposed operation.   
 

2.4  Development Control Plan PS5 Home Employment Guidelines (PS5) 
 

For the purposes of comparison DCP PS5 was in force at the time when the original 
development application was lodged for this development and therefore the review of 
development application has been assessed under the provisions of this plan. 
 

Similarly to DCP 2007, PS5 states that its intention is to encourage the operation of non-
intrusive businesses within rural and residential areas, where appropriate, of a minor scale 
which will not interfere with the amenity of the surrounding area.  The establishment of any 
business or industry at home should not be used as a substitute for the operation of that 
business from a commercial or industrial premise where it may be more appropriate. 
 

Clause 12 of PS5 requires the floor space to be used for a home employment activity not to 
exceed 50 square metres (excluding truck and vehicle parking/storage areas) of internal floor 
space.  It was maintained in the original application that no more than 50m2 of internal floor 
space would be utilised in operation of the business.  This review of development application 
acknowledges that some 450m2 of internal floor space is required for the business.  The 
substantial departure to this requirement further reinforces that the business would be more 
appropriately located in the industrial zone. 
 

3.  Suitability of the Site 
 

The land is zoned for agricultural use pursuant to LEP 2000.  Although the review of 
development application is for Home Employment, the use is more appropriately defined as a 
depot pursuant to LEP 2000 as follows: 
 

depot means a building or place used for the servicing, repair and storage of any plant, 
machinery, motor vehicles or stock of materials or spare parts used in the course of any one 
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business or industrial undertaking or public utility undertaking, but does not include any part 
of the building used for sales by retail, wholesale or otherwise. 
 

The site has not been zoned for this type of activity and is not considered suitable given the 
proposed scale of the operation. 
 

The surrounding land includes a number of rural dwellings to the north east, Bobs Farm 
Public School to the north-west and a go-kart track to the east.  The impacts associated with 
the development are further compounded by existing lot layout and the location of 
surrounding dwellings and the school.  The Department of Education and Bobs Farm Public 
School have objected to this review of development application, in addition to a number of 
complaints to Council during the last three years, raising concern about the depot being 
operated in a rural zone and the significant impact on the school and the learning 
environment for the students due to noise, dust, odour and other activities, characteristic of 
an industrial development.   
 

There is a pocket of vegetation adjoining the area nominated for the Home Employment.   
If Council proposes to approve the proposal it is strongly recommended that a condition be 
placed on the development to screen the land area used for home employment use to the 
satisfaction of Council and the NSW Rural Fire Service in respect to bushfire management 
and visual impact. 
 

The site is also potentially affected by Class 3 Acid Sulfate Soils, for which a consent 
condition can be included requiring the necessary reports prior to excavation beyond one (1) 
metre below ground level. 
 

The site is flood prone to the extent that any habitable buildings require a minimum floor 
height of 2.5m AHD.  This is not applicable to the subject proposal as there are no new 
habitable buildings proposed.  
 

4.  Submissions 
 

The application was notified in accordance with Council policy until 27 February 2008. 
Reasonable extensions of time were granted to parties who had previously made 
submissions to enable them to address the revised proposal. Council received five (5) 
submissions. Four (4) submissions object to the proposal and one (1) submission supports 
the proposal as amended. 
 

The letter of support states that there is no objection to the continued operation of the 
business as there will be changes that will maintain privacy and reduce noise. 
 

The objection letters raised concerns about a number of issues including: 
 

• Drainage 
 

• Pollution – groundwater and Tilligerry Creek 
 

• Belongs in an Industrial zone 
 

• Doesn’t satisfy Home Employment Guidelines 
 

• Air pollution/Dust/Diesel fumes 
 

• Contamination of tank water 
 

• Noise/vibration 
 

• Proximity of diesel tanks to boundary with school 
 

• Trucks damaging Marsh Road as it has a 3 tonne limit 
 

• Conflict with school children and heavy vehicles 
 

• Quiet ambience destroyed 
 
 
 



ORDINARY MEETING MINUTES – 22 JULY 2008 

41 

4.1 Bobs Farm Public School 
 

The school has raised concerns about the site becoming a large depot, which does not 
comply with Council’s LEP and DCP and the subsequent dust and air pollution (including 
smoke generated during burning off).  The noise caused by heavy vehicles, compressors 
and grinders, and the vibration from heavy vehicles is said to affect student learning within 
classrooms and during outdoor classes such as PE.     
The school also claims that their tank water, which is used for drinking, is compromised due 
to dust and contaminants.  Diesel tanks are located close to the common boundary, creating 
a potential explosion or leak hazard.   
 

The weight limit on Marsh Road is 3 tonnes and the school estimates that the weight of the 
vehicles used in the subject business would be 20-30 tonnes, when carrying a load.  The 
continuous breach of the weight limit damages Marsh Road and creates potholes.  There is 
also a potential safety conflict with heavy vehicles and school children walking or riding their 
bikes on Marsh Road, to and from school.   
 

The NSW Department of Education and Training has made a separate submission 
reinforcing the objections raised by the Bobs Farm Public School and Bobs Farm Parents 
and Citizens Association (P&C).  The issues raised are similar to those raised in the 
submission received from the school, including noise and vibration from industrial equipment 
and the movement of heavy trucks and machinery on and off the site.   
 

Concern has also been raised in relation to diesel fumes and dust pollution, and the impact 
of heavy vehicle traffic on both the physical condition of Marsh Road given its 3 tonne limit, 
and other road users (particularly students and parents). 
 

Assessment Comment 
 

The application has proposed measures to address dust concerns, including mulching of the 
yard to prevent dust in driveway areas and wet down before trucks and equipment arrive at 
the yard.  A 50mm bore water sprinkler has been installed on the site for this purpose.   
 

In respect to airborne pollution the main options to minimise impact may involve: 
 

• Provision of appropriate setbacks between uses to maximise opportunity for 
dispersion 

• Avoid concentration of heavy plant in one area, or being used at any one time, limit 
operating times or a combination of all of the above 

 

It is acknowledged that the S82A application includes revisions to propose operating times 
and the organisation of plant, stockpiles, storage and fabrication on site. The following spatial 
details are relevant to this assessment.  
 

• The battle axe handle that provides access to the subject site from Marsh Road is 
located adjacent to the school’s eastern boundary.   

 

• The site also adjoins the southern (rear) boundary of the school.   
 

• The school’s oval is located in this south eastern corner, with the existing machinery 
storage and handling area for the Home Employment adjacent to the south, 
approximately thirty (30) metres away from the closest school building.  The former 
shed, now proposed as storage, is approximately 39 metres away from the closest 
school building across the school oval. 

 

• The existing residence on the subject land is approximately sixty two (62) metres from 
the proposed storage compound. 

 

Whilst the noise generated by compressors and grinders may be confined to the proposed 
shed, which could be conditioned to incorporate acoustic treatment, there is limited 
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opportunity to ameliorate the noise and vibration resulting from the heavy vehicles using this 
part of the site.  
 

Whilst two (2) heavy vehicles may cause some minor interference, the number of heavy 
vehicles to be used in the business has an unacceptable impact in this regard. 
 

Diesel tanks are regulated by the Department of Environment and Conservation (the 
Environmental Protection Authority) and must comply with relevant Australian Standards (AS 
1940-2004: Storage and Handling of Flammable and Combustible Liquids).This can be 
imposed as a consent condition should the development be approved. 
 

In respect to potential damage to Marsh Road from heavy vehicle use associated with this 
development the development could be conditioned to upgrade that trafficable portion of 
Marsh Road to the intersection with Nelson Bay Road. 
 

Safety conflicts between school children walking or riding their bikes and heavy vehicles can 
be minimised as per the applicant’s suggestion for no trucks to pass the school during drop 
off and pick up times (8.15am - 9.15am and 2.45pm – 3.45pm).  Should consent be issued it 
is suggested that this time be extended to 8.00am – 9.30am and 2.30pm – 4.00pm, in 
accordance with the 40km/hr speed limit times specified by the Roads and Traffic Authority. 
 

NSW Rural Fire Service (RFS) has jurisdiction for bushfire hazard reduction permits and this 
may occur on the site regardless of its land use.   
 

5.  Public Interest 
 

Given the nature, scale and extent of the proposed development in this location and on going 
complaints from surrounding properties, the proposal is not considered in the public interest. 
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ATTACHMENT 2 
 

Supplementary Information 
 

 
TO: All Councillors & Executive Group 
 
FROM: Scott Anson 
 Manager, Development & Building 
 
DATE: 22 April 2008 
 
RE: Supplementary information for April Ordinary Meeting 
 
FILE No: 16-2006-246-1 
 
ITEM No: Operations item 1 
 
REPORT TITLE: Review of Development Application for Home Employment (Earth  
   Moving & Engineering) Pursuant to Section 82A Environmental  
   Planning and Assessment Act at No 774 Marsh Road Bobs Farm 
 

 
PURPOSE 
 
The purpose of this memo is to advise Councillors of a site inspection undertaken on 21 April 
2008 by the Acting Group Manager Sustainable Planning and Manager Development & 
Building accompanied by Mr Alan Hay and his representative.  At the site inspection Mr Hay 
identified a proposal to relocate the engineering fabrication and earthmoving business the 
subject of the current S82A review to the adjoining property 3721 Nelson Bay Road, Bobs 
Farm (Lot 10 DP 1071458). 
 
BACKGROUND 
 
Council is currently considering a Section 82A review for a home employment comprising an 
engineering fabrication and earthmoving business. Council’s Operation Committee has 
recommended that the application for home employment as proposed be refused. Council is 
not in receipt of any documentation supporting the applicant’s option to relocate and this 
memo attempts to outline the key aspects of the proposal discussed on site.   
 
Proposal to relocate engineering fabrication and earthmoving business to 3721 Nelson 
Bay Road, Bobs Farm (Lot 10 DP 1071458) 
 

• The applicant proposes to relocate the business to Lot 10 DP1071458. 
• There is an existing cleared area on the subject site and there is an existing 

shed/building. 
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• The cleared area can be accessed via existing Hay’s premises (774 Marsh Road 
Bobs Farm) or via a rugged track accessed over an adjoining property via Nelson Bay 
road. 

• The applicant proposes a left in/left out driveway access on Nelson Bay Road  
• The existing track will need to be formalised and a right of way secured over what 

appears to be 3631 Nelson Bay Road (Pt254 DP 753204) and constructed to a 
suitable standard for heavy vehicles and plant to access 3721 Nelson Bay Road, 
Bobs Farm. 

• It is understood that 3721 Nelson Bay Road is currently owned by the NSW Roads 
and Traffic Authority (RTA) and was purchased for road widening. Mr Hay advised 
that the land is currently leased by Hay Enterprises. 

• The existing shed on Hay’s premises would be retained as a buffer to adjoining 
residence, however all engineering fabrication and earthmoving operations are 
proposed to be conducted from Lot 10 DP 1071458 

• The applicant’s preference is to retain the subject land in separate titles. 
• The applicant claims that securing a site in an existing industrial estate is cost 

prohibitive. 
• The applicant has stated that the adjoining site is conveniently located to existing 

dwelling and premises for supervision.  
 
Comment 
 
Council is not in receipt of any documentation supporting the applicant’s proposal discussed 
on site. The comments provided below are preliminary only and no detailed appraisal of 
ecological, drainage, bushfire management, access, or any other constraint has occurred at 
this time.  
 
Existing Statutory Situation 
 

• The proposal would still be defined as a depot which is prohibited in the Rural 1(a) 
zone. 

 
• The subject site would need to be rezoned for the intended purposes.  

 
• The practice of the NSW Government’s LEP Panel has been to not accept spot 

rezoning proposals. If any rezoning for the subject land was to proceed it would need 
to be included in a “batch’ for consideration by the panel or as part of the 
comprehensive review of LEP 2000. If the applicant can conclusively demonstrate the 
subject land is capable and suitable of supporting the proposed use in terms of 
accepted landuse planning and locational criteria for siting depots then it open to the 
elected Council support a rezoning. 

 
• Notwithstanding this approach the LEP Panel has rejected a similar request and 

Council resolution in recent times. 
 
General Observations 
  

• The alternate site appears to be more favourable than the existing site due to physical 
separation from the existing school and rural dwellings. This alternate location 
increases the opportunity to ameliorate amenity impacts associated with noise, 
vibration, dust and the like.  However these impacts need to assessed in detail and is 
subject to public consultation. 

 
• The subject lot is situated next to the Nelson Bay Road.  
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• The existing clearing is generally equidistant from existing adjoining land uses which 
appears to include rural dwellings and associated uses. 

 
• The proposed site is generally screened from view from adjoining properties, land 

uses and road users travelling along Nelson Bay Road.  
 

• The proposed site will require a driveway and approach/departure lanes suitable for 
heavy vehicles accessing the site. 

 
• The proposed access appears to be shared with other rights of way for nearby 

properties. It is premature to advise Council whether this proposal would meet with 
objection or support from the properties in the immediate vicinity.  This would 
naturally need to be determined via Council’s advertising and notification process. 

 
RECOMMENDATION 
 
1 Defer determination of Section 82A review for one (1) month to enable the applicant 

to investigate the feasibility of relocating the engineering fabrication and earthmoving 
business to adjoining land Lot 10 DP 1071458 and submit a report to Council 
addressing the following issues: 

 
• Confirmation of ownership or option to purchase Lot 10 DP 1071458;  
• Confirmation of ability to secure right of way (r.o.w) access over adjoining land; 
• Documentation from Roads and Traffic Authority (RTA) confirming in-principle 

support for proposed left in/left out access from Nelson Bay Road subject to detail 
engineering design; 

• Documentation from a qualified engineer confirming practical access suitable for 
heavy vehicles can be achieved via the existing track; and 

• Submission of preliminary planning report addressing capability and suitability of 
Lot 10 DP 1071458 for the proposed use as the basis for rezoning the site subject 
to accepted landuse and locational criteria for siting a depot 

 
2 The applicant to submit the planning report by no later than 22 May 2008 
 
3 Council requests a further report in July 2008 to enable consideration of the Section 

82A review and the applicants planning report concurrently. 
 
4 That Council not undertake legal action whilst the site investigation occurs subject to 

an undertaking from Hays Enterprises to restrict the number of heavy plant on site to 
two (2) at any one time and to relocate all other heavy plant to work sites where 
practical. 
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ATTACHMENT 3 

MAYORAL MINUTE 
 
ITEM NO. 1              FILE NO: 16-2006-246-1 
 

REVIEW OF DEVELOPMENT APPLICATION FOR HOME 
EMPLOYMENT (EARTH MOVING & ENGINEERING) PURSUANT TO 
SECTION 82A ENVIRONMENTAL PLANNING AND ASSESSMENT 
ACT AT NO 774 MARSH ROAD BOBS FARM 
 

 

THAT COUNCIL: 
 
1. Note the submission of the preliminary planning report from the proponent 
2. Call for a detailed report to Committee and Council in July 2008 addressing the S82A 

review and preliminary planning report in accordance with the Council Resolution dated 
22 April 2008. 

 
 
106  Councillor Swan  There being no objections it was resolved 
      that the Mayoral Minute be adopted. 
 
 
BACKGROUND 
 
Council, at its meeting on 22 April 2008, resolved to: 
 
1. Defer determination of Section 82A review for one (1) month to enable the applicant to investigate 

the feasibility of relocating the engineering fabrication and earthmoving business to adjoining land 
Lot 10 DP 1071458 and submit a report to Council addressing the following issues: 

 
• Confirmation of ownership or option to purchase Lot 10 DP 1071458; 
 
• Confirmation of ability to secure right of way (r.o.w) access over adjoining land; 
 
• Documentation from Roads and Traffic Authority (RTA) confirming in-principle support 

for proposed left in/left out access from Nelson Bay Road subject to detail engineering 
design 

 
• Documentation from a qualified engineer confirming practical access suitable for heavy 

vehicles can be achieved via the existing track; and 
 
• Submission of preliminary planning report addressing capability and suitability of Lot 10 

DP 1071458 for the proposed use as the basis for rezoning the site subject to accepted 
land use and locational criteria for siting a depot 

 
2. The applicant to submit the planning report by no later than 22 May 2008 
 
3. Council requests a further report in July 2008 to enable consideration of the Section 82A review 

and the applicants planning report concurrently. 
 

4. That Council not undertake legal action whilst the site investigation occurs subject to an 
undertaking from Hays Enterprises to restrict the number of heavy plant on site to two (2) at any 
one time and to relocate all other heavy plant to work sites where practical. 
 

In response to this Resolution, Council is in receipt of a preliminary planning report on Lot 10 DP 
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107458 prepared by Tattersall Surveyors, investigating the site’s capability and suitability for a depot 
subject to rezoning the land. The report considers the following elements 
 

• surrounding land uses 
• proposed land zoning 
• environmental and ecological issues (preliminary only detailed - assessment to be submitted 

prior to July 2008 report to Council) 
• provision of buffers to adjoining land to resolve noise, vibration and dust issues associated 

with the business (preliminary advice only - detailed assessment to be submitted prior to July 
2008 report to Council) 

• access to the land 
 
The following dot points summarise the key issues identified in the preliminary planning report 
 

• The proposal relies on access via Marsh Road following correspondence received from the 
NSW Roads and Traffic Authority advising that access via Nelson Bay Road is not suitable for 
heavy vehicles. 

• The proponent advises that the subject land has been previously used as a temporary 
construction site for the recent reconstruction of adjoining Nelson Bay Road by the civil 
contractors. 

• Hay Enterprises is currently leasing the land from the RTA and the land will be subject to the 
RTA's usual disposal process for land surplus to requirements. 

• The proponent is of the view that the ecological, landuse, noise, vibration and dust issues can 
be dealt with in a satisfactory manner 

 
Based on an initial review of the submitted documentation, the following points require clarification 
and/or further investigation prior to reporting the matter to Committee and Council in July 2008: 
 
Bushfire management 
 

• Consideration of any asset protection zone requirements for the proposed use and 
consideration of any associated ecological impacts associated with bushfire management 
requirements 

• Consideration of fuel tanks in terms of bushfire management including appropriate bunding 
and the like. 

 

Internal access arrangements 
 

Right of way benefiting Lot 10 DP 107458 providing access across Lot 11 DP 107458. 
 

Consolidated description of proposal and plan 
 

Consolidated plan depicting the proposed development over both lots confirming what elements will be 
retained, relocated or removed 
 

Noise 
 

The proponent has been requested to provide details of any noise complaints associated with the 
temporary construction site situated on Lot 10 DP a107458 associated with the reconstruction of 
Nelson Bay Road 
 

Consultation 
 

The preliminary planning report has been referred to the following Council Departments for advice: 
 

• Environmental Services - ecological and acoustic/vibration issues 
• Integrated Planning - landuse issues 
• Development & Building - bushfire management 

 
Adjoining Land 
 

The proponent has been encouraged to consult with all property owners adjoining Lot 10 DP 107458 
and address any concerns raised in the detailed addendum reports to be submitted prior to the July 
2008 report to Committee and Council. 
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ATTACHMENT 4 
 
OUTLINE OF CAPABILITY AND SUITABILITY REPORT PREPARED BY 
TATTERSALLS SURVEYORS PTY LTD AND ASSESSMENT COMMENTS 
 

In response to this resolution Council is in receipt of a preliminary planning report on Lot 10 
DP 107458 prepared by Tattersall Surveyors. The report has investigated the site’s capability 
and suitability for a depot subject to rezoning the land. The report has considered the 
following elements: 
 

• Surrounding land uses 
• Proposed land zoning 
• Environmental and ecological issues 
• Provision of buffers to adjoining land  

 
In response to requests for further clarification the proponent has submitted additional details 
in respect to the following issues: 
 

• Bushfire management 
• Internal access arrangements 
• Detailed acoustic and vibration report 
• Detailed ecological report 
• Onsite Waste Water and Trade Waste Disposal 
• Onsite Stormwater disposal 
• Consultation with adjoining property owners 
 

Description of Proposal 
 
Lot 10 DP 1071458 is a land locked parcel owned by the Roads and Traffic Authority 
of NSW (RTA). The land is currently leased by Hay Enterprises Pty Ltd and the 
lessee has approach the RTA to purchase the land.  
 
With respect to the subject land, Nelson Bay Road adjoins on its eastern side, Lot 11 
DP 1071458 is to the north, vacant Crown Land to the south and Lot 51 DP 1015671 
to the west. 
 
The proposal before Council is to allow the subject land to be rezoned to 
accommodate a Depot Site. The current zoning is Rural 1(a) and “Depots” are 
specifically prohibited in this Rural 1(a) Zone. 
 
The subject land has been previously used as a temporary (~ 15months) construction 
site (compound/depot/headquarters) for the reconstruction of the adjoining Nelson 
Bay Road by civil contractors (Daracon). Parts of the land still carry physical 
evidence of the previous occupation but there is currently no evidence that this 
previous or current occupation has resulted in any off site impacts. 
 
The current site contains disturbances caused by:- 
 
• Footings of a dwelling that have been partially constructed. 
• Brick workshed that is considered suitable only for demolition or significant 
refurbishment (including the current septic disposal unit that has not been 
assessed in this matter). 
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• Large concrete water tank (~100,000 litres). 
• Small stockpiles of rock. 
• Isolated mounds of old road material (inert). 
• Access tracks, reasonably well constructed to the north, east and south. 
• Associated clearing. 
 
Hay Enterprises is currently carrying out some minor activity (stockpiling of rocks) on 
the land. 
 
Surrounding Land uses 
 
Land to the west is currently being used for rural purposes. Land to the south is vacant 
Crown Land which is the subject of a State Aboriginal Land Claim, further to the south is Lot 
254 DP 753204 (being the lot that was originally proposed to provide access off Nelson Bay 
Road and in part access to the subject land). Land to the north is Lot 11 DP 1071458 (zoned 
Rural 1(a) and being used as a depot site and the subject of current Council consideration) 
and Lot 12 DP 1071458 is Rural 1(a) zoned land being used for an approved recreational 
Go-kart track. Appendix 2 indicates the relationship with adjoining occupations and land 
uses. 
 
Proposed Land Zoning 
 
The intended use of the subject site is specifically encompassed by the definition of 
“Depot” under the PSC LEP, which will require that the land be rezoned as 4(a) 
General Industrial:- 
 
“depot means a building or place used for the servicing, repair and storage of any 
plant, machinery, motor vehicles or stock of materials or spare parts used in the 
course of any one business or industrial undertaking or public utility undertaking, but 
does not include any part of the building or place used for sales by retail, wholesale 
or otherwise.” 
 
The current operations being undertaken on Lot 11 DP 1071458 to the north clearly 
fall into the classification of “Depot” and it is intended that all activities currently being 
undertaken on Lot 11 will be transferred to Lot 10. 
 
The Industrial General “A” Zone caters for a range of industrial development including 
the retailing of bulky goods that require large areas for handling and storage and 
goodloading facilities. Premises of a commercial and retail nature are limited in the 
industrial zone. 
 
The objectives of the Industrial General “A” Zone are: 
(a) to enable the development of a wide range of industrial, service and storage 
activities and a limited range of business and retail activities, and 
(b) to allow industrial development only after comprehensive hazard analysis and 
risk assessment provide adequate safeguards designed to protect the 
surrounding environment and ecological balance, and 
(c) to regulate industries in proximity to urban localities and to ensure that 
adequate buffers are provided in the vicinity of adjacent zones, so that activities 
near the boundary of an adjacent zone will not have a significant detrimental 
effect on the amenity of that zone, and 
(d) to enable the most efficient and effective industrial development of waterfront 
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industrial land by encouraging associated waterfront land uses sympathetic to 
the environment and ecology of the waterfront lands, and 
(e) to allow commercial, retail, residential, or other development only where it is 
associated with, ancillary to, or supportive of, industrial development, and 
(f) to limit development for the purpose of bulky goods salesrooms or showrooms, 
and 
(g) to encourage a high standard of design and amenity in industrial areas. 
 
Environmental & Ecological Issues 
 
An ecological constraints assessment has been undertaken by Wildthing 
Environmental Consultants The ecological assessment provides a detailed view of 
the recorded ecological constraints encountered on the site. Clearly some parts of 
the land are constrained by the adjoining wetlands to the immediate northwest of the 
Depot site, but as it is proposed that the Depot be contained generally to the current 
cleared area (with some minor operational adjustments to existing vegetation), and to 
the eastern portion of the land. It is not considered that the adjoining wetland part of 
the land will be threatened by any activities that could be carried out on the area that 
will be subjected to the Depot site. Care to ensure that the wetland is protected and 
improved with the future removal of weeds should be considered by Council as a 
future outcome of any DA consent.  
 
The assessment has found that one Endangered Ecological Community (EEC) being 
Swamp Sclerophyll Forest on Coastal Floodplains and one threatened fauna species 
being Miniopterus australis or Little Bentwing-bat, were detected on site. The Swamp 
Forest is intact with extensive peripheral weed incursions, generally by lantana, was 
also recorded. The Little Bentwing-bat requires caves or culverts for roosting and no 
suitable habitat is available on site.  
 
The main clearing currently in existence has been subject to extensive modification. 
Indicated above, the site contains some minor imported material (rock and some road 
material), the footings of what appears to be a proposed dwelling house, a large brick 
shed (nearly derelict), access tracks and associated infrastructure (water tank and 
septic system etc). The previous use as a construction depot/ compound for the 
construction of Nelson Bay Road has provided an opportunity to utilise the land for a 
more formal depot site without significant detrimental ecological issues being 
invoked. Proposed minor clearing for operational reasons within the site is feasible 
and can be carried out without significant environmental impacts. 
 
 A formalised depot site within the land can be confined to a distinct portion of the 
land and, given the current vegetation cover available, well screened from Nelson 
Bay Road and adjoining neighbours. Embellishment of noise mounds with additional 
targeted native species should be considered by Council for any Depot approval.  
 
Wildthing Environmental Consultants have made a series of recommendations and 
these relate to:- 
 
• Drainage and Erosion –generally to be directed away from the EEC. Note that 
naturally this is currently the arrangement. 
 
• Erosion and Sediment Control to be in place for the establishment of the 
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sealing of the access track. 
 
• Weed control be undertaken on the peripheral areas of the EEC. 
 
• Control of stockpiling of unclean material bought into the site. 
 
• Limits on clearing operations, generally to that indicated on the layout plan 
 
• Ecologist control of any clearing operations. 
 
• Installation of suitable nest boxes as replacement hollows. 
 
• Restrictions on clearing any Swamp Mahogany – Paperbark Forest.  
   (Note that no clearing is required or is to be undertaken in this area) 
 
• Fencing restrictions. 
 
Provision of Buffers to Adjoining Land to resolve Noise, Vibration, Dust & Visual 
Issues 
 
Reverb Acoustics has assessed the potential impacts of relocating a depot and 
fabrication workshop to the proposed site and to make recommendations to allow the 
proposed activity to be undertaken without causing offsite impacts to adjoining 
owners and occupiers. Attachment 5 includes an aerial photograph which 
indicates that the distances to all relevant adjoining dwellings. 
 
The land currently contains an earth mound to the east that can be supplemented 
and provided with additional plantings. Issues of noise from shed activities is 
considered unlikely as the openings in the shed will face south and constructed noise 
mounds to the east will be enhanced. Noise and vibration from truck movements will 
be restricted by the use of mounds, restrictions for servicing within the proposed shed 
and maintenance of the significant vegetation to the east and west of the site will 
ensure that the rural residential amenity enjoyed by the four closest (includes the 
owner of Hay Enterprises) dwellings will be assured.  
 
Vibrations that are currently affecting the adjoining owners are generally caused by 
the existing rumble bars that adjoin the existing shed. This erosion control device will 
be relocated to the commencement of the sealed road and well away from any 
potential impact on adjoining owners.  
 
It is noted that the site was previously used for a similar purpose during the 
construction of Nelson Bay Road and the issue of noise/trucks did not raise concern 
for an extended period of time as confirmed by the RTA civil construction contractor. 
It is also noted that on the Rural 1(a) land to the immediate north that is being used 
as a Go-kart Track. 
 
Advice from Reverb Acoustics has indicated that the common sources of noise and 
vibration associated with the proposed land use are likely to be:- 
 
• Trucks moving from Marsh Road to the proposed Depot site through the 
existing Lot 11.  
• Workshop activity noise from the main depot site.  
 

Reverb Acoustics has recommended the following measures: 
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• Sealing of the access track. 
• Speed restrictions (already in place). 
• An acoustic fence 3300mm high needs to be constructed along the 
entrance road to shield the existing owner that fronts Marsh Road. 
• Earth mounds to the east of the Depot Site. 
• Orientation of the shed to be to the south. 
• Time restrictions on internal shed work between the hours of 10pm- 
7am. 
• Internal lining of the workshop shed and ceilings. 
• Care in the locating of ventilation openings, compressors and 
extraction outlets. 
• An education program for employees to make them aware of the 
neighbours concerns and the operational measures that are to be in 
place. 
 
In respect to visual and scenic amenity issues visual buffers from the land are 
already in place and need only minor embellishment to completely encompass the 
future activities from active or passive surveillance. 
 
Access to the land 
 
The Port Stephens LEP 2000 has a restriction on the use of arterial roads and 
access to land. This restriction is contained within Clause 42 of the LEP. 
 
The subject site is land locked and potential access via the north-eastern corner of 
Lot 254 DP 753204 have been being investigated and rejected by the RTA. The RTA 
have advised that the proposed access from the south is unacceptable and only 
access from Marsh Road will be supported. 
 
Accordingly access to the depot side is being proposed via the existing Hay 
Enterprise operation off Marsh Road. Given that the issues of noise, dust and 
vibration are specifically related to the current activities adjoining the School, and the 
fact that the new proposed depot site is to be located well away from any close 
adjoining owner, it is considered that the current access arrangements are 
reasonable and should be acceptable to Council. 
 
Reverb Acoustics has investigated the proposed access from an acoustical point of 
view has determined that the proposal has noise and vibration compliance, subject to 
the installation of a noise barrier.  
 
Bushfire Management 
 
Tattersall Surveyors has prepared a Bushfire Hazard Assessment. The report 
concludes that there are no perceived threats from the north, east or west. 
There is a significant threat from the south and the requirements for a 40m Asset 
Protection Zone in this direction is easily achieved within the proposed layout for the 
future Depot development. Tattersall Surveyors have provided a plan depicting the 
Asset Protection Zone required for this proposal under the current bushfire 
requirements. 
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Onsite Waste Water and Trade Waste Disposal 
 
The site is serviced by a standard septic tank with a standard transpiration trench 
arrangement. These facilities have been in place for many years and were used by 
the civil contractors during the Nelson Bay Road upgrade. Up to 25 employees used 
the facilities during the road construction and no adverse impacts were detected. This 
matter can be addressed as part of a development application. 
 
Issues of trade waste will be addressed with the capture and separation using a 
grease and oil separator that would be designed and located prior to any stormwater 
infiltration system. A formal truck washing bay will form part of a development 
application. 
 
Onsite Stormwater disposal 
 
The proposed Workshop and Office will be directing all roof and gutter flows to tank 
water storages. On site there is already in place several above ground tanks storages 
as well as a 100,000 litre below ground concrete tank. Detailed calculations for the 
required tank water storage have not yet been undertaken but it is reasonable to 
assume that there is sufficient capacity already available for the intended 
development options. Should this not be the case there is available space to 
accommodate additional storages without any further issues. 
 
In regard to the potential for the mitigation of stormwater flows from any hardstand 
areas that will need to be provided for the truck or associated earthmoving 
equipment, it is suggested that the flows will be directed towards the south east, and 
away from the wetland, into a detention/infiltration arrangement that incorporates a 
grease and oil separator. 
 
The proposed arrangements will ensure that at no time will concentrated flows be 
directed towards the wetlands, generally as the land, subject to the Depot activity 
footprint, naturally falls towards the southeast, and infiltration will be used to dispose of any 
concentrated flows. 
 
Proponents Conclusion  
 
The proposal to develop Lot 10 DP1071458 as a Depot and Workshop site has been 
undertaken and it is generally concluded that the impacts on the environment, 
adjoining neighbours and the site itself are reasonable and acceptable. Specific 
recommendations relating to items detailed in the Wildthing Environmental 
Consultants report, the Reverb Acoustics Assessment and Tattersall Surveyors 
Bushfire Report and Layout plans need to be considered and indicate that the option 
of the use of the land as a Depot is feasible and presents Council with little risk in a 
rezoning proposal. 
 
The proponent considers that the submitted reports and recommendations are 
appropriate and indicate that the future use of the land as a depot site is a 
reasonable and viable option. It is further recommended by the proponent that Council 
consider an application for the future Depot Workshop Shed, as well as associated 
infrastructure, prior to or in conjunction with any rezoning proposals so that the facilities can 
be in place and ready to operate. Specifically, the introduction of the noise barrier to the 
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adjoining residential property off Marsh Road would seem to be a reasonable interim matter 
that could help resolve the present complaints situation that Council has indicated as being 
of prime concern. 
 
Specific requirements of Council resolution dated 22 April 2008 
 
The proponent has confirmed that the land is currently leased from the NSW Roads and 
Traffic Authority (RTA). The RTA has advised the proponent that the land is subject to the 
RTA’s usual surplus land disposal process. 
 
In respect to access via Nelson Bay Road the RTA has advised that the proposed access is 
not considered suitable for heavy vehicle movements associated with the proposed depot.  
As a consequence the confirmation of a legal right of way and engineering advice concerning 
construction of a driveway and access via a right of way from the south is redundant. 
 
Review of Port Stephens LEP 2000 – Depots in Rural 1(a) zone 
 
Council considered a report on 5 December 2006 in relation to the review of the Port 
Stephens Local Environmental Plan 2000. As part of this report Council considered a 
potential “batch” of Draft LEP amendments to present to the NSW Department of Planning 
LEP Review Panel. One issue considered in this report related to making depots permissible 
in the Rural 1(a) zone. 
 
Comment – Integrated Planning 
 
Depots are currently prohibited in the 1(a) Rural Agriculture Zone, the 4(a) Industrial General 
zone would enable the Depot activities to occur.  
 

It would not be strategically sound to rezone a pocket of land in isolation to 4(a) Industrial 
General. The site is located away from other industrial lands and would not reinforce the 
existing industrial areas and in turn not provide positive strategic outcomes. It is understood 
that there are operations on the adjoining land which would constitute a Depot however, 
building on/reinforcing/encouraging the areas already zoned 4(a) would strategically provide 
a better outcome.     
 

In addition to the above, the site is located within an area identified as Proposed 
Conservation Lands on the Lower Hunter Regional Strategy (LHRS) Map 2006. This map 
identifies among other things the existing employment hubs and proposed employment lands 
areas. The subject site is not located within the employment lands. The LHRS is intended to 
guide development/rezoning request in a strategic manner and the NSW Department of 
Planning does not look favourably upon spot rezoning requests especially something that 
falls outside that of the LHRS. 
 

However, having said this it should be noted that as identified in the Sustainable Planning 
Managers report to the December 2006 Strategic Committee meeting, enabling Depots in the 
1(a) Rural Agriculture Zone in light of existing activities will require further consideration. The 
Depot matter will be considered as part of the Port Stephens LEP 2000 "Mini Review".  
Further, consideration needs to be given to the standard template LEP definition which will 
apply to any future rezoning. The standard template and current Port Stephens LEP 
definitions are reproduced below. 

 

Standard Template LEP definition 
 

depot means a building or place used for the storage (but not sale or hire) of 
plant, machinery or other goods (that support the operations of an existing 
undertaking) when not required for use. 
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PS LEP 2000 definition 
 
depot means a building or place used for the servicing, repair and storage of 
any plant, machinery, motor vehicles or stock of materials or spare parts used in 
the course of any one business or industrial undertaking or public utility 
undertaking, but does not include any part of the building or place used for sales 
by retail, wholesale or otherwise; 

 
Comment – Environmental Services 
 
Noise and Vibration 
 
Council’s Environmental Health and Regulation Coordinator has identified that the major 
noise impacts would be truck movements- noise from the workshop is minimal in would have 
negligible impact in that location. In regard to truck movements, the RTA's refusal to allow 
access off Nelson Bay Road is problematic and access via Marsh Road needs to address 
issues of noise, vibration and dust. Accessing the site from Marsh Road through Hays private 
property may also cause problems down the track if properties change hands. 
 
In respect to the detailed acoustic assessment report the recommendations appear 
technically feasible. The report states that the overall noise impacts, if all recommendations 
are followed would represent a lower design noise impact than the existing situation due to 
noise from the road and other activities in the area. 
  
If this proposal is to be approved a condition should be included that the development be 
constructed in accordance with all recommendations included in the acoustic report prepared 
by Reverb Acoustics. 
  
Onsite Waste Water and Trade Waste 
  
Council’s Environmental Health and Regulation Coordinator has advised that this can be 
conditioned but it would be necessary for the issues to be considered and more detail 
provided in regard to - 
  

• The type of OSSM already installed/proposed. 

• Method of collection of contaminants and runoff from truck parking areas, the 
workshop, truck washing, Materials storage. Being a new depot it would be expected 
that it be constructed with hardstand area for truck parking. Runoff would need to be 
collected, treated and disposed of. 

The above issues have been clarified in the additional information submitted by the applicant 
and can be satisfactorily dealt with through a future application.  
 
Ecological  
 
Council’s Natural Resources Coordinator has advised that provided that the 
recommendations contained in the Wild thing Ecological report are carried out the ecological 
impacts of the proposed re-zoning/ development are manageable. 
 
In particular: 
 
- That the development is predominately constrained to the cleared area 
- That no E.robusta trees are removed 
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- That any substantial habitat trees are compensated with the installation of nest boxes, 
and that an ecologist is on site during their removal 

- Appropriate erosion and weed control mechanisms are put in place both during and after 
construction. 

- That the EEC to the NW of the site is avoided.   
- Ensure that the APZ is contained within the existing cleared area 
 
- Provision of a 100m buffer between this development and the EEC and to ensure that 

the drainage of the site is done in such a way to ensure that no pollutants end up in the 
wetland/EEC area.  This could either be done by re-directing the drainage or putting 
filtering mechanisms in place before the wetland. 

 
The above issues have been addressed in the additional information submitted by the 
applicant and can be satisfactorily dealt with through a future application. 
 
Conclusion – Manager Development & Building 
 
Whilst the proposed approach, efforts and intent of the proponent to relocate the depot and 
engineering fabrication business to an alternate site is acknowledged, the alternate proposal 
requires the subject land to be rezoned in the first instance, followed by a merit assessment 
of a new development application covering both Lot 10 DP1071458 and Lot 11 DP1071458.  
This will enable the alternative proposal to be examined in accordance with the provisions of 
the Environmental Planning and Assessment Act 1979 and the proposal determined on 
merit. The planning report demonstrates that there are potential technical solutions and 
responses to the issues identified in the Section 82A review relating to DA 16-2006-246-1 
and applicable to the current rezoning proposal for Lot 10 DP 1071458. The planning reports 
and evaluation by Council Departments generally conclude that the environmental attributes 
and values of the alternate site can be managed and typical amenity impacts associated with 
a depot use can be minimised and/or mitigated on the alternative site. However the 
underlying constraint statutory constraint and planning provisions applying to the current and 
proposed site remain, namely the 1(a) Rural zone. This requires a rezoning to enable a 
depot to be a permitted use on the subject land which is contrary to Council’s strategic 
planning policy and arguably the policy of the NSW Department of Planning as expressed 
through the LEP Panel. 
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ATTACHMENT 5 
SITE PLAN OF LOT 10 DP 1071458 
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RESOLUTION: 
183 Councillor Swan 

Councillor Hodges 
It was resolved that Item 1 of the 
Strategic Committee be brought 
forward and dealt with prior to Item 3 
of the Operations Committee. 

 
ITEM NO:  3           FILE NO: PSC2005-1500 

ROAD CLOSURE PART NEWLINE ROAD AT RAYMOND TERRACE 
 
REPORT OF: JOHN FLANNERY - ACTING GROUP MANAGER, BUSINESS & SUPPORT 
 

 
RECOMMENDATION IS THAT COUNCIL:  
 
1) Grants authority to affix the Council Seal and Signatures to an 88B Instrument. 
 

 
OPERATIONS COMMITTEE MEETING – 8 JULY 2008  

RECOMMENDATION: 
 
That the recommendation be adopted. 
 
 

 
ORDINARY MEETING OF COUNCIL – 22 July 2008 
 
RESOLUTION: 
185 Councillor Jordan  

Councillor Hodges 
It was resolved that the 
recommendation be adopted. 
 

BACKGROUND 
 
The purpose of this report is for the authority to affix the Council Seal and Signatures 
to an 88B Instrument relating to the road. 
 
The proposed closure of the road has been approved by Council at its meeting dated 4th April 
2006.  The process is continuing and Energy Australia requires a section 88B Instrument.  
The 88B instrument requires Councils Seal and Signatures. 
 
LINKS TO CORPORATE PLANS  
 
The links to the 2008-2012 Council Plan are:- 
 
ENVIRONMENTAL Council will protect and enhance the environment while  
SUSTAINABILITY –  considering the social and economic ramifications of 

decisions. 
 
FINANCIAL/RESOURCE IMPLICATIONS 
 
Nil 
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LEGAL AND POLICY IMPLICATIONS 
 
Nil 
 
Business Excellence Framework 
 
Port Stephens Council is a quality driven organisation.  We use the Business Excellence 
Framework as a basis for driving organisational excellence.  The Framework is an integrated 
leadership and management system that describes elements essential to organisational 
excellence.  It is based on eight (8) principles. 
 
These outcomes align with the following Business Excellence principles:- 
 
2) CUSTOMERS – Understand what markets and customers value, now and into the 

future, and use this to drive organisational design, strategy, products and services. 
7) CORPORATE AND SOCIAL RESPONSIBILITY – Behave in an ethically, socially and 

environmentally responsible manner. 
8) SUSTAINABLE RESULTS – Focus on sustainable results, value and outcomes. 
 
SUSTAINABILITY IMPLICATIONS 
 
SOCIAL IMPLICATIONS 
 
Nil – area not used by pedestrians or vehicular traffic. 
 
ECONOMIC IMPLICATIONS 
 
Nil 
 
ENVIRONMENTAL IMPLICATIONS 
 
Nil 
 
CONSULTATION 
 
Applicant 
Energy Australia  
Property Unit 
 
OPTIONS 
 

1) Accept Recommendation 

2) Refuse Consent 

ATTACHMENTS 
 

1) Plan showing proposed easement. 

COUNCILLORS ROOM 
 
Nil 

TABLED DOCUMENTS 
 
Nil 
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ATTACHMENT 1 
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ITEM NO.  4 FILE NO: PSC2005-3572
 

355(B) COMMITTEES ANNUAL FINANCIAL STATEMENT 
 
REPORT OF: JASON LINNANE - RECREATION SERVICES MANAGER 
 

RECOMMENDATION IS THAT COUNCIL:  
 
1) Receive the 355(b) Committees Annual Financial Statement for the period 1 January 

2007 to 31 December 2007. 
 

 
OPERATIONS COMMITTEE MEETING – 8 JULY 2008  

RECOMMENDATION: 
 

1) Receive the 355(b) Committees Annual Financial Statement for the period 1 
January 2007 to 31 December 2007. 

 
2) Council congratulate staff in Recreation Services Section for their efforts 

working with Council’s 355(b) Committees over the past 12 months 
 

 
ORDINARY MEETING OF COUNCIL – 22 July 2008 
 
RESOLUTION: 
186 Councillor Westbury 

Councillor Dingle 
It was resolved that the 
recommendation be adopted. 
 

BACKGROUND 
 
The purpose of this report is to recommend Council receive the 355(b) Committees 
Annual Financial Statement for 2007 allowing $1,000 subsidies to be paid to eligible 
committees. 
 
Section 355(b) of the Local Government Act, 1993, allows Council to delegate certain 
functions.  A section 355(b) committee is an entity of Port Stephens Council and as such is 
subject to the same legislation, accountability and probity requirements as Council.   
 
Funds administered by 355(b) committees must meet Council’s standards of compliance, 
management and transparency and are required to comply with standard record keeping 
practices, including submission of report by due dates.   
 
355(b) committees use a cash book style financial record keeping system (format supplied 
by Council in the form of a carbonised book or Excel Spreadsheet), which is set up to record 
income, expenditure, GST and reconciliations in a simple format.  The cash book is 
completed each month and the original forwarded to Council with copies of tax invoices, tax 
input receipts and bank statements. The totals of each month are entered into the Annual 
Summary Reporting page, which is forwarded to Council annually. 
 
The system was developed in line with recommendations/requirements of Council’s auditors 
to provide a uniform format and transparent auditing of committee financial transactions, 
which meet the requirements for accountability and GST reporting.  The system provides 
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committees with a simplified financial process and staff support through the Facilities & 
Services Finance Co-ordinator.  The Cash Book System provides a process that minimises 
risk to both Council and committees. 
 
The Annual Financial Statement Spreadsheet for 1 January 2007 to 31 December 2007 for 
355(b) Committees can be found in (ATTACHMENT 1).   
 
The total amount of funds held by committees at 30 December 2007 was $715,340.  Out of 
this total amount $437,636 (61%) was held by ten committees.  The majority of these funds 
were allocated to projects underway or contributions to scheduled construction of facilities. 
 
The remaining funds totalled $277,704 (39%). 
 
The total funds held are $42,491 more than at 30 December 2006. 
 
LINKS TO CORPORATE PLANS  
 
The links to the 2008-2012 Council Plan are:- 
 
SOCIAL SUSTAINABILITY –  Council will preserve and strengthen the fabric of the 

community, building on community strengths. 
 
CULTURAL SUSTAINABILITY –  Council will assist to inspire a sense of pride and place as 

well as enhancing quality of life and defining local identity. 
 
ECONOMIC SUSTAINABILITY –  Council will support the economic sustainability of its 

communities while not compromising its environmental 
and social well being. 

 
FINANCIAL/RESOURCE IMPLICATIONS 
 
The investment of time by staff and committee treasurers has provided a strong foundation 
for 355(b) committee financial management. 
 
The Cash Book System has provided committees with a simplified financial process and the 
means to achieve their objectives and meet compliance requirements 
 
LEGAL AND POLICY IMPLICATIONS 
 
Section 355(b) of the Local Government Act, 1993, allows Council to delegate certain 
functions.  A section 355(b) committee is an entity of Port Stephens Council and as such is 
subject to the same legislation, accountability and probity requirements as Council.   
 
Funds administered by 355(b) committees must meet Council’s standards of compliance, 
management and transparency and committees are required to comply with standard record 
keeping practices, including submission of reports by due dates   
 
In accordance with 355(b) committee constitutions, financial statements are required to be 
forwarded to Council monthly and a full Annual Financial Statement annually. 
 
The Cash Book System provides the means for effective management, reporting and 
accountability of Council funds administered by delegated committees, which meets 
legislative and corporate requirements. 
 
Business Excellence Framework 
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Port Stephens Council is a quality driven organisation.  We use the Business Excellence 
Framework as a basis for driving organisational excellence.  The Framework is an integrated 
leadership and management system that describes elements essential to organisational 
excellence.  It is based on eight (8) principles. 
 
These outcomes align with the following Business Excellence principles:- 
 
1) LEADERSHIP – Lead by example, provide clear direction, build organisational 

alignment and focus on sustainable achievement of goals. 

2) CUSTOMERS – Understand what makes markets and customers value, now and into 
the future, and use this to drive organisational design, strategy, products and services. 

3) SYSTEMS THINKING – Continuously improve the system. 

4) PEOPLE – Develop and value people’s capability and release their skills, 
resourcefulness and creativity to change and improve the organisation. 

5) CONTINUOUS IMPROVEMENT – Develop agility, adaptability and responsiveness 
based on a culture of continual improvement, innovation and learning. 

6) INFORMATION AND KNOWLEDGE – Improve performance through the use of data, 
information and knowledge to understand variability and to improve strategic and 
operational decision making. 

7) CORPORATE AND SOCIAL RESPONSIBILITY – Behave in an ethically, socially and 
environmentally responsible manner. 

8) SUSTAINABLE RESULTS – Focus on sustainable results, value and outcomes. 

 
SUSTAINABILITY IMPLICATIONS 
 
SOCIAL IMPLICATIONS 
 
Council establishes community committees to undertake projects, and to assist in the 
management of parks, reserves, services and facilities.  This is part of Council’s commitment 
to community partnerships and provides opportunities for the community to be involved with 
the management of the facilities they use. 
 
ECONOMIC IMPLICATIONS 
 
The activities and projects undertaken by committees are often those not financially possible 
for Council without this assistance. 
 
ENVIRONMENTAL IMPLICATIONS 
 
Committees work under direction from Council staff to ensure their activities are performed in 
accordance with recognised practices.   
 
CONSULTATION 
 
Facilities & Services Finance Co-ordinator 
Volunteer Strategy Co-ordinator 
 
OPTIONS 
 
1) Recommendation 
2) Reject financial statements 
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ATTACHMENTS 
Nil 
 
COUNCILLORS ROOM 
 
1) 355(b) Committees Annual Financial Statement Spreadsheet for 2007 
TABLED DOCUMENTS 
 
1) 355(b) Committees Annual Financial Statement Spreadsheet for 2007 
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ITEM NO.  5 FILE NO: A2007-3507
 

MAKING OF RATES AND CHARGES FOR 2008/2009 
 
REPORT OF: JEFF SMITH, FINANCIAL SERVICES MANAGER 
 
 
 

 
THIS MATTER WAS DEALT WITH AT THE EXTRA ORDINARY MEETING OF COUNCIL 
HELD ON 15TH JULY 2008. 
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ITEM NO. 6 FILE NO: A2004-0266
 

MAYOR AND COUNCILLOR FEES 2008/09 
 

REPORT OF: JUNE SHINE – EXECUTIVE MANAGER, CORPORATE MANAGEMENT 
 

RECOMMENDATION IS THAT COUNCIL:  
 

1) Determine the fees for the Mayor and Councillors for the period 1 July 2008 to 30 
June 2009. 

 

 
 

OPERATIONS COMMITTEE MEETING – 8 JULY 2008  
RECOMMENDATION: 
 

That Council adopt the maximum allowance for the Mayor and Councillors as per the 
Local Government Remuneration Tribunal determinations for a category 3 Council. 
 

 
 

ORDINARY MEETING OF COUNCIL – 22 July 2008 
 

RESOLUTION: 
187 Councillor Francis 

Councillor Westbury 
It was resolved that the 
recommendation be adopted. 

BACKGROUND 
 

The purpose of this report is to determine the fees payable to the Mayor and 
Councillors for 2008/2009 financial year. 
 

Pursuant to Section 241 of the Local Government Act 1993, the annual fees to be paid in 
each of the categories determined under Section 234 to Councillors and Mayors of Councils 
during the period 1 July 2008 to 30 June 2009.  
 

Port Stephens Council is currently classified category 3 and the Tribunal has determined the 
range of fees payable as those in the following table. 
 

 Minimum Maximum  Minimum Maximum 
Councillor $6,870 $15,120 Mayor $14,610 $33,010 

 

The Mayor receives the fee payable as a Councillor with the additional fee as the Mayor. ie. 
Minimum $21,480 - Maximum $48,130. 
 

Council’s past practice has been to pay the maximum fees as determined by the Tribunal.  In 
2007/08 these amounted to $46,280 for the Mayor and $14,540 for Councillors. 
 

LINKS TO CORPORATE PLANS  
 

The links to the 2008-2012 Council Plan are:- 
 

BUSINESS EXCELLENCE –  Council will use the Business Excellence Framework to 
innovate and demonstrate continuous improvement 
leading to long-term sustainability across operational and 
governance areas in a Business Excellence Journey 

 

FINANCIAL/RESOURCE IMPLICATIONS 
 

The 2008/09 Budget adopted by Council allowed for $33,011 for the Mayoral Allowance and 
$15,121 for Councillors ($15,121 x 12 = $181,452). 
 

 

LEGAL AND POLICY IMPLICATIONS 
 

Annual fees must be paid to Councillors and Mayors in accordance with Section 241 of the 
Local Government Act, 1993.  Council may set the fees anywhere between the minimum and 
maximum determined by the Tribunal. 
 

Business Excellence Framework 
 

Port Stephens Council is a quality driven organisation.  We use the Business Excellence 
Framework as a basis for driving organisational excellence.  The Framework is an integrated 
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leadership and management system that describes elements essential to organisational 
excellence.  It is based on eight (8) principles. 
 
These outcomes align with the following Business Excellence principles:- 
 
1) LEADERSHIP – Lead by example, provide clear direction, build organisational 

alignment and focus on sustainable achievement of goals. 
7) CORPORATE AND SOCIAL RESPONSIBILITY – Behave in an ethically, socially and 

environmentally responsible manner. 
8) SUSTAINABLE RESULTS – Focus on sustainable results, value and outcomes. 
 
 

SUSTAINABILITY IMPLICATIONS 
 

SOCIAL IMPLICATIONS 
 
The Remuneration Tribunals report again rejects the notion that Councillors and Mayors in 
particular should be paid commensurate to the time and commitment required to carry out 
their statutory functions.  The Tribunal is still of the view that the primary interest of people 
who become councillors is local government and not remuneration.  The report rejects the 
argument that increased fees will attract better candidates. 
 
ECONOMIC IMPLICATIONS 
 
The fee allows Councillors and the Mayor to effectively carry out their responsibilities as 
members of the Council and as community representatives without suffering financial hardship. 
 
ENVIRONMENTAL IMPLICATIONS 
 
Nil 
 
CULTURAL IMPLICATIONS 
 
Nil 
 
CONSULTATION 
 
General Manager 
Executive Manager – Corporate Management 
 
OPTIONS 
 
1. Adopt the maximum allowance for the Mayor and Councillors as per the Local 

Government Remuneration Tribunal determinations for a Category 3 Council. 

2. Choose to pay fees within the range set by the Local Government Remuneration 
Tribunal for category 3. 

 
ATTACHMENTS 
 
Nil 
 
TABLED DOCUMENTS 
 

Nil 
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ITEM NO.  7 FILE NO: A2004-0984
 

NEW MODEL CODE OF CONDUCT FOR COUNCILS IN NSW 
 
REPORT OF: JUNE SHINE – EXECUTIVE MANAGER, CORPORATE MANAGEMENT 
 

 
RECOMMENDATION IS THAT COUNCIL:  
 

1) Adopt the new Model Code of Conduct. 
2) Authorise the General Manager to investigate with Hunter Councils the option of a 

regional approach to the membership of the Conduct Review Committee. 
 

 

OPERATIONS COMMITTEE MEETING – 8 JULY 2008  

RECOMMENDATION: 
 
That the recommendation be adopted. 
 

 
 

ORDINARY MEETING OF COUNCIL – 22 July 2008 
 
RESOLUTION: 
188 Councillor Brown 

Councillor Westbury 
It was resolved that the 
recommendation be adopted. 
 

BACKGROUND 
 
The purpose of this report is to advise Council of the new Model Code of Conduct 
received from the Department of Local Government on Friday 20 June 2008. 
 
The new Model Code of Conduct is effective from 20 June 2008, with any current matters 
before the Conduct Committee to be dealt with under the current Code and all new matters 
after the 20 June 2008 to be dealt with under the new Model Code of Conduct. 
 
The revised Model Code of Conduct was as a result of the review of the current Code 
undertaken by the Department of Local Government after 18 months of implementation. 
 
Council adopted the original Code of Conduct on 26 July 2005 with a review of the Code on 
27 November 2007 following the roll out of training to all staff and councillors. As Councillors 
would be aware at the time of the original adoption of the Code, Council enhanced the Code 
to reflect the way we do business at Council.  However Council was required to ensure that 
any changes to the Code were not inconsistent with the Model Code of Conduct. 
 
The new Model Code seeks to provide a much clearer definition in a number of areas such 
as conflict of interests, relationship between council officials, personal benefit, access to 
information and council resources and reporting of breaches.  A further major change to the 
Model Code is the removal of the Mayor and General Manager from the Conduct Committee.  
The Conduct Committee under the current Code comprised of the Mayor, General Manager 
and Council’s legal service provider. 
 
The new Model Code removes the Mayor and General Manager from the Conduct 
Committee, making the new Conduct Review Committee totally independent of Council.  One 
option under the Model Code is for Council to work with Hunter Councils to develop a 
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regional approach to the membership of the new Code Review Committee.  This is an 
avenue for Council to ensure independence and consistency with other local government 
bodies. 
 
Given the urgency for Council to adopt the new Model Code of Conduct it is proposed that 
following consultation with Hunter Councils a further report be presented to Council on the 
investigation with Hunter Councils and to allow for the Model Code to be enhanced to reflect 
the additions similar to those in the original Code adopted by Council.  It is anticipated that a 
further report would be adopted by the new Council. 
 
LINKS TO CORPORATE PLANS  
 
The links to the 2008-2012 Council Plan are:- 
 
BUSINESS EXCELLENCE –  Council will use the Business Excellence Framework to 

innovate and demonstrate continuous improvement 
leading to long-term sustainability across operational and 
governance areas in a Business Excellence Journey 

 
FINANCIAL/RESOURCE IMPLICATIONS 
 
The original Model Code of Conduct required Council to provide training to all Council 
officials as part of the compliance with the Code.  The Department is still updating the 
Education package to include the changes to the Model Code, therefore the costs associated 
with the changes in not known.  It is a possibility that Council will be required to provide 
awareness training to all Council officials.  This training has not been budgeted for and it is 
expected to be in the vicinity of $20,000. 
 
LEGAL AND POLICY IMPLICATIONS 
 
It is a requirement of the Local Government Act 1993, that Council adopt the Model Code of 
Conduct. 
 
Business Excellence Framework 
 
Port Stephens Council is a quality driven organisation.  We use the Business Excellence 
Framework as a basis for driving organisational excellence.  The Framework is an integrated 
leadership and management system that describes elements essential to organisational 
excellence.  It is based on eight (8) principles. 
 
These outcomes align with the following Business Excellence principles:- 
 
1) LEADERSHIP – Lead by example, provide clear direction, build organisational 

alignment and focus on sustainable achievement of goals. 
3) SYSTEMS THINKING – Continuously improve the system. 
4) PEOPLE – Develop and value people’s capability and release their skills, 

resourcefulness and creativity to change and improve the organisation. 
5) CONTINUOUS IMPROVEMENT – Develop agility, adaptability and responsiveness 

based on a culture of continual improvement, innovation and learning. 
7) CORPORATE AND SOCIAL RESPONSIBILITY – Behave in an ethically, socially and 

environmentally responsible manner. 
 

SUSTAINABILITY IMPLICATIONS 
 

SOCIAL IMPLICATIONS 
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Nil  
 
ECONOMIC IMPLICATIONS 
 
Nil 
 
ENVIRONMENTAL IMPLICATIONS 
 
Nil 
 
CONSULTATION 
 
General Manger 
Executive Team 
 
OPTIONS 
 

1) Adopt the recommendation 

2) Amend the recommendation 

 

ATTACHMENTS 
 

3) Department of Local Government Circular No. 08-38 

4) Model Code of Conduct for Local Council in NSW 

COUNCILLORS ROOM 
 

1)      Nil 

TABLED DOCUMENTS 
 

1)       Nil 
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ATTACHMENT 1 
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ATTACHMENT 2 
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ITEM NO.  8 FILE NO: PSC2007-3291
 
CROSS BOUNDARY S94 PLAN FOR VILLAGE IN GREAT LAKES 
COUNCIL LOCAL GOVERNMENT AREA ADJACENT TO KARUAH 
 
REPORT OF: TREVOR ALLEN - INTEGRATED PLANNING MANAGER 
 

 
THIS MATTER WAS DEALT WITH AT THE ORDINARY MEETING OF COUNCIL HELD 
ON 8TH JULY 2008. 
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ITEM NO.  9 
 

INFORMATION PAPERS 
 

REPORT OF: JUNE SHINE – EXECUTIVE MANAGER, CORPORATE MANAGEMENT 
 
 

RECOMMENDATION IS THAT COUNCIL:  
 

Receives and notes the Information Papers listed below being presented to Council on 8th 
July, 2008. 
 

 
No: Report Title 
 

a. Minutes of Tourism Joint Venture Meeting – 20th May 2008 
b. Access Committee Meeting 
c. Kids who read succeed 
d. Hardship Assistance – Interest free loans 
e. Cash & Investments as at 31 May 2008  
f. Access to Information  
g. Undetermined DA’s 

 
 

OPERATIONS COMMITTEE MEETING – 8 JULY 2008  

RECOMMENDATION: 
 

That the information papers be received and noted. 
 
 

 
ORDINARY MEETING OF COUNCIL – 22 July 2008 
 
RESOLUTION: 
189 Councillor Hodges 

Councillor Jordan 
It was resolved that the 
recommendation be adopted. 
 

 
MATTER ARISING: 
 
Moved Cr Hodges Seconded Cr Nell 
 
RECOMMENDATION: 
 
That Council investigate options to access funding for the Kids Who Read Succeed 
program to ensure its continued operation beyond 2007/2008. 
 
ORDINARY MEETING OF COUNCIL – 22 July 2008 
 
RESOLUTION: 
190 Councillor Hodges 

Councillor Jordan 
It was resolved that the matter arising 
be adopted 
 

 
Note:  Cr Robinson left the meeting at 7.36 during Item 9. 
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INFORMATION ITEM NO.  1 

 
MINUTES OF TOURISM JOINT VENTURE COMMITTEE MEETING 20 

MAY 2008 
 

 
REPORT OF:  JOHN FLANNERY 
FILE:A2004-1127 
 
 
 
BACKGROUND 
 
The purpose of this report is to advise Council of the minutes of the meeting of the 
Tourism Joint Venture Committee held 20 May 2008 
 
ATTACHMENTS 
 
1) Minutes of Tourism Joint Venture Committee Meeting held 20 May 2008 
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ATTACHMENT 1 
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ATTACHMENT 1 
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INFORMATION ITEM NO.  2 

 
ACCESS COMMITTEE MINUTES 

 

 
REPORT OF: PAUL PROCTER, ACTING INTEGRATED PLANNING 

MANAGER 
 
FILE:    A2004-0226 
 
 
 
BACKGROUND 
 
The purpose of this report is to present to Council the minutes of the Access 
Committee meeting held on 4 June 2008. 
 
Key issues addressed at the meeting included: - 
 

1) Access Committee Brochure  
 
2) Community Transport Planning Day  

 
3) Proposed Community Access Awards 

 
4) Access Committee Meeting Procedures 
 

ATTACHMENTS 
 

1) Minutes of the Access Committee meeting held on 4 June 2008. 
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ATTACHMENT 1 
 

PORT STEPHENS ACCESS COMMITTEE 
MINUTES OF MEETING HELD 4 JUNE 2008 

AT THE RAYMOND TERRACE BOWLING CLUB 
 

Present:  
Michelle Page, Paul Procter, Amanda Heidke, Joe Delia, Cathy Delia, Tony Kean, Liz Harper 
& Guest, Margaret O’Leary with students Alison, Tina and Courtney  
 
Apologies: 
Clr Helen Brown, Clr Sally Dover, Cathy Jennings, Donna Robinson 
 
1. ADOPTION OF PREVIOUS MINUTES 
Council’s Community Planner - Ageing & Disability welcomed everyone.  The minutes of the 
meeting held on the 6 May 2008 were adopted as an accurate record of that meeting. 
 
2. MATTERS ARISING FROM PREVIOUS MINUTES 
 
2.1 Access Committee Brochure  
The Committee endorsed the new access brochure and no further changes are required. 
 
2.2  Access to Raymond Terrace Food Outlet 
This matter is being followed up and a report on the outcomes will be presented at the next 
meeting. 
 
2.3  Disabled Toilet Signage – Port Stephens Tourist Facility 
The premises were investigated by occupational therapists and Committee members. A 
report was subsequently submitted to the Access Committee.   Council’s Community Planner 
- Ageing & Disability will now liaise with the Manager of these premises to make suggestions 
on improvements to current signage provisions. 

 
2.4  Access Provisions - Bobs Farm Tourist Facility 
Concerns were raised in relation to access provisions within the onsite amenities.  This has 
been assessed and no further action is required by the Access Committee in relation to this 
matter. 
 
2.5  Disabled Parking Facilities at Nelson Bay Club  
Council’s Community Planner - Ageing & Disability has discussed the concerns raised by the 
Access Committee with the Club’s Manager both verbally and in writing. Currently awaiting a 
response. 
 
3.  GENERAL BUSINESS 
 
3.1  Community Transport Planning Day  
Council’s Community Planner - Ageing & Disability recently attended Port Stephens 
Community Transport planning day.  During the planning day she raised the Access 
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Committee’s suggestion in relation to the provision of transportation (where required) to the 
monthly meetings of the Access Committee.  This suggestion was prompted by some 
members having concerns about: - 
 

 The adequacy of the timetabling and routes of existing bus operators not aligning with 
the needs of some members for transportation needs and the scheduling of the 
Committee’s meetings 

 

 Difficulties experienced by individuals in collecting and/or delivering Committee 
members to/from meetings (eg; inappropriateness of vehicles to accommodate 
people with disabilities and any associated equipment, OH&S issues associated with 
transferring people correctly and safely) 

 

Discussion followed about the possibility of a more centralised location for the meetings 
which would be accessible from Tilligerry, Nelson Bay, Raymond Terrace and Karuah. It was 
noted that Karuah has the greatest proportion of older people.  Council’s Social Planning Co-
ordinator cautioned the Committee about changing the location of meetings as Committee 
members have over many years become well accustomed to the current format of monthly 
meetings alternating between Raymond Terrace and the Tomaree Peninsula.  Any changes 
may impact adversely upon attendance as a result of some instability.  That said, 
consideration should be given to formulating a promotional strategy to attract a greater 
geographical representation of members from localities such as Karuah. 
 

ACTION 1. Council’s Community Planner - Ageing & Disability will  
investigate available rooms at Salt Ash Hall. 

 
3.2   Proposed Community Access Awards 
Council’s Community Planner - Ageing & Disability raised the idea of creating a recognition 
program to acknowledge businesses that have gone over and above the minimum 
requirements for providing access for people with disabilities.  The details need to be 
developed and may take the form of: - 
  

 Nominations being sought widely 
 

 Access Committees would select the overall winner 
 

 An annual perpetual trophy (and certificate) would be awarded to the winner which 
could be displayed for twelve months, and certificates of recognition given to all other 
nominated businesses 

 

 Open to all businesses and service providers, not just for new businesses, but also 
existing businesses that have implemented appropriate training or have needed to 
bring their premises in to line with current standards and have acted in a timely 
manner in implementing improvements 

  

An Access Committee member offered disability stickers which they have which could be 
displayed by the nominated business which would identify the premises as a nominated 
business, both for the purpose of judging and for community awareness.  The Access 
Committee agreed unanimously to support the development of this  idea.  Council’s Social 
Planning Co-ordinator suggested that the eligibility criteria be broadened beyond businesses 
to include other groups (eg; sporting clubs).  
 
 
 
 
 

3.3  Access Committee Meeting Procedures 



ORDINARY MEETING MINUTES – 22 JULY 2008 

121 

The Access Committee members agreed that the new meeting procedures (eg;  
commencement and finish times, agenda setting) were working well by helping the meetings 
to stay focused.  
 

Council’s Social Planning Co-ordinator mentioned that whilst the procedures are good in 
terms of participating members/service providers who have competing  time commitments, 
the procedures are meant to be more of a guideline for meetings with their still being 
flexibility in meeting duration. 
 

The Access Committee agreed unanimously to retain the new meeting procedures 
recognising that the intent is that they be used as practical guidelines rather than strict rules. 
  

3.4 Community Planner - Ageing & Disability News 
 

a. Community Consultation: 
A community consultation has been organised with respect to the preparation of the Draft 
Corlette to Shoal Bay Waterfront Plan.  Details of the meetings are: - 
 

 Thursday 12th June 6.30 - 8.30pm at the Nelson Bay Diggers 
 Thursday 10th July 6.30 - 8.30pm at the Nelson Bay Diggers  

 
b. Council’s Website: 
Some Committee members have reported problems accessing the details on the website. 
 

ACTION 
1. Council’s Community Planner - Ageing & Disability will bring 

a laptop to the next meeting to demonstrate how to access 
and use the website. 

 
c. Caring for Carers Day:  
A mini expo that will feature disability trusts, counselling services, Government budget 
information, and carers.  Details: - 
 

 Interrelate Kings Street Newcastle Tuesday 17th June 1.00 - 3.00pm 
 

d. Raymond Terrace Bus Stops: 
Council is applying for funding in relation to bus stop infrastructure.  The Access Committee 
will provide a letter of support for Council’s application. 
 
e. Council’s Customer Service:   
If you have a non- access related issue which requires Council consideration, it is 
recommended that people refer the matter to Council’s Customer Service Staff who in turn 
will ensure that the matter is referred to the appropriate Council Officer and dealt with in an 
appropriate manner rather than bringing it to the attention of the Access Committee. 
 
4. DETAILS OF NEXT MEETING  
The next meeting will be held on the 1 July 2008 at 10.30am at Nelson Bay RSL Club 
between 10.30 am to 12:00pm 
 
Meeting closed at 11.50am 
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INFORMATION ITEM NO.  3 
 

KIDS WHO READ SUCCEED 
 

 
REPORT OF: PHILIP CROWE – COMMUNITY & LIBRARY SERVICES MANAGER 
FILE: PSC 2005-3932 
 
 
 
BACKGROUND 
 
The purpose of this report is to inform Council about the Kids Who Read Succeed 
Program Evaluation Report.  Council’s early literacy program was evaluated by the 
University of Newcastle’s Family Action Centre and a report prepared documenting the full 
assessment of the project including its successful implementation, positive outcomes and 
recommendations for the future. The report concludes, “based on the evidence available, it 
is clear that the Kids Who Read Succeed Project (KWRS) has had a significant impact on 
the participating families and to an unquantifiable degree, the broader community.  It can 
be concluded that the project successfully met its aims, with the likelihood that 
participating families have been provided with the necessary skills to result in long term 
benefits.” 
 
In 2004, Community & Library Services applied to the NSW Department of Community Services 
for Hunter Area Assistance Scheme (HAAS) grant funding. The application was successful, and 
grant funding of $118,000 was provided to implement an early literacy pilot program over a three 
year period from 2005 - 2008. 
 
The aim of the project was to work with children aged 0-5 and their families in the catchment area 
of Irrawang Public School in the development of pre-literacy and early literacy skills. The project 
was designed to work in partnership with a number of service providers and to develop a 
collaborative approach that would strengthen the links between the target group, their school and 
their community. The intended outcome was to maximise early literacy development opportunities 
for children and their families who no longer had access to the Activity Van’s Mobile Preschool 
Service. The Activity Van had provided a mobile preschool service at Irrawang Public School 
between 1995 – 2003, however this service ceased when the Thou-Walla Family Centre and 
Irrawang Pre-School was established in 2004/2005. 
 
As part of our proposal to the HAAS, we requested that a detailed evaluation of the project be 
commissioned in partnership with the University of Newcastle.  This extensive report provides a 
detailed analysis of a number of the initiatives undertaken by the KWRS Project including Stories 
in the Street, Stories in the Park, Book Boxes, Community Education, Babes Tales and planned 
excursions, and evaluates the effectiveness of each of these initiatives.  The analysis of the 
project assesses its capacity to effect change in parents and children, the impacts on the broader 
community, the level of community engagement, and the effectiveness of the partnerships 
developed throughout this project. 
 
We draw Councillors attention to the Executive Summary on page 3 and the Conclusion 
(significant findings & recommendations) on pages 53-54 of the report.  Community & Library 
Services staff have been very committed to this project over the past three years and are pleased 
with the outcomes. The outcomes include the formation of new partnerships and relationships 
between individuals and within the community, parents and children who are engaged in and 
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committed to early literacy development, changes in parent behaviour, increased bonding 
between parents and their children, establishment of trust, feelings of social inclusion, and 
increased self-confidence in both parents and children.  
 
We have learnt a great deal about our own practices throughout this project and it has challenged 
the way we go about providing services.  A very clear and positive impact of this project has been 
the increase in families identified as ‘isolated’ or ‘hard to reach’, who have joined as members of 
Port Stephens Library and now visit with their children on a regular basis.  This outcome indicates 
that our approach to ‘outreach services’, where we take programs, such as the KWRS literacy 
program, beyond the four walls of a building and out into the community, have a direct influence 
on breaking down some of the fear and apprehension surrounding the perception of libraries as 
being accessible only by those who read books or are well educated.  
 
The evaluation report concludes, “Funding for this project is not guaranteed, yet its positive 
impact is demonstrable. Families that have participated in the project’s activities may well 
continue to be more involved in their community as a result of their increased self-confidence and 
having learnt the enjoyment that can be derived from attending gatherings provided by the project 
activities. However, the projects cessation will mean that the opportunity will not be available for 
other families to derive the same benefits. In all likelihood, these families will remain isolated”. 
 
At present, Community & Library Services is continuing to investigate every opportunity to fund 
aspects of this highly successful project into the future. 
 
COUNCILLORS ROOM 
 
1) Two (2) copies of the Kids Who Read Succeed Pilot Project Evaluation Report have been 

made available in the Councillors Room. 
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INFORMATION ITEM NO.  4 
 

HARDSHIP ASSISTANCE – INTEREST FREE LOANS 
 

 

REPORT OF: JEFF SMITH – FINANCIAL SERVICES MANAGER 
FILE: PSC2005-0829 
 
 

BACKGROUND 
 

The purpose of this report is to update Council on the extension of interest free loans 
to ratepayers across Port Stephens who due to substantial hardship are unable to 
afford to upgrade their defective on-site sewage management system. 
 

In 2005 Council introduced interest free loans to assist ratepayers in the Bobs Farm and Salt 
Ash localities in response to the closure of zone 5b of the Tilligerry Creek to oyster 
harvesting. The loans assisted two households to upgrade their defective systems and those 
ratepayers were grateful for the assistance and have met their ongoing loan repayment 
obligations. 
 

When the interest free loan scheme was first set up the number of potential applicants was 
unknown and so the assistance was restricted to those ratepayers with properties in the 
Tilligerry Creek catchment and the eligibility hardship testing criteria was set up to mirror the 
NSW Department of Community Services State Disaster Recovery Centre criteria for 
assistance with disasters such as bushfires. As it turned out Council was not inundated with 
applications and scheme has proven beneficial. 
 

With the re-opening of zone 5b staff have reviewed the success of the interest free loans and 
considered whether there is a need for the scheme to continue to assist ratepayers in similar 
circumstances across the LGA. Environmental Services staff have identified that there is a 
need for a scheme such as this across the whole of the LGA to safeguard our environment 
and economy and respond practically to cases of financial hardship. 
 

Staff considered whether there was a need to expand the concept of interest free loans to 
assist ratepayers served with orders by Council to do other works on their properties. It is 
considered that it is appropriate to provide interest free loans in the following circumstances: 
 

• To upgrade an on-site sewage management system where the existing system is 
defective or at risk of polluting 

• To connect premises to the sewer where the existing on-site system is defective or at 
risk of polluting 

 

However it is not considered appropriate to provide interest free loans to ratepayers who are 
served with orders to carry out other works, which are often caused by neglect or other 
reasons within the control of the ratepayer. 
 

In all circumstances: 
• the amount of assistance is capped at $15,000; and 
• the property in question must be the ratepayer’s principal place of living; and 
• the hardship criteria must be met; and 
• the ratepayer must enter into a written agreement with Council; and 
• the ratepayer must consent to a caveat being placed on the title to the land 

preventing transfer of the property until the loan is repaid. 
 

Council will now continue to grant interest free loans in the circumstances outlined above and 
this assistance will be extended across the whole of the Local Government Area. 
 

ATTACHMENTS 
 

Nil 
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INFORMATION ITEM NO.  5 
 

CASH AND INVESTMENTS HELD AT 31 MAY 2008 
 

 
REPORT OF: JEFF SMITH, FINANCIAL SERVICES MANAGER 
FILE: PSC2006-6531 
 
 
 
BACKGROUND 
 
The purpose of this report is to present Council’s schedule of Cash and Investments 
Held at 31 May 2008. 
 
ATTACHMENTS 
 

1) Cash and Investments Held at 31 May 2008. 

2) Monthly Cash and Investments Balance June 2007 – May 2008 
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ATTACHMENT 1 

 

INVESTED INV. DATE COUPON MATURITY NO. OF AMOUNT INTEREST % OF TOTAL 
WITH TYPE INVESTED DATE DATE DAYS INVESTED RATE FUNDS HELD

GRANGE SECURITIES
WIDE BAY CAPRICORN BUILDING SOCIETY Floating Rate Sub Debt 17-Mar-08 16-Jun-08 15-Dec-08 91 500,000.00 9.51% 1.65%
MAGNOLIA FINANCE LTD 2005-14 "FLINDERS AA" Floating Rate CDO 20-Mar-08 20-Jun-08 20-Mar-12 92 1,000,000.00 9.28% 3.30%
NEXUS BONDS LTD "TOPAZ AA-" Floating Rate CDO 22-May-08 21-Nov-08 23-Jun-15 183 412,500.00 10.45% 1.36%
HERALD LTD "QUARTZ AA" Floating Rate CDO 20-Mar-08 20-Jun-08 20-Dec-10 92 450,000.00 9.28% 1.49%
STARTS CAYMAN LTD "BLUE GUM AA-" Floating Rate CDO 24-Mar-08 23-Jun-08 22-Jun-13 91 1,000,000.00 9.18% 3.30%
HELIUM CAPITAL LTD "ESPERANCE AA+" Floating Rate CDO 20-Mar-08 20-Jun-08 20-Mar-13 92 1,000,000.00 9.48% 3.30%
HOME BUILDING SOCIETY Floating Rate Sub Debt 25-Apr-08 25-Jul-08 25-Jul-11 91 500,000.00 8.81% 1.65%
DEUTSCHE BANK CAPITAL GUARANTEED YIELD 
CURVE NOTE * Yield Curve Note 18-Apr-08 18-Jul-08 18-Oct-11 91 500,000.00 0.00% 1.65%
GRANGE SECURITIES "KAKADU AA" Floating Rate CDO 20-Mar-08 20-Jun-08 20-Mar-14 92 1,000,000.00 8.78% 3.30%
GRANGE SECURITIES "COOLANGATTA AA" Floating Rate CDO 25-Mar-08 20-Jun-08 20-Sep-14 87 1,000,000.00 9.08% 3.30%
ANZ YIELD CURVE NOTE Yield Curve Note 17-Apr-08 17-Jul-08 17-Jul-17 91 500,000.00 8.25% 1.65%

TOTAL GRANGE SECURITIES     $7,862,500.00  25.95%
ABN AMRO MORGANS
REMBRANDT ISOSCELES SERIES 1 Floating Rate CDO 20-Mar-08 20-Jun-08 20-Sep-09 92 2,000,000.00 9.18% 6.60%
GLOBAL PROTECTED PROPERTY NOTES VII ** Property Linked Note 21-Mar-08 21-Mar-09 17-Sep-11 365 1,000,000.00 0.00% 3.30%
BANK OF QLD FLOATING RATE NOTE Floating Rate Note 17-Mar-08 16-Jun-08 30-Jun-09 91 1,000,000.00 8.06% 3.30%

TOTAL ABN AMRO MORGANS     $4,000,000.00  13.20%
ANZ INVESTMENTS

ECHO FUNDING PTY LTD SERIES 16 "3 PILLARS AA-" Floating Rate CDO 7-Apr-08 7-Jul-08 6-Apr-10 91 500,000.00 9.03% 1.65%
PRELUDE EUROPE CDO LTD "CREDIT SAIL AAA" Floating Rate CDO 20-Mar-08 20-Jun-08 30-Dec-11 92 1,000,000.00 9.28% 3.30%
MOTIF FINANCE (IRELAND) PLC Floating Rate CDO 20-Mar-08 20-Jun-08 1-Jun-17 92 1,017,876.98 4.56% 3.36%

TOTAL ANZ INVESTMENTS     $2,517,876.98  8.31%
RIM SECURITIES
HERITAGE BUILDING SOCIETY LTD (2008) Floating Rate Sub Debt 29-Apr-08 29-Jul-08 29-Jul-13 91 500,000.00 9.50% 1.65%
GENERATOR INCOME NOTE AAA (2011) Floating Rate CDO 11-Apr-08 11-Jul-08 8-Oct-11 91 2,000,000.00 9.85% 6.60%
ELDERS RURAL BANK (2011) Floating Rate Sub Debt 7-Apr-08 7-Jul-08 15-Apr-11 91 1,000,000.00 8.52% 3.30%

TOTAL RIM SECURITIES $3,500,000.00 11.55%
WESTPAC INVESTMENT BANK
HOME BUILDING SOCIETY (2010) Floating Rate Sub Debt 29-Apr-08 29-Jul-08 27-Apr-10 91 500,000.00 8.95% 1.65%
MACKAY PERMANENT BUILDING SOCIETY Floating Rate Sub Debt 21-May-08 21-Aug-08 20-Nov-11 92 500,000.00 8.77% 1.65%

TOTAL WESTPAC INV. BANK $1,000,000.00 3.30%

CASH & INVESTMENTS HELD - AS AT 31 MAY 2008
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ATTACHMENT 1 

 
 

LONGREACH CAPITAL MARKETS
LONGREACH SERIES 16 PROPERTY LINKED NOTE Property Linked Note 6-Mar-08 5-Sep-08 7-Mar-12 183 500,000.00 6.60% 1.65%
LONGREACH SERIES 19 GLOBAL PROPERTY LINKED 
NOTE Property Linked Note 7-Mar-08 6-Sep-08 7-Sep-12 183 500,000.00 6.00% 1.65%

TOTAL LONGREACH CAPITAL $1,000,000.00 3.30%
COMMONWEALTH BANK
PRINCIPAL PROTECTED YIELD ACCRUAL NOTE Yield Curve Note 06-May-08 06-Aug-08 06-Nov-11 92 500,000.00                  9.25% 1.65%
CALLABLE CPI LINKED NOTE Yield Curve Note 04-Apr-08 04-Jul-08 04-Apr-12 91 500,000.00                  1.00% 1.65%
EQUITY LINKED DEPOSIT Equity Linked Note 03-Aug-07 05-Aug-08 20-Sep-11 368 500,000.00                  8.25% 1.65%
EQUITY LINKED DEPOSIT GI100 Equity Linked Note 25-Mar-08 23-Jun-08 03-Aug-10 90 500,000.00                  3.00% 1.65%
EQUITY LINKED DEPOSIT ELN SERIES 2 Equity Linked Note 04-May-08 04-Aug-08 05-Nov-12 92 500,000.00                  3.00% 1.65%
BENDIGO BANK SUBORDINATED DEBT Floating Rate Sub Debt 09-May-08 08-Aug-08 09-Nov-12 91 500,000.00                  9.49% 1.65%

TOTAL COMMONWEALTH BANK $3,000,000.00 9.90%

FIIG SECURITIES
CREDIT SUISSE PRINCIPAL PROTECTED NOTE 
AQUADUCT AA- Principal Protected Note 21-Mar-08 20-Jun-08 21-Jun-10 91 1,000,000.00               7.00% 3.30%
TELSTRA LINKED DEPOSIT NOTE Principal Protected Note 31-May-08 29-Aug-08 30-Nov-14 90 500,000.00                  8.79% 1.65%
AUSTRALIAN CENTRAL CREDIT UNION Term Deposit 11-Mar-08 10-Jun-08 10-Jun-08 91 500,000.00                  8.44% 1.65%
COMMUNITY FIRST CREDIT UNION Term Deposit 25-Mar-08 23-Jun-08 23-Jun-08 90 3,000,000.00               8.18% 9.90%

TOTAL FIIG SECURITIES $5,000,000.00 16.50%
MAITLAND MUTUAL

Floating Rate Sub Debt 16-Apr-08 30-Jun-08 30-Jun-08 75 500,000.00                  8.84% 1.65%
Term Deposit 27-May-08 25-Aug-08 25-Aug-08 90 526,881.44                  8.19% 1.74%

Floating Rate Sub Debt 11-Mar-08 10-Jun-08 31-Dec-08 91 500,000.00                  9.11% 1.65%

TOTAL M'LAND MUTUAL $1,526,881.44 5.04%

TOTAL INVESTMENTS $29,407,258.42 97.07%
AVERAGE RATE OF RETURN ON INVESTMENTS 7.85%

CASH AT BANK $888,528.04 7.20% 2.93%
AVERAGE RATE OF RETURN ON INVESTMENTS + CASH 7.84%

TOTAL CASH & INVESTMENTS $30,295,786.46 100.00%
BBSW FOR PREVIOUS 3 MONTHS 7.83%

CERTIFICATE OF RESPONSIBLE ACCOUNTING OFFICER

 I,  Peter Gesling, being the Responsible Accounting Officer of Council,  hereby certify that the Investments have been made in accordance with the Local Government Act 1993,

the Regulations and Council's investment policy.
P GESLING  
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ATTACHMENT 2 
 

 
 

Date
Cash at Bank 

($m)
Investments

 ($m)
Total Funds

 ($m)
Jun-07 1.001             28.103           29.104       
Jul-07 0.230             25.237           25.467       

Aug-07 7.612             24.236           31.848       
Sep-07 4.531             26.737           31.268       
Oct-07 2.855             26.268           29.123       
Nov-07 3.148             26.713           29.860       
Dec-07 1.911             27.731           29.641       
Jan-08 1.163             27.262           28.424       
Feb-08 4.760             28.085           32.844       
Mar-08 1.162             32.230           33.392       
Apr-08 0.146-             30.783           30.637       

May-08 0.889             29.407           30.296       

Cash and Investments Held

Cash and Invested Funds for the Period ended 
31/5/2008

-5

0

5

10

15

20

25

30

35

40

Jun-07

Jul-07

Aug-07

S
ep-07

O
ct-07

N
ov-07

D
ec-07

Jan-08

Feb-08

M
ar-08

Apr-08

M
ay-08

Months

$ 
(m

ill
io

ns
)

Cash at Bank 
($m)

Investments
 ($m)

 



ORDINARY MEETING MINUTES – 22 JULY 2008 

129 

INFORMATION ITEM NO.6  
 

ACCESS TO INFORMATION – SECTION 12 LOCAL GOVERNMENT 
ACT 1993 

 

 
REPORT OF: JUNE SHINE – EXECUTIVE MANAGER, CORPORATE 
MANAGEMENT 
FILE: PSC2008-3083 
 
 
 
BACKGROUND 
 
The purpose of this report is to advise Council and make public the reasons for not 
granting access to documents/information under Section 12A, Local Government Act 
1993. 
 
In accordance with Section 12A (1), Local Government Act 1993, the General Manager or 
any member of staff who decides that access should not be given to a document or other 
information to the public or a councillor, is required to provide Council with written reasons for 
the restriction.  Sub-section 12A (2) requires that the reason must be publicly available. 
 
The requests shown in ATTACHMENT 1 to this report are those that are made in writing and 
determined by Corporate Management for the period 2007/08. 
 
The information in ATTACHMENT 1 is for the period of June 2008 only with a total of 15 
applications received, 9 with full access granted and 6 with restrictions as shown below. 
 
The total number of Section 12 applications for the 2007/08 period is 77, 45 with full access 
granted and 32 with restrictions on release. 
 
ATTACHMENT 1 provides Council with the details of the request and the reasons why 
access was not fully granted.  The names of applicants have not been provided as this would 
be a breach of the Privacy & Personal Information Protection Act 1998.  Further details may 
be available should Councillors require it. 
 
In addition to these figures 19 applications were received under the Freedom of Information 
Act for 2007/08. 
 
 
ATTACHMENTS 
 

1) Listing of requests under Section 12 of the Local Government Act 1993. 
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LISTING OF REQUESTS UNDER SECTION 12 OF THE LOCAL GOVERNMENT ACT 
1993 

 

No. File No. Information requested Determination 

1 PSC2008-2327 
Seeking development 
application information 

Part released due to Legal 
Professional Privilege & 
Contrary to Public Interest  

2 PSC2008-2628 
Seeking development 
application information 

Part released due to Privacy & 
Personal Information Protection 
Act 

3 PSC2008-3074 
Seeking development 
application information Information not held by Council 

    

4 PSC2006-6567 
Seeking development 
application information 

Part released due to Copyright 
legislation 

5 PSC2008-3039 
Seeking development 
application information 

Part released due to Privacy & 
Personal Information Protection 
Act 

6 PSC2008-3501 
Seeking development 
application information 

Part released due to Copyright 
legislation 
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INFORMATION ITEM NO.  7 

 
DETERMINED AND UNDETERMINED DEVELOPMENT 

APPLICATIONS 
 

 
REPORT OF: SCOTT ANSON – MANAGER, DEVELOPMENT & BUILDING 
FILE: PSC2007-3153 
 
 
 
 
BACKGROUND 
 
The purpose of this report is to provide Councillors with information on determined 
and undetermined development applications currently with Council, at the request of 
Cr Tucker. 
 
Undetermined development applications greater than 365 days are not included in this 
report, given that generally there has been no action by the applicant in response to Council 
requests for additional information and/or these applications may be held in abeyance 
subject to strategic landuse processes.  All these applications are now subject to Council’s 
adopted Application Determination Policy that provides a clear framework to enable such 
determination. 
 
Days in Council also do not include “Stop the Clock” days. “Stop the Clock” indicates that 
Council is waiting on further information from the applicant.  Further summary information is 
also provided to Council quarterly through the Performance Measurement Report on “Cockpit 
Charts”. 
 
Reference is made to the Supplementary Information provided on 24 June 2008 regarding 
the inclusion of additional information and a report of development applications determined in 
the preceding month. 
 
The reports are accurate as of the date of generation, but not as of the date of publication of 
the Business Paper.  If more up-to-date information is required, it is available on Council’s 
DA Tracker. 
 
The number of undetermined Development Applications greater than 365 days is 40. 
 
ATTACHMENTS 
 
1) Report on Undetermined Development Applications 

2) Report on Determined Development Application 
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ATTACHMENT 1 
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NOTE:  THIS ITEM WAS BROUGHT FORWARD AND DEALT WITH PRIOR TO ITEM 3 OF 
THE OPERATIONS COMMITTEE RECOMMENDATIONS 
 
 

ITEM NO.  1 FILE NO: PSC2008-3522
 

REVIEW OF PORT STEPHENS LOCAL ENVIRONMENTAL PLAN 
2000 
 

REPORT OF: DAVID BROYD - GROUP MANAGER SUSTAINABLE PLANNING 
 

RECOMMENDATION IS THAT COUNCIL:  
 

1) Prepare a draft Local Environmental Plan pursuant to Section 54 of the 
Environmental Planning and Assessment Act 1979 which includes the following 
changes: 

• Minor editing and clarification of clauses 
• Prohibition of dual occupancy development in the Rural 1(a) zone only 
• Deletion of the 5(g) Special Urban (Flood Affected) zone and replacement with 

existing Port Stephens Local Environmental Plan 2000 zones for residential, 
industrial and commercial 

• Modification to level of heritage significance for existing cemeteries 
• Inclusion of existing potential archaeological items in the local significance 

schedule 
• Identification of the Heritage Conservation Areas on the zone maps 
• Modification to the definitions of clearing, earthworks and utility undertakings.  
• Rezoning of 7 Bourke Street to unzoned road  
 

and refer to the Minister requesting delegation for a Section 65 Certificate.   
 

2) On receipt of the Authorisation to Exercise Delegation from the Minister, place the 
draft LEP and supporting documentation on exhibition for a period of 28 days in 
accordance with Section 66 of the Environmental Planning and Assessment Act 
1979. 

 

 

STRATEGIC COMMITTEE MEETING – 01 JULY 2008 

RECOMMENDATION:  
 

That this matter be deferred for a briefing. 
 

ORDINARY MEETING OF COUNCIL – 22 July 2008 
 

RESOLUTION: 
184 Councillor Swan  

Councillor Dingle 
It was resolved that; 
1) Prepare a draft Local 

Environmental Plan pursuant 
to Section 54 of the 
Environmental Planning and 
Assessment Act 1979 which 
includes the following 
changes: 

• Minor editing and clarification 
of clauses 

• Deletion of the 5(g) Special 
Urban (Flood Affected) zone 
and replacement with existing 
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Port Stephens Local 
Environmental Plan 2000 
zones for residential, industrial 
and commercial in accordance 
with the revised plan of 
Raymond Terrace rezoning 
tabled at this meeting. 

• Modification to level of 
heritage significance for 
existing cemeteries 

• Inclusion of existing potential 
archaeological items in the 
local significance schedule 

• Identification of the Heritage 
Conservation Areas on the 
zone maps 

• Modification to the definitions 
of clearing, earthworks and 
utility undertakings.  

• Rezoning of 7 Bourke Street to 
unzoned road and refer to the 
Minister requesting delegation 
for a Section 65 Certificate.   

 
2) On receipt of the Authorisation to 

Exercise Delegation from the 
Minister, place the draft LEP and 
supporting documentation on 
exhibition for a period of two months 
in accordance with Section 66 of the 
Environmental Planning and 
Assessment Act 1979. 

3) Defer the matter of Dual Occupancy 
Development in the Rural 1(a) Zone; 

4) Adopt the Policy that Dual Occupancy 
Development remain as permissible 
with the consent of Council in the 
Rural 1(a) Zone; 

5) Request that a Press Release be 
issued through the Mayor’s office 
tomorrow to advise that the current 
provisions on Dual Occupancy 
Development in Rural 1(a) will remain;
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The purpose of this report is to recommend Council resolve to prepare and place on 
exhibition an amendment to the Port Stephens Local Environmental Plan (LEP) 2000.  The 
Amendment is the result of a general review where recommended changes are mainly to 
clarify clauses or definitions and clarify the desired land uses in the 5(g) Special Urban 
(Flood Affected) Zone.  This Amendment is in accordance with the requirements of Planning 
Circular PS 06-015 which directs Council to group amendments in one amending LEP 
annually rather than several individual amendments which has been the practice.  It should 
be noted that the Department of Planning (DoP) have advised Council in writing of their 
concern with the ‘large number of individual LEP amendments currently being received’.  The 
DoP have made it clear that they will no longer be tolerating this approach.  To address this 
matter, officers are grouping rezoning requests where practicable, and will be continuing 
discussions with the DoP to determine the management of all current requests and the 
preparation of the new Principal LEP.  The State Government has directed that Port 
Stephens Council will need to prepare the Principal LEP by 2011.   
 
BACKGROUND 
 
Previously Council has requested that LEP 2000 be reviewed to ensure the document is 
current and reflects the changing demands on land use provisions.  As part of the initial 
discussion on LEP 2000, workshops with staff and Councillors identified matters which 
needed to be addressed either as part of a Stage One of the LEP 2000 or the Principal LEP.  
All of the matters raised as issues to be addressed will be managed as follows: 
 
Commercial zone – LEP 2000 has only one commercial zone which does not demonstrate 
clear roles for each commercial centre.  Also the Lower Hunter Regional Strategy (LHRS) 
establishes a regional hierarchy of centres which is required to be reflected in the Principal 
LEP.  To be consistent with the LHRS and establish a local government area (LGA) 
hierarchy to compliment the LHRS, additional research and analysis will need to be 
undertaken.  This work has commenced and is currently scheduled for completion in early 
2009 in readiness for the drafting of the Principal LEP. 
 
Rural zones – LEP 2000 has six rural zones – 1(a) Rural Agriculture and 1(c1) to 1(c5) Rural 
Small Holdings zones.  Several matters were raised regarding the management of these 
zones.  These ranged from reviewing the permissible uses in the zone tables such as 
depots, to the inclusion of provisions to more clearly support the interpretation and intent of 
the zones.  In addition to this the DoP have released a State Environmental Planning Policy 
(Rural Lands) 2008 which identifies a set of principles for the management of rural land.  
These principles generally identify the need for appropriate protection of rural lands.  This 
has implications for specific land uses in the current LEP 2000 and the Principal LEP.  The 
LHRS also identifies the importance of the rural land and directs councils to ensure the land 
is not fragmented or compromised by inappropriate land uses.  This was a matter previously 
raised in the Councillor Workshop which will be partly addressed by this amending LEP in 
regard to residential uses and in the Rural Lands Study which is to be completed by early 
2009.  This Study will provide direction for the preparation of the Principal LEP.  
 
5(g) Special Urban (Flood Affected) zone – this matter has been reviewed as part of this 
amending LEP and addressed under Key Proposed Amendments in this Report.   
 
Residential zones – the matter raised previously related to the interface between the low 
density residential zone which generally has a maximum height of 8 metres and the 2(c) 
zone which has a maximum height of 15 metres.  It was considered that a transitional zone 
should be investigated.  It is agreed that improvements to the interface of the zones are 
required, however, this would require a significant change to the current structure of LEP 
2000, and would be more appropriately introduced in the Principal LEP. 
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Review of definitions – there was some concern that LEP 2000 had definitions which 
required either clarification or minor editing to facilitate interpretation.  There is a dictionary in 
the new Standard Template LEP prepared by the DoP and these definitions will be required 
to be included in the Principal LEP.  As a result the DoP generally does not support the 
introduction of new definitions into existing LEP’s unless they are from the Template.  Some 
changes are proposed to definitions and have been addressed in Key Proposed 
Amendments in this Report.  A matter of concern raised by Councillors previously was the 
definition of tourist boats and their management.  This matter is complex and requires 
detailed investigation and involves discussions with other government bodies.  This work has 
already commenced and will be reported to Council at a later date.  
 
Key Proposed Amendments 
 
For ease of reference, Attachment 1 lists details of each clause or property affected by this 
amendment, the proposed amendment and the reasoning for the amendment.  The following 
is a more detailed analysis of the key proposed changes: 
 
Dual Occupancy Development in the 1(a) Rural Agriculture Zone 
In recent years, the Department of Planning have emphasised the need to provide suitable 
provisions for housing choice, however, the concern has also been raised regarding the 
fragmentation or compromise of the intent of the Rural Agriculture zone.  As mentioned 
previously SEPP Rural Land 2008 also provides councils with direction on the need to 
manage rural land appropriately.  Council has also previously resolved to resource the 
preparation of a Rural Lands Study which should be completed early next year.  With regard 
to housing choice, the current LEP 2000 provides appropriate controls to encourage housing 
choice/variety across the LGA, however, this is heavily influenced by market demand.  The 
LHRS provides direction to Council for the need to protect the rural lands and control density 
of residential development particularly in the manner of low density housing such as rural 
residential development.  This Council has already provided sufficient zoned or identified 
land to deliver this choice, however, the current LEP document does not adequately protect 
rural agricultural land. This amendment proposes to provide greater protection for rural 
agricultural land by the prohibition of dual occupancy housing. 
 
Definition of the 5(g) Special Urban (Flood Affected) Zone 
This zone currently provides for a mix of commercial, light industrial and residential uses.  
The area is located generally adjacent to the Hunter River in Raymond Terrace. Under the 
new Principal LEP, Councils are required to consider zones with more clarity and reflect the 
predominate uses of an area.  Development Control Plan 2007 has already defined the three 
land use types of residential, commercial and industrial preferred for the area having regard 
to existing activity.  This Amendment proposes to reflect the main land uses and place them 
into a relevant LEP 2000 zone.  The proposed zones are identified in Attachment 2.  
Although the zone is changing, it does not reduce the significance of the flood impacts which 
will still impact on the development potential of individual sites.  Significant limitations will still 
apply to the area to manage potential flooding impacts and development proposals mainly 
based on Clause 37 of LEP2000.   
 
Heritage 
Council’s Heritage Committee has been reviewing the current schedule of heritage items and 
their associated level of significance. The Committee have recommended that all cemeteries 
should be more suitably identified with a local level of significance rather than state as they 
do not meet the Heritage Office’s requirements for State significance.  These items are Birubi 
Point Cemetery, Hinton Anglican, Hinton Pioneer Cemetery, Karuah Cemetery, Nelson Bay 
Cemetery, Raymond Terrace Cemetery, Pioneer Hill Cemetery, and Seaham Cemetery.  
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Also recommended to be included as a local item is the ornamental planting of Phoenix 
canariensis (Canary Island Date Palms) which is currently listed as State significant.  The 
Committee has also recommended a more suitable level of protection for potential 
archaeological sites of the Eagleton Shipyard, Burrowel Homestead, off Dixon Street, 
Porphyry Point site, and Pomfrett’s Cottage (slab cottage), which are proposed to be listed 
as items of local significance.  There are no new proposed items as part of this Amendment.   
 
Heritage Conservation Areas  
There are three existing heritage conservation areas identified on the map of Port Stephens 
Heritage Conservation Area.  These are Hinton, Tipperary Hill and Raymond Terrace.  The 
areas are identified on a separate map from the zone maps and to improve interpretation the 
Heritage Conservation Areas will now appear on the zone maps.  There is no change to the 
existing boundaries of the three existing Areas 
 
Definitions 
Minor changes are proposed to the definitions.  The primary reason to change any definition 
is to clarify the intent.  Where possible, the definitions utilise those listed in Standard 
Template LEP. The proposed changes are: 
 
Clearing – the existing definition is overly complicated and difficult to interpret.  Also it is 
defined differently in other legislation.  To eliminate confusion and improve consistency 
between the legislation, it is recommended to be replaced by the Standard Template LEP 
definition. 
 
Clearing native vegetation has the same meaning as in the Native Vegetation Act 2003.   
 
Earthworks – this definition lacks supporting detail to allow a clear understanding of what 
does and does not require consent.  To improve clarity, the definition has been expanded 
and incorporates wording from the Standard Template LEP. 
 
Earthworks means the addition to or removal of any solid material on any land or any other 
work which will alter the existing ground level or character of the surface of that land, 
including land filling, drainage works and excavation of open drains, but does not include 
(a) the depositing of topsoil or feature rock imported to the site that is intended for use in 

garden landscaping, turf or garden bed establishment or top dressing of lawns and that 
does not significantly alter the shape, natural form or drainage of the land, or 

(b) the use of land as a waste disposal facility, or  
(c) maintenance of an approved property access. 
 
Utility undertakings - Activities such as wind farms are prohibited in the current LEP due to 
the wording of this definition.  This definition is proposed to be replaced by the definition in 
the Standard Template LEP.  
 

public utility undertaking means any of the following undertakings carried on or permitted to 
be carried on by or by authority of any Government Department or under the authority of or in 
pursuance of any Commonwealth or State Act: 
(a) ..... railway, road transport, water transport, air transport, wharf or river undertakings, 
(b) undertakings for the supply of water, hydraulic power, electricity or gas or the 

provision of sewerage or drainage services, 
and a reference to a person carrying on a public utility undertaking includes a reference to a 
council, electricity supply authority, Government Department, corporation, firm or authority 
carrying on the undertaking. 
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Rezonings 
In order to comply with the requirements of the DoP, the following rezoning proposals, 
already resolved upon by Council for initiation, will be included. 

• 7 Bourke Street Raymond Terrace - Amend the zone from 6(a) General Recreation ‘A’ to 
unzoned road.  This is a minor parcel of land which should be identified as road.  This 
is not community land and would not require reclassification under the Local 
Government Act.  (identified on Attachment 2) 

• Existing Council resolution - 27 May 2008 – Council resolution to support rezoning to 
facilitate additional commercial land in the Medowie Town Centre - Lot 7 DP 19101, 
Lot 8 DP 19101, Lot 9 DP 19101 and Lot 10 DP 19101 and Lot 11 DP 19101 to 3(a) 
Business General.  No additional resolution required, it is simply here as part of the 
grouping of amendments as required by the DoP.  

• Existing Council resolution - 24 July 2007 Amend split zone where practicable at 
Taylors Beach Industrial Estate. No additional resolution required, it is simply here as 
part of the grouping of amendments as required by the DoP. 

• Amend zone from 1(c1) to part commercial and part residential - Lot 1 DP 788451, 
Lot 2 DP 788451 and Lot 3 DP 788451 Corner of Ferodale Road and Abundance 
Road Medowie.  This rezoning proposal is consistent with the exhibited Medowie 
Strategy.  The site is identified on the map at Attachment 3.  

 

LINKS TO CORPORATE PLANS  
 
The links to the 2007-2011 Council Plan are:- 
 
SOCIAL SUSTAINABILITY –  Council will preserve and strengthen the fabric of the 

community, building on community strengths. 
 
CULTURAL SUSTAINABILITY –  Council will assist to inspire a sense of pride and place as 

well as enhancing quality of life and defining local identity. 
 
ECONOMIC SUSTAINABILITY –  Council will support the economic sustainability of its 

communities while not compromising its environmental 
and social well being. 

 
ENVIRONMENTAL Council will protect and enhance the environment while  
SUSTAINABILITY –  considering the social and economic ramifications of 

decisions. 
 

FINANCIAL/RESOURCE IMPLICATIONS 
 
The financial impacts associated with this review and the resultant amendments have been 
funded from the existing operational budget and using current staff resources.  No additional 
funds are being sort to complete this work.  
 
LEGAL AND POLICY IMPLICATIONS 
 
Adoption of the recommendations of this report will formally commence the process of 
amending LEP 2000, in order to improve its operation.  The EP&A Act requires Council to 
resolve to prepare the draft amending LEP and to place it on public exhibition for a minimum 
of 28 days for public comment. 
 

Business Excellence Framework 
 

Port Stephens Council is a quality driven organisation.  We use the Business Excellence 
Framework as a basis for driving organisational excellence.  The Framework is an integrated 
leadership and management system that describes elements essential to organisational 
excellence.  It is based on eight (8) principles. 
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These outcomes align with the following Business Excellence principles:- 
 

1) LEADERSHIP – Lead by example, provide clear direction, build organisational alignment and 
focus on sustainable achievement of goals. 

2) CUSTOMERS – Understand what makes markets and customers value, now and into the 
future, and use this to drive organisational design, strategy, products and services. 

3) SYSTEMS THINKING – Continuously improve the system. 
4) PEOPLE – Develop and value people’s capability and release their skills, resourcefulness and 

creativity to change and improve the organisation. 
5) CONTINUOUS IMPROVEMENT – Develop agility, adaptability and responsiveness based on 

a cultural of continual improvement, innovation and learning. 
6) INFORMATION AND KNOWLEDGE – Improve performance through the use of data, 

information and knowledge to understand variability and to improve strategic and operational 
decision making. 

7) CORPORATE AND SOCIAL RESPONSIBILITY – Behave in an ethically, socially and 
environmentally responsible manner. 

8) SUSTAINABLE RESULTS – Focus on sustainable results, value and outcomes. 
 

SUSTAINABILITY IMPLICATIONS 
 

To support a sustainable Port Stephens, in accordance with Council’s Sustainability Policy, 
LEP 2000 needs to maintain its accuracy and currency to respond to changes in trends, 
demands and government policy for land use.  The review and proposed amendments to 
LEP 2000 provides Council with the opportunity to make amendments or clarifications of 
clauses/definitions which assist in the interpretation and operation of the document for both 
the community and Council officers.  By amending the LEP, Council continues to emphasise 
its commitment to streamline the development assessment process. 
 

CONSULTATION 
 

Internal consultation was undertaken within the Sustainable Planning Group, who are the 
primary users of the document and are the officers who also have the most contact with the 
community for interpretation and operation of the document. Previous council reports and 
details of issues raised in Councillor Workshops have also been used to provide direction for 
this review. External consultation will occur in accordance with the provisions of the EP&A 
Act.  
 

OPTIONS 
 

1) Council resolve to support the recommendations of this Report to refer the draft 
Amendment to the Minister seeking Authorisation to Exercise Delegation and proceed 
to exhibition.  This is the recommended option. 

2) Modify the draft Amendment deleting and/or adding changes.     
3) Not support the recommendation.  This is not the preferred option and will not assist 

the improvement in the operation of the document or support the improvements to the 
development assessment process. 

 

ATTACHMENTS 
 

1) Summary of Proposed LEP Amendments 
2) Map – former 5(g) Special Urban (Flood Affected) Zone changes 
3) Map - Lot 1 DP 788451, Lot 2 DP 788451 and Lot 3 DP 788451 Corner of Ferodale Road 

and Abundance Road Medowie. 
COUNCILLORS ROOM 
 

Nil 
TABLED DOCUMENTS 
 

Nil 
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ATTACHMENT 1 
Summary of Proposed LEP Amendments 

 
 Clause/Provision Proposed Amendment Reason 
        PART 2 
1 Clause (11) (5) Omit “Hunter  Valley Flood 

Mitigation Act 1956”  Insert 
“Water Management Act 
2000” 

The Water Management Act 2000 
is now the relevant Act to 
reference.  

2 Clause (11) (5) Insert “dual occupancy 
housing” 

This will prohibit dual occupancy 
development in the 1(a) Rural 
Agriculture zone.  This is in 
response to the direction set in the 
Lower Hunter Regional Strategy 
(LHRS) which states the 
importance of protecting the rural 
lands and requires Councils to 
have in place appropriate planning 
controls.  The LHRS requires 
Council to balance the need for 
housing choice while ensuring that 
rural lands are not compromised by 
unplanned rural residential 
development.  This Council has 
already provided sufficient zoned or 
identified land to deliver this choice, 
however the current LEP does not 
adequately protect the rural 
agriculture land due to current 
provisions allowing dual occupancy 
development.   

3 Clause 
(12)(1)(a)(ii) 
Subdivision within 
Rural zones 
generally 

Omit “in any way” Insert 
after change “any common” 

This minor editing is to clarify that 
the reference to boundary does in 
fact mean the common boundary.   

4 Clause (12)(1)(b) 
Subdivision within 
Rural zones 
generally 

Omit “or without” This change will help clarify 
interpretation of the clause which 
relates to land uses within the LEP 
and not allow confusion with the 
different requirements of the 
Exempt and Complying provisions 
in Schedule 3 and 4.  

5 Clause 14 
Dwelling houses 
and dual 
occupancy 
housing in rural 
zones 

Omit clause 14 and replace 
with new clause 14 
 

This clause is being replaced to 
remove the reference to the 1(a) 
Rural Agriculture zone.  

6 Clause 14A 
Hotels and 
restaurants in 

Omit clause 14A and Insert 
new clause 14A Titled 
Dwelling-houses, hotels and 

This clause needed to be amended 
to provide details of provisions for a 
single dwelling in the 1(a) Rural 
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Zone No 1 (a) restaurants in Zone No 1(a). Agriculture Zone. 
7 Clause 26 Special 

Use zonings 
Omit “Clause 26 Zone No 
5(g) – Special Urban (Flood 
Affected) Zone” 

This zone does not provide a clear 
direction for the land owners and 
does not reflect the various clusters 
of uses in each block.   

8 Clause 28 
Subdivision in the 
Special Urban 
(Flood Affected) 
zone 

Omit Clause 28 As the 5(g) zone is recommended 
to be deleted this clause is no 
longer relevant.  

9 Clause 51A Acid 
sulphate soils 

Replace all reference to 
“Department” “Department 
of Infrastructure, Planning 
and Natural Resources” 
“NSW Fisheries” with 
“relevant government 
department” 

As currently written the clause 
references government 
departments which no longer exist 
or have been renamed.  This 
change ensures the LEP remains 
current regardless of state 
government restructuring.  

 Schedule 2 
Heritage 
Part 1 State Items 

  

10 State Items Omit “Birubi Point 
Cemetery, Hinton Anglican, 
Hinton Pioneer Cemetery, 
Karuah Cemetery, Nelson 
Bay Cemetery, Raymond 
Terrace Cemetery and 
Pioneer Hill Cemetery and 
Seaham Cemetery”. 

As per the recommendations of the 
Port Stephens Heritage Advisory 
Committee which has requested 
the items have the appropriate level 
of significance which is local.  

 State Item Omit “Ornamental planting 
of Phoenix canariensis 
(Canary Island Date Palms 
)Port Stephens Street 
Raymond Terrace 

As per the recommendations of the 
Port Stephens Heritage Advisory 
Committee which has requested 
the item have the appropriate level 
of significance which is local.  

 Schedule 2 
Heritage 
Part 2 Local Items 

  

11 Local items Insert in appropriate 
alphabetical order “Birubi 
Point Cemetery, Hinton 
Anglican, Hinton Pioneer 
Cemetery, Karuah 
Cemetery, Nelson Bay 
Cemetery, Raymond 
Terrace Cemetery and 
Pioneer Hill Cemetery, and 
Seaham Cemetery and 
Ornamental planting of 
Phoenix canariensis 
(Canary Island Date Palms)”
 
 

As per the recommendations of the 
Port Stephens Heritage Advisory 
Committee which has requested 
the items have the appropriate level 
of significance which is local. 

12 Local Items Insert “Eagleton Shipyard 
site, Burrowel Homestead, 

As per the recommendations of the 
Port Stephens Heritage Advisory 
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off Dixon Street, Porphyry  
Point site 
Pomfrett’s Cottage – slab 
cottage.  

Committee which has requested 
the items be removed as potential 
archaeological sites and included 
as local items.  

13 Part 4 Potential 
archaeological 
sites 

Omit “Part 4 Potential 
archaeological sites” 

The Heritage Committee have 
reviewed the matter and have 
recommended the clause be 
removed and the items to be 
located under local significance  

14 Part 4 
Heritage 
conservation areas 

Insert “Part 4 Heritage 
Conservation Areas 
Hinton Heritage 
Conservation Area 
Raymond Terrace Heritage 
Conservation Area 
Tipperary Hill Heritage 
Conservation Area”.  

No changes are proposed to the 3 
existing conservation areas, this 
Part is being included to provide 
the list of areas in the LEP 
Instrument rather than just on the 
LEP maps.  

 Dictionary   
15 Clearing Amend definition of 

“clearing” and amend zone 
tables to reflect change.  

The existing definition is overly 
complicated and difficult to 
interpret.  Also it is defined 
differently in other legislation.  To 
eliminate confusion and improve 
consistency between the 
legislation, it is recommended to be 
replaced by the Standard Template 
LEP definition. 
 

16 Earthworks Amend definition of 
“earthworks” 

The existing definition is unclear 
with its intent.  Additional wording 
from the Standard Template LEP 
has been used.  

17 Utility undertaking Amend definition of “utility 
undertaking” 

Activities such as wind farms are 
prohibited in the current LEP due to 
the wording of the definition.  This 
definition is proposed to be 
replaced by the Standard Template 
definition of public utility 
undertaking.  

 Map Amendments   
 Land description Proposed Amendment  Reason 
18 Rezoning  5(g) Special Urban (Flood 

Affected) zone 
This Amendment proposes to 
reflect the main land uses of the 
area and place them into a relevant 
LEP 2000 zone. (refer to 
attachment 2 for detail) 

19 Rezoning Amend the zone from 6(a) 
General Recreation ‘A’ to 3(a) 
Business General ‘A’. 
7 Bourke Street Raymond 
Terrace 

This is a minor parcel of land which 
should be identified as road.  This 
is not community land and would 
not require reclassification under 
the Local Government Act.  

20 Rezoning Amend the zone from 2(a) Existing Council resolution - 27 
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to 3(a) Business General  May 2008 – Council resolution to 
support rezoning to facilitate 
additional commercial land in the 
Medowie Town Centre - Lot 7 DP 
19101, Lot 8 DP 19101, Lot 9 DP 
19101 and Lot 10 DP 19101 and 
Lot 11 DP 19101 to 3(a) Business 
General. 

21 Rezoning Amend split zone  where 
practicable at Taylors Beach 
Industrial Estate 

Existing Council resolution - 24 July 
2007 requiring council officers to 
investigate and prepare an LEP to 
remove the split zone where 
practicable.  

22 Rezoning Amend zone from 1(c1) to 
part commercial and part 
residential 

Lot 1 DP 788451, Lot 2 DP 788451 
and Lot 3 DP 788451 corner of 
Ferodale Road and Abundance 
Road. Medowie which is consistent 
with the Strategy.  

23 Heritage 
Conservation 
Areas 

Move details of the Heritage 
Conservation Areas to the 
zone maps.  

Heritage Conservation Areas are 
on a separate map to the zoning 
maps which makes interpretation 
more complicated.  To simplify this 
heritage conservation areas will 
appear on the zoning maps.  There 
are no changes proposed to the 
current boundaries as identified on 
the Ports Stephens Heritage 
Conservation Map.  

 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



ORDINARY MEETING MINUTES – 22 JULY 2008 

166 

ATTACHMENT 2 
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ITEM NO.  2 
 
INFORMATION PAPERS 
 
REPORT OF: JUNE SHINE – EXECUTIVE MANAGER, CORPORATE MANAGEMENT 
 

 
RECOMMENDATION IS THAT COUNCIL:  
 
Receives and notes the Information Papers listed below being presented to Council on 1 
July, 2008. 
 

 
No: Report Title 
 
1 Food Partnership 
 

STRATEGIC COMMITTEE MEETING – 01 JULY 2008 

RECOMMENDATION:  
 
That the information paper be received and noted. 
 

 
ORDINARY MEETING OF COUNCIL – 22 July 2008 
 
RESOLUTION: 
191 Councillor Dover 

Councillor Nell 
It was resolved recommendation be 
adopted. 
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INFORMATION ITEM NO.  1 

 

NEW FOOD SURVEILLANCE PROCEDURES AND FEES UNDER THE 
“FOOD REGULATION PARTNERSHIP” WITH NSW FOOD 

AUTHORITY 
 

 
REPORT OF:  BRUCE PETERSEN – MANAGER, ENVIRONMENTAL SERVICES 
FILE:  PSC2005-5504 
 
 
 
BACKGROUND 
 
The purpose of this report is to advise Council of administrative changes to the Food 
Surveillance program which have been brought about by the introduction of the NSW 
Food Authority’s “Food Regulation Partnership” Policy. The implications include 
changes to Council’s fee structure in relation to Food premises and changes in 
classification of premises to allow for the newly required reporting regime to the NSW 
Food authority. 
 
The State Government’s model for Food Regulation Partnership with Local Government was 
recently adopted by Parliament after extensive consultation with Councils and the Food 
industry. Its objectives are – 
 

• To clearly define the respective roles of Councils and the NSW Food Authority. 
• To provide a dedicated program to support and assist Councils in food regulation 
• To establish arrangements for co-ordination of the NSW food regulatory system (eg 

protocols, guidelines and reporting arrangements) 
• To provide a secure funding base for Council’s food regulatory work. 

 
The operational implications for Council under the new protocols are minimal in regard to its 
food inspection program however the manner of funding Council food inspection programs 
and the level of reporting now demanded by the NSW Food Authority has changed. 
 
Reporting 
 
Council is now required to provide comprehensive reports to the NSW Food Authority on a 
six monthly basis. These reports must include such information as the number of inspections 
carried out on each classification of food premises, the number of complaints and critical 
responses and details of any enforcement action. The new procedures have also required 
Council to re-classify food premises to align with the Food Authority’s classification system.  
The changes come into effect on 1st July 2008 and Council’s internal systems are currently 
being redesigned to comply with the new reporting procedures. The costs of this are being 
absorbed by the Food Surveillance program. 
 
Fees 
 
The State Government has acknowledged the costs to Council in conducting a food 
surveillance program and the additional administrative cost burden created by the new 
reporting requirements. 
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Traditionally, Councils Food surveillance program has not operated on a full cost recovery 
basis. This is because there is an acceptance that high public health standards have far 
reaching benefits in regard to tourism and community health and food inspection is a core 
and essential function of Council. The real costs of providing Council’s current food 
surveillance program are in the vicinity of $221,000 (staff and admin plus overheads).Current 
income from inspection fees is approx $113,000. 
 
Council’s current inspection fee is $180 per inspection. To operate at full cost recovery, the 
inspection fee would need to be in the vicinity of $431 per inspection (based on the current 
inspection rate of 512 inspections per year). The current fee is on par with that charged by 
other Councils in the region but it has long been recognised that a system of levying fees 
which moves to reduce the level of subsidisation of the program is required. 
 
The Government has provided a new scale of fees as part of the Food regulation Partnership 
to assist Councils in their ability to move towards full cost recovery of their food programs. 
The fees adopted in the partnership are provided to Councils as a maximum scale and may 
be summarised as follows – 
 

• Inspection fees - $140/hour 
• Annual administration charge:- 

o $250 (small premises)  
o $500 (medium premises) 
o $2000(large premises). 

 
The Government has suggested that Council utilise a combination of Annual administration 
fees and inspection charges to recover costs of Food programs. 
 
Approach for 2008/09 
 
At the time of preparing the 2008/09 budget, the Food Regulation Partnership had not been 
adopted by the Government, however the proposed reporting regime and fee structure was 
known in draft form. 
The budget was drafted utilising the following principles 

• There would be no substantial increase in income from food inspections (based on 
the belief that current fee levels were at market value). 

• The current income level could be achieved through a combination of the new 
administration charge plus inspection fees. 

• The inspection fee would be reduced to accommodate the administration fee. 
• Some food premises would pay a small increase in fees and some would pay less 

due to the new classification system. 
 
After reclassification of all food premises, it was determined that the recommended annual 
administration fee of $250 should apply to all class P1 and P2 premises (higher risk 
premises) and a reduced inspection fee $80 would apply to all inspections. These fees will 
realise an income of around $116,000 which is a small increase from last year. 
 
The major benefit of the new fee structure is that administrative fees will be collected up front 
at the commencement of the year and assist to fund the additional administrative costs 
imposed by the Food Regulation Partnership and the program in general with less reliance 
on inspection fee income. Experience has shown that inspection fees are potentially 
problematic to collect with many bad debts arising. Whilst inspection fees will still be levied, 
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they will now represent approximately 35% of total fee income (as opposed to 100% 
currently) and will be collected throughout the year whilst the new Administration fee (65%) 
will be collected at the beginning of the year through Councils debtors system. 
 
A comparison of fees that food proprietors will pay in 2008/09 compared to the current year 
is provided in Attachment 1. Councillors will note that some proprietors will experience an 
increase in fees. 
 
An information letter will be forwarded to all food shop proprietors in June advising of the new 
Food Regulation Partnership, its implications and the new fee structure. 
 
Councillors are encouraged to contact Environment Services staff should they require further 
information regarding the Food Regulation Partnership. 
 
ATTACHMENTS 
 
1)   Fee comparisons for Food premises 
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ATTACHMENT 1 
COMPARISON OF FEE STRUCTURES – CURRENT V 2008/09 (FOOD PARTNERSHIP PROGRAM) 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Old 
Classification 

Example type Current 
fee 

New 
classification 

Admin 
fee 
2008/09 

Inspection 
fee 
2008/09 

Total 
fee 
2008/09 

Fee 
change 
2008/09 

Class 1a 
 
(Low risk) 

• Service station. 
• Healthfood shop.
• Newsagency. 

 

$80 P4 or P3 $0 $80 $80 $0 

Class 1 
 
(medium risk) 

• Canteen 
• Caravan park 

kiosk. 
• Coffee shop. 
• Food van. 

$180  P2 $250 $80 $330 +$150-
$230 

Class 2 
 
(high risk) 

• Takeaway food 
shop. 

• Restaurant. 
• Bakery. 
• Large 

Supermarket. 
• Juice Bar 
• Sushi bars 

$360 P1 $250 $160 $410 +$50 

Notes: 
1. Inspections carried out under old classification as 

follows: 
a.  Class 1a - one inspection/year; 
b.  Class 1  - one inspection per year; 
c.  Class 2  - two inspections per year. 

 

 
2. Inspections required under new classification as 

follows: 
a. P4 and P3 –one inspection per year; 
b. P2 – one or two inspections per year 

depending on Council classification of risk; 
c. P1 – two inspections per year. 
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GENERAL MANAGER’S 
REPORT 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

PETER GESLING 
GENERAL MANAGER 
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ITEM NO.  1 FILE NO: PSC2008-4027 
 

ORGANISATIONAL STRUCTURE 
 

REPORT OF: PETER GESLING, GENERAL MANAGER 
 

RECOMMENDATION IS THAT COUNCIL:  
 

1) Adopt an organisational structure based upon four groups as shown in Attachment 
2 in accordance with provisions of Section 333 of the Local Government Act 1993; 

2) Endorse the proposed group philosophies as outlined in Attachment 3 with their 
final form to be reported to Council by the future Group Managers. 

3) Authorise the appointment of two Group Managers to fill the positions of Group 
Manager Commercial Services and Group Manager Corporate Services as 
designated ‘senior officers’ under the provisions of Section 332 of the Local 
Government Act. 

 

 

ORDINARY MEETING OF COUNCIL – 22 July 2008 
 

RESOLUTION: 
192 Councillor Nell 

Councillor Dingle 
It was resolved recommendation be 
adopted. 
 

 

Note:  Cr Robinson returned to the meeting at 7.39pm during Item 1 
 

BACKGROUND 
 

The purpose of this report is to recommend an organisational structure to Council. 
 

Council has been part of the current actions to review the organisational structure. 
 

While this was initiated following the recent Group Manager vacancy there were other issues 
that Council agreed should be considered. 
 

Attachment 1 is the presentation provided to staff on the week ending 20th June, 2008 
seeking their input.   A consultant, Lynda Burke, provided independent facilitation of 
consultation with staff including scheduled and one-on-one sessions during the week ending 
27 June, 2008.  Lynda Burke produced a report to the General Manager on the 4th July, 
2008.   The report concludes that: 
 

• “There is a high level of in-principle agreement around the proposed changes”. 
• The majority of staff expressed the view that a mainstream Commercial Services 

Group would be a positive move. 
• While “concerns were expressed by several people impacted by impending changes 

that they had not been consulted and informed” many people expressed appreciation 
for the process to date. 

• “Implementation too quickly could disenfranchise staff who should have more input.” 
• There is an urgent necessity to appoint an appropriate Manager to deliver the 

Property Development program. 
• There is considerable comment about the detail below the Group Manager level.  

This detail is an issue for the General Manager and the Staff and will involve testing 
each activity and function against an agreed philosophy or principle activity.   

 

The Executive Team and Organisational Development Manager conducted an extensive 
workshop about the report and future Principal Activities on Monday 7th July, 2008. 
 

Attachment 2 details the proposed Principal Activities for a four-group structure that provides 
a clear philosophy for delivering the current Council Plan. 
 

Attachment 3 provides a suggested section structure to meet the proposed philosophy. 
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LINKS TO CORPORATE PLANS  
 
The links to the 2008-2012 Council Plan are:- 
 
FINANCIAL/RESOURCE IMPLICATIONS 
 
One extra Senior Officer position is proposed in the amended structure to achieve a fourth 
group.  This cost would be offset by attributing this to the relevant business activities of the 
Commercial Services Group.  The number of sections remains at fourteen, as shown in 
Attachment 3.  Other positions may evolve during discussions around the detailed 
discussions within each group.  Where possible, these costs will be absorbed within the 
existing budget. 
 
LEGAL AND POLICY IMPLICATIONS 
 
Section 332 of the Local Government Act requires that Council determined the principal 
activities to inform the organisational structure of the Senior Officer appointments that will 
provide the resources necessary to deliver the Council Plan.  A senior officer is one where: 
 

• The total remuneration package for senior staff is to be at least equal to or greater 
than that of NSW Senior Executive Service (SES) Level 1. 

• Senior staff are to be employed under performance based fixed-term contracts not 
less than 12 months and not exceeding 5 years. 

• Minimum conditions of employment are governed by the Annual Holidays Act and the 
Long Service Leave Act. 

• Council is required to publish the total package value of each senior staff’s 
employment contract in the Annual Report. 

 

In the appointment of senior staff positions, the Local Government Act requires that the 
General Manager consult with Council before finalising details of appointments. 
 

The detailed structure below this is the responsibility of the General Manager.  Council’s 
advice and input is important to ensuring that these resources are directed to achieving 
agreed outcomes. 
 
CONSULTATION 
 
A focused and direct process has targeted all staff seeking their input.  Councillors were 
consulted prior to staff information issues and further consulted as part of that data collection.  
Further communication is being planned for all staff. 
 
OPTIONS 
 

1) Recommendation. 
2) Council determine to retain the existing structure and recruit accordingly. 
3) Determine to continue investigation of an alternative group structure to be defined 

and report to the new Council. 
ATTACHMENTS 
 

1. General Manager’s Presentation to staff during week 20-24 June, 2008. 
2. Proposed Principal Activities 
3. Recommended Organisational Structure. 
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Attachment 1  
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Attachment 2 

 

Recommended Organisation Structure 
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Attachment 3 
 

Proposed Principal Activities of Council. 
 

 
Sustainable Planning 
 
Planning for the present and future well-being of the community and 
natural and built environments of Port Stephens and implementing 
regulatory controls to ensure this is achieved on behalf of Council and 
the community. 

 
 
Commercial Services 
 
Achieving and maintaining a healthy financial position and facilitating a 
new approach to economic sustainability 
 
 
Facilities & Services 
The provision, operation and maintenance of infrastructure, facilities and 
services for the community. 

 

Corporate Services 
To develop our people, encourage innovation, and build key 
relationships with our councillors, staff and community.  We achieve this 
through effective communication, clear strategy and by ensuring a high 
level of probity, appropriate governance standards and an appreciation 
of risk. 
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ITEM NO.  2 
 
INFORMATION PAPERS 
 
REPORT OF: JUNE SHINE – EXECUTIVE MANAGER, CORPORATE MANAGEMENT 
 

 
RECOMMENDATION IS THAT COUNCIL:  
 
Receives and notes the Information Papers listed below being presented to Council on 22 
July, 2008. 
 

 
No: Report Title Page: 
 
1 General Manager’s Performance Review  24 
 

 

 
ORDINARY MEETING OF COUNCIL – 22 July 2008 
 
RESOLUTION: 
193 Councillor Westbury 

Councillor Nell 
It was resolved recommendation be 
adopted. 
 

 
Note:  Cr Francis left the meeting at 7.56pm during Item 2 
BACKGROUND 
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GENERAL MANAGERS 
INFORMATION PAPERS 
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INFORMATION ITEM NO.  1 

 

GENERAL MANAGER’S PERFORMANCE REVIEW – JULY TO 
DECEMBER 2007 

 

 
REPORT OF: PETER GESLING – GENERAL MANAGER 
FILE: PERS: P GESLING 
 
BACKGROUND 
 
The purpose of this report is to provide Council with the results of the General 
Manager’s Performance Review for the period of July to December 2007. 
 
TABLE DOCUMENT 
 
1) General Manager’s Performance Review 
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NOTICE OF MOTION 
ITEM NO.  1 FILE NO: A3250-029 PSC 2005-2583 
 

FINGAL BAY LINK ROAD 
 
COUNCILLOR: JOHN NELL  
 

 
THAT COUNCIL:  
 
1) Prepare a report on the upgrade of Dowling Street, Fingal Bay Link Road and the 

extension of Austral Street to Government Road Shoal Bay.   
 

 
ORDINARY MEETING OF COUNCIL – 22 July 2008 
 
RESOLUTION: 
194 Councillor Nell 

Councillor Robinson 
It was resolved the Notice of Motion 
be adopted. 
 

 

BACKGROUND REPORT OF: MIKE TRIGAR – GROUP MANAGER FACILITIES & 
SERVICES 
 
BACKGROUND 
 
In the early 1990’s a variant of this suggested upgrade was considered as one of ten options 
from five major routes proposed for the Fingal Bay Link Road (as known as Nelson Bay 
Bypass Road).  However, the preferred route eventually selected and agreed actually travels 
east from Nelson Bay Road just north of the intersection with Gan Gan Road to the northern 
end of Government Road at Shoal Bay.  This route was subsequently declared a road 
reserve and Council purchased the land adjoining the national parks from the Department of 
Lands several years ago.  The purchases of relative small parcels of private land at either 
end of the route are subject to current negotiations.  
 
A concept design has been completed and the cost of construction is currently estimated at 
$10 Million.  Some contribution from either the state or federal government has been 
indicated separately from time to time but usually contingent on matching funds.  Overall 
funding for this construction is not identified at this time however our engineering staff 
continues to pursue appropriate grant funding.  In more recent times, this route has also 
been identified as a potential underground utilities corridor in concert with the road. 
 
As identified in the original studies, the upgrade of Dowling Street and potential extension of 
Austral Street although cheaper would only partly alleviate the current and future congestion 
of Nelson Bay and Shoal Bay in peak seasons.  The Fingal Link Road as currently proposed 
still represents the best long term outcome for Nelson Bay, Shoal Bay and Fingal Bay 
residents, visitors and tourists. 
 
Note:  Cr Francis returned to the meeting at 7.59pm during Item 1 
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NOTICE OF MOTION 
ITEM NO.  2 FILE NO: 3150-029 
 

ESTABLISHMENT OF AN OFFICE ON TOMAREE PENINSULA 
 
COUNCILLOR: JOHN NELL  
 

 
THAT COUNCIL:  
 
1) Prepare a report on the establishment of an office on the Tomaree Peninsula. 
 

 
ORDINARY MEETING OF COUNCIL – 22 July 2008 
 
RESOLUTION: 
195 Councillor Nell 

Councillor Dover 
It was resolved that the Notice of 
Motion be adopted. 
 

 
 
 

BACKGROUND REPORT OF: PETER GESLING – GENERAL MANAGER 
 
BACKGROUND 
 
Goal 16 of the Council Plan 2008-2012 provides for a feasibility study to be conduct with 
respect to the establishment of an office on the Tomaree Peninsula.  The deadline for the 
feasibility study is February 2009.  The establishment of an office on the Tomaree also forms 
part of the General Managers “Big Piece of Paper” Performance Management program. 
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 NOTICE OF MOTION 
ITEM NO.  3 FILE NO: 3150-029 & PSC2007-2094
 

BANNING OF SMOKING IN SPORTING FIELDS AND 
PLAYGROUNDS  
 
COUNCILLORS: NELL, HODGES, TUCKER, DOVER, FRANCIS, SWAN, JORDAN, 
BROWN AND DINGLE 
 

 
THAT COUNCIL:  
 
1) Prepare a report on the banning of smoking in outdoor areas, primarily sporting fields 

and playgrounds.  
 

 
ORDINARY MEETING OF COUNCIL – 22 July 2008 
 

RESOLUTION: 
196 Councillor Francis 

Councillor Nell 
It was resolved that Council adopt in 
principle a smoke free outdoor area 
policy in a staged process as follows; 
 
1) Within 10 meters of all children’s 

playground equipment (endorsed 
immediately) 

 
2) Sports fields and facilities (only 

following consultation with Sports 
Council in October 2008) 

 
3) Other nominated areas such as 

alfresco dining areas, bushland, 
parks, reserves and beaches. 

 
 

 
 

BACKGROUND REPORT OF: BRUCE PETERSEN – ENVIRONMENTAL 
SERVICES MANAGER 
 
BACKGROUND 
 
Smoking in enclosed public places in NSW is regulated by the NSW Smoke-Free 
Environment Act 2000. However, these laws make no provision for controlling outdoor 
smoking in places where people congregate, such as alfresco dining areas, sporting fields 
and playgrounds.  
 
In 2004 the Act was amended, and from July 2007 smoking will be banned in all enclosed 
public places, for example in State and Federal offices, shopping centres, hospitals, schools, 
childcare settings and entertainment venues, as well as the transport sector. 
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Under the NSW Local Government Act 1993, Councils have the power to legislate in their 
own jurisdictions to protect their local communities from the effects of second-hand smoke.  
Council has an obligation to promote public health outcomes where Council provides assets 
and services intended to be of benefit to children and other members of the community. They 
have a commitment to improve the natural environment and the amenity of the local area.  In 
the interests of the health of our local community and environment, Council must consider 
the adoption of a comprehensive smoke-free outdoor areas policy. This policy would be 
underpinned by the following: 
 

 Improve the health of community members 
 Improve the public amenity and maintenance of Council property 
 Raise community awareness of the issues associated with public smoking 
 Provide community leadership in taking measures to protect the health and social 

well-being of the community 
 Minimise cigarette butt pollution on Council owned beaches, waterways, parks and 

other open space areas  
 
HEALTH IMPACTS 
 
There is substantial evidence linking exposure to second-hand smoke with a range of serious 
and life threatening health impacts including heart disease, cancer, asthma and other 
respiratory problems.  Children exposed to second-hand smoke are at an increased risk of 
asthma, sudden infant death syndrome (SIDS), acute respiratory infections and ear 
problems.  
 
While most of the evidence relates to indoor exposure there is emerging evidence on how 
smoking affects air quality in outdoor locations such as alfresco cafes and playgrounds.       A 
recent study which measured cigarette smoke levels in a variety of outdoor locations showed 
that a person sitting near a smoker in an outdoor area could be exposed to levels of cigarette 
smoke similar to the exposure of someone sitting in an indoor tavern where smoking is 
allowed.  Therefore, the second-hand smoke in outdoor areas where people tend to 
congregate, such as alfresco dining areas, sports stadiums and concert venues etc can 
present a real health risk to patrons and staff.  
 
ENVIRONMENTAL IMPACTS 
 
Cigarettes are the most littered item in the world.  Consistently one of the most common 
items found during Clean Up Australia Day, cigarette butts make up 31% of the top 10 items 
found and almost 50% of litter in urban areas.  Cigarette butts are not biodegradable and 
take up to five years to break down. Outdoor smoking bans can help to reduce the amount of 
cigarette butt litter and provide a substantial cost saving through reduced clean-up costs. 
 
COMMUNITY SUPPORT 
 
Increasing community awareness of the harmful effects of second-hand smoke has led the 
community to accept, and expect the availability of smoke-free areas. Given that over 82% of 
the NSW population are non-smokers a Council’s decision to introduce smoke-free areas is 
often in response to community expectations. In December 2006, a survey2 of 2,400 NSW 
residents found overwhelming support for smoking restrictions in the following areas: 
• 92% support bans in children’s playgrounds 
• 85% support bans outside workplace doors/ entrances 
• 80% support bans in sports stadiums 
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• 69% support bans in outdoor dining areas 
• In addition, 65% say they avoid places where they may be exposed to other people’s 
smoke. 
 
COUNCIL APPROACH 
 
More than thirty NSW Councils have already introduced smoke-free outdoor areas within 
their localities. For example: Mosman Council first banned smoking in playgrounds, sporting 
fields, bushland, foreshore reserves and beaches in June 2004. These bans were so popular 
with residents that the Council extended them to cover all parks, public squares, bus 
shelters, and alfresco dining areas. Through a process aimed at engaging community 
support, Mosman Council joined neighbouring Councils, Manly and Warringah in the Smoke 
Free Zones Campaign. This ensured that compliance was self regulated, rather than 
requiring an enforcement style approach. 
 
Councils may choose to include some or all of the following areas under a Smoke Free 
Outdoor Areas Policy. The Cancer Council strongly recommends including the first four 
points as a minimum, due to the high impact of passive smoking on children and other 
community members amongst these forums: 
 

 Within ten metres of all children’s playground equipment 
 On all playing fields, sporting grounds and sporting facilities (ie: swimming pools, 

outdoor sports centres) 
 At all events run or sponsored by Council 
 In alfresco dining areas on public land 
 In Council’s pedestrian malls / plazas 
 Beaches 
 Bushland, parks and reserves 
 Covered bus stops and taxi ranks 
 Within ten metres of Council owned or managed buildings including balconies or 

covered areas, as well as Council car parks 
 
Experiences of other Councils suggest that the most successful implementation of a Smoke 
Free Outdoor Areas Policy is to implement gradually – utilising relevant community 
engagement processes that are educative and supportive of the communities most affected 
by the policy.   
 
It is the opinion of Port Stephens Council staff, as well as the Cancer Council that Port 
Stephens Council adopt a Smoke Free Outdoor Area Policy as a staged process as follows: 
 
1.  Within 10 meters of all children’s playground equipment (endorsed immediately) 
 
2.  Sports fields and facilities (only following consultation with Sports Council in October 
 2008) 
 
3.  Other nominated areas such as alfresco dining areas, bushland, parks, reserves and 
 beaches. 
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NOTICE OF MOTION 
ITEM NO. 4 FILE NO: 3150-029 A2004-0217/104
 
PREPARATION OF A DRAFT LOCAL ENVIRONMENTAL PLAN FOR 
TAYLORS BEACH 
 
COUNCILLOR: JOHN NELL 
 

 

THAT COUNCIL:  
 
Implement the recommendation of the Draft Foreshore Management Plan, to prepare a draft 
Local Environmental Plan to rezone the land at Taylors Beach; Lot 2: DP 1115507, 41 Taylors 
Beach Rd, Taylors Beach from Rural 1(a) to Environmental Protection (7a) given the ecological 
significance of the land.  
 

 
 
PLEASE NOTE:  This Notice of Motion was deferred at Council’s meeting of the 22nd 
April 2008 to allow for a site inspection.  The site inspection was held on 15th July 
2008. 
 
 
 

 
ORDINARY MEETING OF COUNCIL – 22 July 2008 
 

RESOLUTION: 
197 Councillor Nell 

Councillor Brown 
It was resolved that Council resolve to 
initiate a draft LEP amendment for the 
Taylors Beach site on the basis that the 
predominant proposed zonings will be 
Environmental Protection, but 
acknowledging that the detailed studies 
prepared on behalf of the landholders may 
warrant some consideration of limited 
residential development on the site.  The 
Group Manager Sustainable Planning to 
report to Council at its Ordinary meeting in 
February 2009 on progress on this matter. 

 
 

BACKGROUND REPORT OF: SALLY WHITELAW – NATURAL RESOURCES 
COORDINATOR 
 

BACKGROUND 
This land has great ecological significance as an intertidal wetland composed of mangroves 
and marsh land.  It is also a significant bird sanctuary and an important buffer zone for the 
oyster industry at Cromarty Bay.  
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The site contains two Endangered Ecological Communities (EECs), Swamp Sclerophyll 
Forest on coastal floodplains of the NSW North Coast, Sydney Basin and South East Corner 
bioregions and Coastal Saltmarsh in the NSW North Coast, Sydney Basin and South East 
Corner Bioregions. 
 
In addition the site also contains areas of Preferred Koala Habitat and almost the entire site 
is classified as a SEPP 14 wetland. 
 
The site surrounds Cromarty Bay which is a Marine Park Sanctuary Zone and has large 
areas of intertidal zones which are integral to the life cycle of many marine flora and fauna, 
and the aquaculture industries of the area. 
 
The site is also visited by a number of migratory birds many which are listed under the 
Federal Environmental Protection Biodiversity Conservation Act 1999 (EPBC Act).  The 
EPBC Act also protects birds listed under bilateral agreements with Japan, China and the 
Republic of Korea.  
 
The land also acts as an important wildlife corridor around the waters of Cromarty Bay. 
These environmental attributes when combined, highlight the significance of the site and is 
the reason why the Draft Foreshore Management Plan recommends its rezoning to 
Environmental Protection. 
 
 
 
 
 
 
 
 
 
 
 
There being no further business the meeting closed at 8.36pm. 


