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MINUTES – 28 MARCH 2017 
 

 
 
Minutes of Ordinary meeting of the Port Stephens Council held in the Council 
Chambers, Raymond Terrace on – 28 March 2017, commencing at 6.16pm. 
 
 
PRESENT: Mayor B MacKenzie, Councillors G. Dingle, C. 

Doohan, K. Jordan, P. Kafer, P. Le Mottee, J Nell, 
S. Tucker, General Manager, Corporate Services 
Group Manager, Facilities and Services Group 
Manager, Acting Development Services Group 
Manager and Governance Manager. 

 
Cr Ken Jordan and Cr Paul Le Mottee were not present at the commencement of the 
meeting.  Cr Ken Jordan entered the meeting at 6.20pm and Cr Paul Le Mottee 
entered the meeting at 6.22pm. 
 
056 Councillor John Nell 

Councillor Chris Doohan 
 
It was resolved that the apologies from Cr Sally Dover and Cr John 
Morello be received and noted. 
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057 Councillor Steve Tucker 
Councillor John Nell 
 
It was resolved that the Minutes of the Ordinary Meeting of Port Stephens 
Council Ordinary Council held on 14 March 2017 be confirmed. 

 
  

Cr Ken Jordan declared a significant non-pecuniary conflict of interest in 
Item 1.  The nature of the interest is the neighbour is a family friend. 
 
Cr Paul Le Mottee declared a pecuniary conflict of interest in Item 1.  The 
nature of the interest is the Le Mottee Group prepared plans for the 
applicant. 
 
Cr Paul Le Mottee declared a pecuniary conflict of interest in Item 2.  The 
nature of the interest is the Le Mottee Group prepared the application on 
behalf of the owner. 
 
Cr Paul Le Mottee declared a pecuniary conflict of interest in Item 3.  The 
nature of the interest is the Le Mottee Group prepared the application on 
behalf of the owner. 
 
Cr Paul Le Mottee declared a pecuniary conflict of interest in Item 4.  The 
nature of the interest is the Le Mottee Group undertook survey work on 
the site. 
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ITEM NO. 1 FILE NO: 17/61278 
 RM8 REF NO: PSC2015-01018 
 
MOTION TO CLOSE 
 
REPORT OF: WAYNE WALLIS - GENERAL MANAGER  
GROUP: GENERAL MANAGER'S OFFICE 
 

RECOMMENDATION: 
 
1) That pursuant to section 10A(2) (i) of the Local Government Act 1993, the 

Committee and Council resolve to close to the public that part of its meetings to 
discuss Confidential Item 1on the Ordinary agenda namely CODE OF 
CONDUCT. 

2) That the reasons for closing the meeting to the public to consider this item is 
that the discussion will include information containing:  

• alleged contraventions of any code of conduct requirements applicable under 
section 440.  

3) That the report remain confidential and the minute be released in accordance 
with Council’s resolution.  

 
 
ORDINARY COUNCIL MEETING - 28 MARCH 2017 
MOTION 

058 Councillor Chris Doohan 
Councillor John Nell 
 
It was resolved that Council: 
 
1) That pursuant to section 10A(2) (i) of the Local Government Act 

1993, the Committee and Council resolve to close to the public that 
part of its meetings to discuss Confidential Item 1 on the Ordinary 
agenda namely CODE OF CONDUCT. 

2) That the reasons for closing the meeting to the public to consider 
this item is that the discussion will include information containing:  

• alleged contraventions of any code of conduct requirements 
applicable under section 440.  

3) That the report remain confidential and the minute be released in 
accordance with Council’s resolution.  

 
 
The motion on being put was carried. 
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ORDINARY COUNCIL MEETING - 28 MARCH 2017 
AMENDMENT 

 Councillor Geoff Dingle 
Councillor Peter Kafer 
 
That Council deal with the matter in Open Council. 

 
Cr Ken Jordan entered the meeting at 6.20pm. 
Cr Paul Le Mottee entered the meeting at 6.22pm. 
 
 
The amendment on being put was lost.
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COUNCIL REPORTS
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ITEM NO. 1 FILE NO: 17/10311 
 RM8 REF NO: 16-2016-862-1 
 
DEVELOPMENT APPLICATION NO. 16-2016-862-1 FOR TORRENS TITLE 
SUBDIVISION OF ONE INTO TWO LOTS, AND NEW SHED AT 111 SOUTH 
STREET, MEDOWIE (LOT 14 DP 1079392) 
 
REPORT OF: MATTHEW BROWN - DEVELOPMENT ASSESSMENT AND 

COMPLIANCE SECTION MANAGER  
GROUP: DEVELOPMENT SERVICES 
 

RECOMMENDATION IS THAT COUNCIL: 
 
1) Approve Development Application (DA) No.16-2016-862-1 for Torrens title 

subdivision of one into two lots, and new shed at No.111 South Street, Medowie 
(Lot 14 DP 1079392), subject to the conditions contained in (ATTACHMENT 2). 

2) Approve the request for a refund of DA fees totalling $735. 
 
 

ORDINARY COUNCIL MEETING - 28 MARCH 2017 
MOTION 

059 Mayor Bruce MacKenzie 
Councillor John Nell 
 
It was resolved that Council move into Committee of the Whole. 
 

 
Councillor Ken Jordan left the meeting at 06:32pm. 
Councillor Paul Le Mottee left the meeting at 06:32pm. 
Councillor Peter Kafer left the meeting at 06:32pm. 
Councillor Peter Kafer returned to the meeting at 06:33pm. 
 
COMMITTEE OF THE WHOLE RECOMMENDATION 

 Mayor Bruce MacKenzie 
Councillor John Nell 
 
That Council: 
1)  Acknowledge the petition received;  
2) Approve Development Application (DA) No.16-2016-862-1 for 

Torrens title subdivision of one into two lots, and new shed at 
No.111 South Street, Medowie (Lot 14 DP 1079392), subject to the 
conditions contained in (ATTACHMENT 2); and 

3) Approve the request for a refund of DA fees totalling $735. 

PORT STEPHENS COUNCIL 9 



MINUTES ORDINARY COUNCIL - 28 MARCH 2017 

 
ORDINARY COUNCIL MEETING - 28 MARCH 2017 
AMENDMENT 

 Councillor John Nell 
 
That the item be deferred to allow for further information and legal advice. 

 
The amendment lapsed without a seconder. 
 
ORDINARY COUNCIL MEETING - 28 MARCH 2017 
AMENDMENT 

 Councillor Chris Doohan 
Councillor John Nell 
 
That the item be deferred to the next Council meeting to allow for further 
information and seek legal advice. 

 
In accordance with Section 375 (A) of the Local Government Act 1993, a division is 
required for this item. 
 
Those for the Motion: Cr John Nell. 
 
Those against the Motion: Mayor Bruce MacKenzie, Crs Geoff Dingle, Chris Doohan, 
Peter Kafer and Steve Tucker. 
 
The amendment on being put was lost. 
 
ORDINARY COUNCIL MEETING - 28 MARCH 2017 
MOTION 

 Councillor Chris Doohan 
Councillor Steve Tucker 
 
That Council refuse development application no. 16-2016-862-1 for 
Torrens title subdivision of one into two lots, and new shed at 111 South 
Street, Medowie (Lot 14 DP 1079392). 
 

 
In accordance with Section 375 (A) of the Local Government Act 1993, a division is 
required for this item. 
 
Those for the Motion: Crs Geoff Dingle, Chris Doohan, Peter Kafer, John Nell and 
Steve Tucker. 
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Those against the Motion: Mayor Bruce MacKenzie.  
 
The motion on being put was carried. 
 
Councillor Paul Le Mottee left the meeting at 07:41pm, in Open Council. 
Councillor Ken Jordan left the meeting at 07:42pm, in Open Council. 
Councillor Ken Jordan returned to the meeting at 07:42pm, in Open Council. 
 
ORDINARY COUNCIL MEETING - 28 MARCH 2017 
MOTION 

 
060 Councillor Chris Doohan 

Councillor John Nell 
 
It was resolved that Council refuse development application no. 16-2016-
862-1 for Torrens title subdivision of one into two lots, and new shed at 
111 South Street, Medowie (Lot 14 DP 1079392). 
 

 
In accordance with Section 375 (A) of the Local Government Act 1993, a division is 
required for this item. 
 
Those for the Motion: Crs Geoff Dingle, Chris Doohan, Peter Kafer, John Nell and 
Steve Tucker. 
 
Those against the Motion: Mayor Bruce MacKenzie.  
 
The motion on being put was carried. 
 
BACKGROUND 
 
The purpose of this report is to present Development Application (DA) No.16-2016-
862-1 to Council for determination. The DA proposes a one (1) into two (2) lot 
Torrens title subdivision and new shed at 111 South Street, Medowie (Lot 14 DP 
1079392). A locality plan is provided at (ATTACHMENT 1). 
 
The application has been called to Council by Councillor Jordan. A copy of the call up 
form has been included as (ATTACHMENT 3). 
 
A two way conversation/briefing was held with Councillors on 21 February 2017. 
 
Development Proposal 
 
The application proposes a one into two lot Torrens title subdivision and a shed. The 
proposed subdivision will create the following allotments: 
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• Lot 1 with an area of 1,561m2 which will contain the existing dwelling onsite. 
Access to this lot is currently provided directly from South Street; and 

• Lot 2 with an area of 700m2 and will be suitable for supporting a future dwelling. 
Access to this lot will be available from Sylvan Avenue. 

 
The proposed shed will be located to the west of the existing dwelling, along the 
Sylvan Avenue frontage. Landscaping has been provided to screen the shed from the 
street. 
 
Site Details 
 
The subject site is located at Lot 14 DP 1079392 and is known as 111 South Street. 
It is zoned R2 Low Density Residential and is a corner lot located on the intersection 
of South Street and Sylvan Street. The site is 2,262m2 in size and comprises a single 
storey dwelling located along the South Street frontage. 
 
The site slope towards the south and an existing driveway provides access to the 
existing dwelling from South Street. 
 
Surrounding developments comprise predominantly detached single dwellings (of 
both one and two stories in height). The land to the south of the subject land is zoned 
R2, with a minimum lot size of 600m2. The land to the north is zoned R5 Large Lot 
Residential with a minimum lot size of 2,000m2. 
 
A recent approval (DA 16-2015-682-1) for three dual occupancies (six single storey 
dwellings) across three lots was approved on 1, 1A, and 1D Sylvan Avenue. This is 
situated to the west of the subject site, directly across the road from the property at 8 
Sylvan Avenue. This land is zoned R5, with a minimum lot size of 2,000m2.  
 
Site History 
 
The subject site was previously zoned as 1C (Rural Small Holdings) under Port 
Stephens Local Environmental Plan 2000, with an accompanying minimum lot size of 
2,000m2.  
 
A planning proposal was submitted to Council in February 2012 on behalf of Pacific 
Dunes Estate, which included the subject site. The intent of the rezoning was to 
facilitate higher densities in Pacific Dunes Estate, by rezoning land 2(a) Residential 
and lowering the applicable minimum lot size. Council endorsed the proposal with a 
minimum lot size of 700m2. Council resolved to prepare the planning proposal on 24 
April 2012 and resolved to proceed with the planning proposal post-exhibition on 13 
August 2013. Both resolutions were unanimous.   
 
At some time between the exhibition period and gazettal an administrative error 
resulted in the minimum lot size being reduced to 450m2. The error was not realised 
until after gazettal of the planning proposal which occurred concurrently with the Port 
Stephens Local Environmental Plan 2013 (LEP 2013). To date this error has not 
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been rectified and the current minimum lot size for the site remains at 450m2. There 
are plans however to rectify the matter as part of the forthcoming housekeeping LEP. 
 
Assessment Outcomes 
 
The proposed shed is considered ancillary to the existing dwelling and is therefore 
considered permissible with consent in the R2 Low Density Residential zone. An 
assessment of the shed has determined that it complies with the relevant 
development standards and Port Stephens Development Control Plan 2014 
requirements. 
 
The application includes a one into two lot Torrens title subdivision that requires 
consent under Clause 3.6 of LEP2013. The proposed development is considered to 
be compliant with Clause 4.1 – Minimum Subdivision Lot Sizes of LEP2013 and 
Chapter C1 – Subdivision of Port Stephens of the Development Control Plan 
(DCP2014) with a lot size of above 450m2. In addition, it is noted that the proposal 
complies with the 700m2 minimum lot size intended for the land and as endorsed by 
Council. A detailed assessment of the proposal against the provisions of s.79C 
Environmental Planning and Assessment Act 1979 (EP&A Act) is provided at 
(ATTACHMENT 4). 
 
The development addresses the objectives of the zone by providing the opportunity 
for additional residential development to cater for the housing needs of the 
community. The proposal will not have any significant impacts on the amenity of 
adjoining properties. 
 
Request for Refund of DA Fees 
 
It is acknowledged that the original proposal incorporated a lot of less than 700m2 
(624m2). The applicant had been given preliminary verbal advice that the proposal 
they were intending to lodge complied with the minimum lot size requirements of the 
PSLEP 2013. Although this lot was compliant with the requirements of the PSLEP 
2013, following consultation, in the interest of the community the applicant amended 
their original plan to increase this lot size to 700m2. This change came at cost to the 
applicant. Given the change was required largely as a result of an administrative 
error by Council staff, the applicant has requested a refund of DA fees which total 
$735 as compensation for the additional monetary, design and time costs they have 
been subject to. It is recommended that Councillors consider this refund. 
 
COMMUNITY STRATEGIC PLAN 
 
Strategic Direction Delivery Program 2013-2017 
Sustainable Development. Provide Strategic Land Use Planning 

Services. 
Provide Development Assessment and 
Building Certification Services. 
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FINANCIAL/RESOURCE IMPLICATIONS 
 
There are no known financial implications resulting from the recommendation of this 
report. 
 
Source of Funds Yes/No Funding 

($) 
Comment 

Existing budget Yes  The existing budget can 
accommodate a fee refund if 
Councillors wish to support this 
request. 

Reserve Funds No   
Section 94 Yes  Refer to conditions of consent. 
External Grants No   
Other No   

 
LEGAL, POLICY AND RISK IMPLICATIONS 
 
The development application is consistent with Port Stephens Local Environmental 
Plan 2013 (LEP2013) and Port Stephens Development Control Plan 2014 
(DCP2014). Further details are provided in the Planners Assessment Report 
contained in (ATTACHMENT 4). 
 
Risk Risk 

Ranking 
Proposed Treatments Within 

Existing 
Resources? 

There is a risk that if the 
application is refused, it may 
be challenged at the Land 
and Environment Court. 

High Approve the application 
as recommended. 

Yes 

There is a risk that if the 
application is refused, 
available development 
opportunities for residential 
subdivision may not be 
realised.  

Low Approve the application 
as recommended. 

Yes 

 
SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
The development will result in positive economic, social and environmental 
outcomes. The proposed development represents a one into two lot Torrens title 
subdivision and will result in an additional residential lot to service the needs of the 
community.  
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The proposed subdivision will reinforce the residential character in the locality and 
will act as a transition between the R2 zone in the south and the R5 zoned land in the 
north. There are no anticipated adverse impacts on the built environment as a result 
of the proposed development. 
 
The proposed additional lot has adequate site access for vehicles and is of a size 
which can easily accommodate a future dwelling. It should be acknowledged that any 
future dwelling design will be subject to a separate assessment. 
 
CONSULTATION 
 
Consultation with key stakeholders has been undertaken by the Development 
Assessment and Compliance Section during the development application process.  
 
The objective of the consultation was to inform the relevant parties of the 
development application and obtain their feedback on the proposal to ensure all 
potential concerns have been investigated. 
 
Internal 
 
The application was reviewed by a range of Councils internal specialists. The 
application was referred to Councils Engineering Section, Building Surveyor, and 
Section 94 Officer for comment. The application was supported unconditionally by 
Council's Engineering Section, general conditions of consent were provided by 
Council's Building Surveyor, and the proposal attracted Section 94 contributions for 
which a condition is proposed. 
 
A two way conversation/briefing was held with Councillors on 21 February 2017. 
 
External 
 
In accordance with the requirements of the Port Stephens Development Control Plan 
2013, the application was not notified or advertised. However, following interest from 
surrounding property owners, consultation was undertaken and as a result eight (8) 
submissions were received. 
 
A meeting was also held with concerned residents.  
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The issues identified in the submissions have been addressed below: 

Issue Raised Comment 
Parking and Road 
Networking 

A referral was sent to Council's Traffic Engineer to assess 
the traffic impacts of the proposed subdivision with 
consideration to submissions. 
It was concluded there is sufficient frontage to Sylvan 
Avenue from the proposed lot so as to allow safe access to 
each proposed lot, with acceptable minimum sight 
distances in accordance with Austroads requirements. It 
was noted that Sylvan Avenue is too narrow to support on-
street parking, however the lot is sufficiently sized so as to 
allow for on-site parking of vehicles. Further consideration 
of car parking will be required during the assessment of any 
future development on the proposed vacant lot. No new 
vehicular access is required to the shed. 

Zoning and Minimum 
Lot Sizes 

The proposed development exceeds the current minimum 
lot size of 450m2. In addition, the proposal meets the 
intended minimum lot size of 700m2 as endorsed by 
Council. The proposal does not increase lot yield above the 
densities envisaged in the planning proposal and is in 
keeping with the objectives of the zone. 

Covenants/restrictions 
on title 

A number of submissions stated that the subject site cannot 
be subdivided as the result of a restriction on the title. 
However there is no restriction registered over the lot and 
the subdivision of this site is not burdened. 

Notification In accordance with Chapter A.12 of the Port Stephens 
Development Control Plan 2014, the application was not 
initially notified or advertised. However given the level of 
interest from surrounding land owners, direct consultation 
was undertaken to identify concerns. 

Privacy Proposed Lot 2 (700m2) is deemed to have sufficient space 
to facilitate future residential development without creating 
any substantial privacy or amenity issues. The subject land 
is located downslope from adjoining properties to the north 
and east, and it is noted that these properties feature 
garages, driveways and park areas adjacent to the 
development site. Consideration of privacy impacts from 
specific development is required to be undertaken during 
the assessment of any future proposal. There are no 
anticipated privacy impacts from the subject development. 
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CONCLUSION  
 
The proposed development is considered to suitably address the requirements of the 
Port Stephens Local Environmental Plan 2013 and Port Stephens Development 
Control Plan 2014. Mitigation measures proposed in the application, in addition to the 
proposed conditions of consent, are anticipated to adequately address any potential 
impacts of the development. 
 
OPTIONS 
 
1) Accept the recommendations. 
2) Amend the recommendations. 
3) Reject the recommendations. 
 
 
ATTACHMENTS 
 
1) Locality Plan.   
2) Notice of Determination.   
3) Call Up Form.   
4) Planner's Assessment Report.    
 
 
COUNCILLORS ROOM 
 
1) Development plans. 
 

Increase demand for 
services 

It is considered that the additional allotment, included in the 
proposal, will not impact significantly on the services in the 
area. The site is located in a residential area with adequate 
access to sewer, water, electricity, stormwater and road 
infrastructure. 

Existing 
streetscape/character 

The submissions described the subdivision as out of 
character from the rest of the Sylvan Ridge Estate. 
However, the intent of the Pacific Dunes planning proposal 
was to facilitate smaller residential lots. It is noted that the 
proposal respects the intended minimum lot size of 700m2 
and the resulting lots will act as a transition between the R2 
and R5 zonings. 
It is considered that the proposed subdivision will not 
detrimentally impact on the streetscape of character of the 
area. 

Stormwater The subject site naturally slopes downwards towards 
Sylvan Avenue and any surface water runoff will naturally 
fall to this direction.  
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TABLED DOCUMENTS 
 
Nil. 
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ITEM 1 - ATTACHMENT 1 LOCALITY PLAN. 
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ITEM 1 - ATTACHMENT 2 NOTICE OF DETERMINATION. 
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ITEM 1 - ATTACHMENT 2 NOTICE OF DETERMINATION. 
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ITEM 1 - ATTACHMENT 2 NOTICE OF DETERMINATION. 

 
  

PORT STEPHENS COUNCIL 22 



MINUTES ORDINARY COUNCIL - 28 MARCH 2017 
ITEM 1 - ATTACHMENT 2 NOTICE OF DETERMINATION. 
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ITEM 1 - ATTACHMENT 2 NOTICE OF DETERMINATION. 
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ITEM 1 - ATTACHMENT 3 CALL UP FORM. 
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ITEM 1 - ATTACHMENT 4 PLANNER'S ASSESSMENT REPORT. 
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ITEM 1 - ATTACHMENT 4 PLANNER'S ASSESSMENT REPORT. 
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ITEM 1 - ATTACHMENT 4 PLANNER'S ASSESSMENT REPORT. 
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ITEM 1 - ATTACHMENT 4 PLANNER'S ASSESSMENT REPORT. 
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ITEM 1 - ATTACHMENT 4 PLANNER'S ASSESSMENT REPORT. 
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ITEM 1 - ATTACHMENT 4 PLANNER'S ASSESSMENT REPORT. 
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ITEM 1 - ATTACHMENT 4 PLANNER'S ASSESSMENT REPORT. 
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ITEM 1 - ATTACHMENT 4 PLANNER'S ASSESSMENT REPORT. 
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ITEM 1 - ATTACHMENT 4 PLANNER'S ASSESSMENT REPORT. 
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ITEM 1 - ATTACHMENT 4 PLANNER'S ASSESSMENT REPORT. 
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ITEM NO. 2 FILE NO: 17/22562 
 RM8 REF NO: 16-2016-867-1 
 
DEVELOPMENT APPLICATION NO. 16-2016-867-1 FOR EARTH MOUND AND 
SINGLE STOREY DWELLING AT 174 SEAHAM ROAD, NELSONS PLAINS (LOT 
33 DP 60941) 
 
REPORT OF: MATTHEW BROWN - DEVELOPMENT ASSESSMENT AND 

COMPLIANCE SECTION MANAGER  
GROUP: DEVELOPMENT SERVICES 
 

RECOMMENDATION IS THAT COUNCIL: 
 
1) Refuse the application for DA 16-2016-867-1 (Dwelling, associated earth 

mound) for the following reasons: 
a. The development is not in the public interest (s79C(e) Environmental Planning 

and Assessment Act 1979) given the likely significant adverse impacts on the 
flood behaviour, property and environment that may result. 

b. The development fails to satisfy cl.7.3 Port Stephens Council Local 
Environmental Plan 2013 (LEP) as the development is not compatible with the 
flood hazard of the land (s.79C(1)(a)(i) EP&A Act 1979). 
 

 
Councillor Ken Jordan returned to the meeting at 07:08pm. 
 
ORDINARY COUNCIL MEETING - 28 MARCH 2017 
COMMITTEE OF THE WHOLE RECOMMENDATION 

 Mayor Bruce MacKenzie 
Councillor Chris Doohan 
 
That Council approve development application no. 16-2016-687-1 for an 
earth mound and single storey dwelling at 174 Seaham Road, Nelsons 
Plains (Lot 33 DP60941), subject to conditions of consent shown in 
ATTACHMENT 3. 

 
In accordance with Section 375 (A) of the Local Government Act 1993, a division is 
required for this item. 
 
Those for the Motion: Mayor Bruce MacKenzie and Cr Chris Doohan. 
 
Those against the Motion: Crs Geoff Dingle, Ken Jordan, Peter Kafer, John Nell and 
Steve Tucker. 
 
The motion on being put was lost. 
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ORDINARY COUNCIL MEETING - 28 MARCH 2017 
MOTION 

 Councillor John Nell 
Councillor Geoff Dingle 
 
That Council: 
 
1) Refuse the application for DA 16-2016-867-1 (Dwelling, associated 

earth mound) for the following reasons: 
a. The development is not in the public interest (s79C(e) Environmental 

Planning and Assessment Act 1979) given the likely significant 
adverse impacts on the flood behaviour, property and environment 
that may result. 

b. The development fails to satisfy cl.7.3 Port Stephens Council Local 
Environmental Plan 2013 (LEP) as the development is not 
compatible with the flood hazard of the land (s.79C(1)(a)(i) EP&A Act 
1979). 

 
In accordance with Section 375 (A) of the Local Government Act 1993, a division is 
required for this item. 
 
Those for the Motion: Crs Geoff Dingle, Ken Jordan, Peter Kafer, John Nell and 
Steve Tucker. 
 
Those against the Motion: Mayor Bruce MacKenzie and Cr Chris Doohan. 
 
The motion on being put was carried. 
 
ORDINARY COUNCIL MEETING - 28 MARCH 2017 
MOTION 

061 Councillor Chris Doohan 
Councillor John Nell 
 
It was resolved that Council: 
 
1) Refuse the application for DA 16-2016-867-1 (Dwelling, associated 

earth mound) for the following reasons: 
a. The development is not in the public interest (s79C(e) Environmental 

Planning and Assessment Act 1979) given the likely significant 
adverse impacts on the flood behaviour, property and environment 
that may result. 

b. The development fails to satisfy cl.7.3 Port Stephens Council Local 
Environmental Plan 2013 (LEP) as the development is not 
compatible with the flood hazard of the land (s.79C(1)(a)(i) EP&A Act 
1979). 
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In accordance with Section 375 (A) of the Local Government Act 1993, a division is 
required for this item. 
 
Those for the Motion: Crs Geoff Dingle, Ken Jordan, Peter Kafer, John Nell and 
Steve Tucker. 
 
Those against the Motion: Mayor Bruce MacKenzie and Cr Chris Doohan. 
 
BACKGROUND 
 
The purpose of this report is to present a development application (DA) to Council for 
determination of a dwelling and earth mound. The DA relates to land located at No. 
174 Seaham Road, Nelsons Plains which is identified as Lot: 33 DP: 609041 ('the 
subject site'). 
 
The application has been called to Council by Councillor Jordan. The Call to Council 
form is attached as (ATTACHMENT 2).  
 
The Proposal  
 
The proposal is for a single story dwelling structure consisting of four bedrooms (with 
study) and an associated earth mound. The dwelling proposed has a total footprint of 
365.33m2  located on top of a proposed earth mound with an approximate footprint of 
8,527m2. For context, the mound is around the size of 1.5 soccer fields.   
 
Flooding  
 
The key issue with this development application relates to flooding and the 
associated development implications.  
 
The dwelling and earth mound are proposed to be located within 'High Hazard 
Floodway', as defined in Port Stephens Council Development Control Plan 2014.  
 
Dwellings are permissible in the rural zone with the exception of flooding when 
referenced against the relevant DCP requirements. Under both the previous and 
current DCPs, dwellings located in high hazard flood ways are not supported. 
 
Irrespective of the lands status as a high hazard flood way, the flood planning level 
(FPL) to which buildings should be constructed to ensure the asset and human life is 
protected from flooding and water inundation into the future on this site is 5.9 metres 
AHD with a stated probable maximum flood (PMF) height of 8.8m AHD.  
 
Although an earth mound can be created to ensure the dwelling floor level is above 
the flood level, the development still results in residents being placed in a high hazard 
flood affected/isolated area where the possible flood waters are fast flowing and 
deep. Council has recently supported its DCP flood matrix to further reinforce the 
safety hazards and risk that proposals of this nature present to future inhabitants in 
high hazard flood ways.  
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A flooding report has been submitted as part of the application and includes 
assessment of the onsite wastewater disposal system. Under the current flooding 
data and policies, the development would be deemed unsuitable as dwellings in high 
hazard flood ways are not supported nor viewed as good planning practice. 
 
COMMUNITY STRATEGIC PLAN 
 
Strategic Direction Delivery Program 2013-2017 
Balance the environmental, social and 
economic needs of Port Stephens for the 
benefit of present and future generations. 

Provide Strategic Land Use Planning 
Services. 
Provide Development Assessment and 
Building Certification Services. 

 
FINANCIAL/RESOURCE IMPLICATIONS 
 
The application could be potentially challenged in the Land and Environment Court. 
Defending Council's determination could have financial implications. 
 
Source of Funds Yes/No Funding 

($) 
Comment 

Existing budget Yes  There is scope within Council's 
existing budget to defend 
Council's determination if 
challenged. 

Reserve Funds No   
Section 94 No   
External Grants No   
Other No   

 
LEGAL, POLICY AND RISK IMPLICATIONS 
 
The development application is not consistent with relevant planning instruments, 
flood development guidelines and studies including: The Environmental Planning and 
Assessment Act 1979 (EP&A Act), PSC Local Environmental Plan 2013, DCP2014, 
the Port Stephens Council "Areas Affected by Flooding and/or inundation" Policy, 
Floodplain Risk Management Policy and Paterson River Floodplain Risk 
Management Study and Plan 2001, and the NSW Floodplain Development Manual 
2005. 
 
Section 733 Local Government Act 1993 provides Council with a general exemption 
from liability with respect to flood liable land only if the necessary studies and works 
are carried out in accordance with the principles contained in the NSW Floodplain 
Development Manual 2005. Endorsement of this development would be contrary to 
these principles. 
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A decision contrary the planning framework may negate the good faith immunity 
provisions in Local Government Act 1993. This could result in individual Councillors 
being personally accountable and responsible for any subsequent implications 
resulting from the decision. Further, in the event of any future claim Council's insurers 
may determine not to cover Council should the application be approved contrary to 
the recommendation. 
 
Risk Risk 

Ranking 
Proposed Treatments Within 

Existing 
Resources? 

There is a risk that in 
approving the application 
Council will be increasing 
the risk to life and 
property in flood events. 

Medium Determine the application in 
line with the recommendation 
refuse the application. 

Yes 

 
SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
A possible positive socio-economic impact is that the owner is able to build a dwelling 
on their land. This is outweighed however by the fact that increasing residential 
occupation within high hazard floodway's does not make good planning sense long 
term. Property and life could be compromised as owner/occupiers/property could 
potentially be exposed to floodwaters and/or isolated on or from the property for long 
periods of time during flooding events imposing further demands on local and SES 
resources. 
 
CONSULTATION 
 
Consultation with key stakeholders has been undertaken by the Building and 
Developer Relations Section. 
 
Internal 
 
The application was referred to Council's flooding engineers as per Councils service 
level agreements.  
 
External 
 
Appropriate consultation with the applicant has been followed during the assessment 
process. 
 
The application did not require public notification in accordance with Council policies.  
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OPTIONS 
 
1) Accept the recommendations. 
2) Amend the recommendations. 
3) Reject the recommendations. 
 
ATTACHMENTS 
 
1) Locality Plan.   
2) Call to Council form.   
3) Proposed conditions.    
 
COUNCILLORS ROOM 
 
All listed below are also provided under separate cover: 
 
1) Development plans. 
2) Flood Impact Assessment Report. 
 
TABLED DOCUMENTS 
 
Nil. 
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ITEM 2 - ATTACHMENT 1 LOCALITY PLAN. 
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ITEM 2 - ATTACHMENT 2 CALL TO COUNCIL FORM. 
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ITEM 2 - ATTACHMENT 3 PROPOSED CONDITIONS. 
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ITEM 2 - ATTACHMENT 3 PROPOSED CONDITIONS. 
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ITEM 2 - ATTACHMENT 3 PROPOSED CONDITIONS. 
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ITEM 2 - ATTACHMENT 3 PROPOSED CONDITIONS. 
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ITEM 2 - ATTACHMENT 3 PROPOSED CONDITIONS. 
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ITEM NO. 3 FILE NO: 17/35551 
 RM8 REF NO: 16-2016-763-1 
 
DEVELOPMENT APPLICATION NO.16-2016-763-1 FOR FLOOD MOUND, 
DETACHED DUAL OCCUPANCY (INCORPORATING EXISTING DWELLING) AND 
SHED AT 1428 RAYMOND TERRACE ROAD, NELSON PLAINS (LOT:1 
DP:1202026) 
 
REPORT OF: MATTHEW BROWN - DEVELOPMENT ASSESSMENT AND 

COMPLIANCE SECTION MANAGER  
GROUP: DEVELOPMENT SERVICES 
 

RECOMMENDATION IS THAT COUNCIL: 
 
1) Refuse Development Application DA No. 16-2016-763-1 for a flood mound, 

detached dual occupancy (incorporating existing dwelling) and shed at 1428 
Raymond Terrace Road, Nelson Plains (Lot 1 DP 1202026) for the reasons 
contained in (ATTACHMENT 3). 

 
 

ORDINARY COUNCIL MEETING - 28 MARCH 2017 
COMMITTEE OF THE WHOLE RECOMMENDATION 

 Councillor John Nell 
Councillor Geoff Dingle 
 
That the recommendation be adopted. 

 
In accordance with Section 375 (A) of the Local Government Act 1993, a division is 
required for this item. 
 
Those for the Motion: Crs Geoff Dingle, Peter Kafer, John Nell and Steve Tucker. 
 
Those against the Motion: Mayor Bruce MacKenzie, Crs Chris Doohan and Ken 
Jordan. 
 
ORDINARY COUNCIL MEETING - 28 MARCH 2017 
MOTION 

062 Councillor Chris Doohan 
Councillor John Nell 
 
It was resolved that Council: 
 
1) Refuse Development Application DA No. 16-2016-763-1 for a flood 

PORT STEPHENS COUNCIL 49 



MINUTES ORDINARY COUNCIL - 28 MARCH 2017 

mound, detached dual occupancy (incorporating existing dwelling) 
and shed at 1428 Raymond Terrace Road, Nelson Plains (Lot 1 DP 
1202026) for the reasons contained in (ATTACHMENT 3). 

 
 
In accordance with Section 375 (A) of the Local Government Act 1993, a division is 
required for this item. 
 
Those for the Motion: Crs Geoff Dingle, Peter Kafer, John Nell and Steve Tucker. 
 
Those against the Motion: Mayor Bruce MacKenzie, Crs Chris Doohan and Ken 
Jordan. 
 
BACKGROUND 
 
The purpose of this report is to present to Council for determination development 
application (DA) 16-2016-763-1 that proposes a flood mound, detached dual 
occupancy (incorporating existing dwelling) and shed.  
 
The application has been called to Council by Councillor Jordan. A copy of the call up 
form is included as (ATTACHMENT 4).  
 
The subject site includes an existing dwelling.  
 
Proposal  
 
The application proposes a flood mound, detached dual occupancy (incorporating the 
existing dwelling) and shed.  
 
The flood mound has a total footprint of 4,605m2 (approximately 81m x 51m). The 
mound will be raised a maximum of 3.37m above the existing ground level, to 
achieve a level of 5.4m AHD.  
 
The proposed dwelling will be positioned on the northwest portion of the proposed 
earth mound, roughly 68m south of Raymond Terrace Road and 66m east of the 
Hunter River. The new dual occupancy dwelling is single storey, 251m2 in size and 
will consist of three bedrooms, lounge room, kitchen, laundry and bathroom. The 
maximum height of the dwelling is 5.24m with a finished floor level of 5.9m AHD. 
 
The proposed shed is situated 5m south of the proposed dwelling. The shed will 
incorporate three bays and one pedestrian door, at a size of 167m2. The maximum 
height of the shed is 5.2m. 
 
Assessment Outcomes 
 
The subject land is zoned RU1 Primary Production under the Port Stephens Local 
Environmental Plan 2013 (LEP2013). The proposal is permissible with consent in the 
RU1 zone. 
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The proposed amendments were assessed against relevant controls and objectives 
as specified under, State Environmental Planning Policy No. 71 – Coastal Protection 
(SEPP 71), State Environmental Planning Policy (Building Sustainability Index: 
BASIX) 2004, LEP2013 and Port Stephens Development Control Plan 2014 
(DCP2014). 
 
Under both the current and proposed DCP, dwellings are not supported in high 
hazard flood ways.  
 
Keys Issues 
 
The key issue arising out of the assessment of this application relate to the flood 
characteristics of the site. Council's flood study for the area identified the site within a 
High Hazard Floodway. The modelled flood levels for the site are as follows: 
 
• Flood Planning Level (FPL) – 5.9m AHD 
• 1% AEP – 4.8m AHD 
• 1% in 2100 – 5.4m AHD  
• Probable Maximum Flood Level (PMF) – 8.8m AHD 
 
Unacceptable adverse risk derived from flood impacts would arise and subsequently 
the proposal does not comply with the following: 
 
• Section 79C of the Environmental Planning and Assessment (EP&A) Act 1979; 
• Clause 7.3 (3) of the Post Stephens Local Environmental Plan 2013 (LEP2013) 

– in that residential development, in particular increasing the residential density 
through dual occupancy developments, is not considered compatible with the 
land's high hazard flood risk. No measures have been incorporated to manage 
risk to life and flood. Due to the flood characteristics of the subject site the 
creation of a satisfactory flood emergency response plan is unlikely. 
Additionally, it is considered that the development will result in unsustainable 
social and economic costs to the community as a consequence of flooding in 
the future;  

• Chapter B5 – Flooding of the Port Stephens Development Control Plan 2014 
(DCP2014). The development is for the provision of housing and as specified by 
DCP2014 is not supported in a High Hazard Floodway.  

 
COMMUNITY STRATEGIC PLAN 
 
Strategic Direction Delivery Program 2013-2017 
Sustainable Development. Provide Strategic Land Use Planning 

Services. 
Provide Development Assessment and 
Building Certification Services. 
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FINANCIAL/RESOURCE IMPLICATIONS 
 
The proposed modification application is inconsistent with the relevant planning 
instruments and guidelines including; the Environmental Planning and Assessment 
Act 1979, SEPP 71 – Coastal Protection, LEP2013, DCP2014 and the NSW 
Government 2005, 'Floodplain Development Manual'. 
 
Source of Funds Yes/No Funding 

($) 
Comment 

Existing budget Yes  There is scope within Council's 
existing budget to defend 
Council's determination if 
challenged. 

Reserve Funds No   
Section 94 No   
External Grants No   
Other No   

 
LEGAL, POLICY AND RISK IMPLICATIONS 
 
The development application is not consistent with relevant planning instruments, 
flood development guidelines and studies including: The Environmental Planning and 
Assessment Act 1979 (EP&A Act), PSC Local Environmental Plan 2013, DCP2014, 
the Port Stephens Council "Areas Affected by Flooding and/or inundation" Policy, 
Floodplain Risk Management Policy and Paterson River Floodplain Risk 
Management Study and Plan 2001, and the NSW Floodplain Development Manual 
2005. 
 
Section 733 Local Government Act 1993 provides Council with a general exemption 
from liability with respect to flood liable land only if the necessary studies and works 
are carried out in accordance with the principles contained in the NSW Floodplain 
Development Manual 2005. Endorsement of this development would be contrary to 
these principles. 
 
A decision contrary the planning framework may negate the good faith immunity 
provisions in Local Government Act 1993. This could result in individual Councillors 
being personally accountable and responsible for any subsequent implications 
resulting from the decision. Further, in the event of any future claim Council's insurers 
may determine not to cover Council should the application be approved contrary to 
the recommendation. 
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Risk Risk 
Ranking 

Proposed Treatments Within 
Existing 
Resources? 

There is a risk the 
proposal will expose 
people and property to 
risk of damage and 
death as a consequence 
of approving residential 
development in a high 
hazard floodway. 

High Determine the application in 
line with the recommendation 
and refuse the application. 

Yes 

There is a risk that if the 
application is refused, it 
may be challenged at the 
Land and Environment 
Court. 

Medium Defend the refusal of the 
application in the NSW land 
and Environment Court if 
required. 

Yes 

 
SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
The social and economic impacts of flooding are well documented. Polices and 
strategies have been implemented by Council to adequately mitigate the adverse 
impacts of flooding within the Local Government Area. Although residents already 
reside onsite, the proposed dual occupancy will increase the residential density within 
a high hazard floodway, increasing the risk to people and property.  
 
The proposed development is consistent with the rural nature of the locality and is 
consistent in design characteristics of other developments in the locality.  
The proposed development does not require the removal of significant vegetation 
and, due to the size of the subject land; stormwater would be able to be managed in 
accordance with Councils quantity and quality requirements.  
 
Either than the flood impacts already identified, no other significant impacts to the 
built and natural environment are anticipated. 
 
CONSULTATION 
 
Consultation with key stakeholders has been undertaken by the Development 
Assessment and Compliance Section during the development application process.  
 
The objective of the consultation was to inform the relevant parties of the 
development application and obtain their feedback on the proposal to ensure all 
potential concerns have been investigated. 
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Internal 
 
The application was reviewed by a range of Councils internal specialists. The 
application was referred to Councils Development Engineering Section, Section 94 
Officer, Building Surveyor and Environmental Health Officer.  
 
Councils Section 94 Officer and Building Surveyor supported the application, subject 
to conditions. However, Councils Development Engineering Section and 
Environmental Health Officer did not support the proposed due to the following: 
 
• In accordance with PSDCP2014, dwellings within a High Hazard Floodway area 

are not desirable. The application presents a high safety risk for residents who 
become isolated during floods events. 

• The subject site requires on-site sewerage management (OSMS). Prior to any 
favourable determination a statement from a suitably qualified person outlining 
an acceptable OSMS solution is achievable on site.   

 
External 
 
No external stakeholders were consulted and the application was not publicly 
notified. 
 
OPTIONS 
 
1) Accept the recommendations. 
2) Amend the recommendations. 
3) Reject the recommendations. 
 
ATTACHMENTS 
 
1) Locality Plan.   
2) Planners Assessment Report.   
3) Reasons for Refusal.   
4) Call to Council form.    
 
COUNCILLORS ROOM 
 
1) Development plans. 
2) Flood report. 
 
TABLED DOCUMENTS 
 
Nil. 
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ITEM 3 - ATTACHMENT 1 LOCALITY PLAN. 
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ITEM 3 - ATTACHMENT 2 PLANNERS ASSEESSMENT REPORT. 

 
  

PORT STEPHENS COUNCIL 56 



MINUTES ORDINARY COUNCIL - 28 MARCH 2017 
ITEM 3 - ATTACHMENT 2 PLANNERS ASSEESSMENT REPORT. 
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ITEM 3 - ATTACHMENT 2 PLANNERS ASSEESSMENT REPORT. 
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ITEM 3 - ATTACHMENT 2 PLANNERS ASSEESSMENT REPORT. 
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ITEM 3 - ATTACHMENT 2 PLANNERS ASSEESSMENT REPORT. 
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ITEM 3 - ATTACHMENT 2 PLANNERS ASSEESSMENT REPORT. 
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ITEM 3 - ATTACHMENT 2 PLANNERS ASSEESSMENT REPORT. 
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ITEM 3 - ATTACHMENT 2 PLANNERS ASSEESSMENT REPORT. 
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ITEM 3 - ATTACHMENT 2 PLANNERS ASSEESSMENT REPORT. 
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ITEM 3 - ATTACHMENT 2 PLANNERS ASSEESSMENT REPORT. 
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ITEM 3 - ATTACHMENT 2 PLANNERS ASSEESSMENT REPORT. 
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ITEM 3 - ATTACHMENT 3 REASONS FOR REFUSAL. 
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ITEM 3 - ATTACHMENT 3 REASONS FOR REFUSAL. 

 

PORT STEPHENS COUNCIL 68 



MINUTES ORDINARY COUNCIL - 28 MARCH 2017 
ITEM 3 - ATTACHMENT 4 CALL TO COUNCIL FORM. 
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ITEM NO. 4 FILE NO: 17/37611 
 RM8 REF NO: 16-2016-866-1 
 
DEVELOPMENT APPLICATION NO. 16-2016-866-1 FOR EARTH MOUND AND 
SINGLE STOREY DWELLING AT 854 NEWLINE ROAD, EAGLETON (LOT 2 DP 
1193826) 
 
REPORT OF: MATTHEW BROWN - DEVELOPMENT ASSESSMENT AND 

COMPLIANCE SECTION MANAGER  
GROUP: DEVELOPMENT SERVICES 
 

RECOMMENDATION IS THAT COUNCIL: 
 
1) Refuse Development Application DA No. 16-2016-866-1 (dwelling and 

associated earth mound) for the following reasons: 
a) The development is not in the public interest (s79C(e) Environmental Planning 

and Assessment Act 1979) given the likely significant adverse impacts on the 
flood behaviour, property and environment that may result. 

b) The development fails to satisfy cl.7.3 Port Stephens Council Local 
Environmental Plan 2013 (LEP) as the development is not compatible with the 
flood hazard of the land (s.79C (1)(a)(i) Environmental Planning & Assessment  
Act 1979). 

 
 

ORDINARY COUNCIL MEETING - 28 MARCH 2017 
COMMITTEE OF THE WHOLE RECOMMENDATION 

 Councillor John Nell 
Councillor Geoff Dingle 
 
That the recommendation be adopted. 

 
In accordance with Section 375 (A) of the Local Government Act 1993, a division is 
required for this item. 
 
Those for the Motion: Crs Geoff Dingle, Chris Doohan, Ken Jordan, Peter Kafer, John 
Nell and Steve Tucker. 
 
Those against the Motion: Mayor Bruce MacKenzie. 
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ORDINARY COUNCIL MEETING - 28 MARCH 2017 
MOTION 

063 Councillor Chris Doohan 
Councillor John Nell 
 
It was resolved that Council: 
 
1) Refuse Development Application DA No. 16-2016-866-1 (dwelling 
 and associated earth mound) for the following reasons: 
a. The development is not in the public interest (s79C(e) Environmental 

Planning and Assessment Act 1979) given the likely significant 
adverse impacts on the flood behaviour, property and environment 
that may result. 

b. The development fails to satisfy cl.7.3 Port Stephens Council Local 
Environmental Plan 2013 (LEP) as the development is not 
compatible with the flood hazard of the land (s.79C (1)(a)(i) 
Environmental Planning & Assessment  Act 1979). 

 
 
In accordance with Section 375 (A) of the Local Government Act 1993, a division is 
required for this item. 
 
Those for the Motion: Crs Geoff Dingle, Chris Doohan, Ken Jordan, Peter Kafer, John 
Nell and Steve Tucker. 
 
Those against the Motion: Mayor Bruce MacKenzie. 
 
BACKGROUND 
 
The purpose of this report is to present a development application (DA) to Council for 
determination. The DA relates to land located at No. 854 Newline Rd, Eagleton which 
is identified as Lot: 2 DP 1193826 (‘the subject site’).  
  
The application has been called to Council by Mayor MacKenzie. A copy of the call 
up form is included as (ATTACHMENT 2).   
 
In terms of cumulative impact, it is noted the owners of this site recently obtained 
approval for a dwelling in high hazard floodway across the road. This has now been 
sold. The owner is now proposing another dwelling and flood mound on this property.    
 
The proposal  
 
The proposal is for a dwelling and is a single story structure consisting of four 
bedrooms with a full length veranda on two elevations (East and West) and an 
associated earth mound. The dwelling proposed has a total footprint of 387.5m²; the 
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earth mound proposed has an approximate footprint of 2,355m² excluding the 1:4 
batters.  
 
The existing ground level in the vicinity of the proposed location of the dwelling is 
approximately 1.0m AHD and it is approximated that 11,300m³ of fill will be required 
to reach the proposed mound height of 5.8 metres AHD. To construct the mound 
alone would require approximately 800 'truck and dog' vehicle movements. 
 
The toe of the mound will be located 165.68 metres from Newline Road with the 
house located 186.47 metres from Newline Road. The toe of the earth mound is 
located 9.434 metres from the nearest side boundary (South). The dwelling is 
proposed to be located 43.634 metres from this same southern boundary. A driveway 
is proposed to run adjacent to this southern boundary to Newline Road; site lines for 
entry and exit points in relation to the driveway has not been assessed at this stage. 
 
Flooding  
 
The key issue with this development application relates to flooding and the 
associated development implications. 
 
The dwelling and earth mound are proposed to be located within 'High Hazard 1 
Floodway', as defined in Port Stephens Council Development Control Plan 2014.  
 
The flood DCP chapter was adopted by Council for exhibition on 28 February 2017. 
The current and proposed DCPs both recommend that dwellings in high hazard flood 
ways are not supported.  
 
The dwelling is generally permissible in the zone with the exception of flooding when 
referenced against the relevant Development Control Plan requirements. 
 
The flood planning level (FPL) is the level to which buildings should be constructed to 
ensure the asset is protected from flooding and water inundation into the future. The 
Council stipulated level on this site is 6.1 metres AHD. No flooding report supporting 
the proposal has been submitted as part of the application at this stage. Under the 
current flooding data and policies, the development would be deemed unsuitable as 
dwellings in high hazard flood ways are not supported or viewed as good planning 
practice.  
 
Minimal information in regards to the earth (fill) mound has been provided, and a full 
assessment against Cl. 7.3 Flood Planning of the LEP under (S.79C(1)(a)(i) EP&A 
Act 1979) cannot be undertaken to determine the impacts and risks associated with 
the fill mound until the additional information is provided to Council to support the 
development application assessment. 
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COMMUNITY STRATEGIC PLAN 
 
Strategic Direction Delivery Program 2013-2017 
Balance the environmental, social and 
economic needs of Port Stephens for the 
benefit of present and future generations. 

Provide Strategic Land Use Planning 
Services. 
Provide Development Assessment and 
Building Certification Services. 

 
FINANCIAL/RESOURCE IMPLICATIONS 
 
The determination could be challenged in the Land and Environment Court. 
Defending Council's determination could have financial implications. 
 
Source of Funds Yes/No Funding 

($) 
Comment 

Existing budget Yes  There is scope within Council’s 
existing budget to defend 
Council’s determination if 
challenged. 

Reserve Funds No   
Section 94 No   
External Grants No   
Other No   

 
LEGAL, POLICY AND RISK IMPLICATIONS 
 
The development application is not consistent with the relevant planning instruments, 
flood development guidelines and studies including; The Environmental Planning and 
Assessment Act 1979 (EP&A Act), Port Stephens Local Environment Plan 2013, Port 
Stephens Development Control Plan 2014, the Port Stephens Council "Areas 
Affected by Flooding and/or Inundation" Policy, Floodplain Risk Management Policy 
(adopted 8 March 2016), and the NSW Floodplain Development Manual 2005. 
 
Section 733 Local Government Act 1993 provides Council with a general exemption 
from liability with respect to flood liable land only if the necessary studies and works 
are carried out in accordance with the principles contained in the NSW Floodplain 
Development Manual 2005. Endorsement of this development would be contrary to 
these principles.  
 
A decision contrary to the planning framework may negate the good faith immunity 
provisions in Local Government Act 1993. This could result in individual Councillors 
being personally accountable and responsible for any subsequent implications 
resulting from the decision. Further, in the event of any future claim Council's insurers 
may determine not to cover Council should the application be approved contrary to 
the recommendation. 
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Risk Risk 
Ranking 

Proposed Treatments Within 
Existing 
Resources? 

There is a risk that in 
approving the application 
Council will be increasing 
the risk to life and 
property in flood events. 

Medium Determine the application in 
line with the recommendation 
and refuse the application. 

Yes 

There is a risk that if the 
application is refused, it 
may be challenged at the 
Land and Environment 
Court. 

Medium Defend the refusal of the 
application in the NSW Land 
and Environment Court if 
required. 

Yes 

 
SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
As previously stated property and life could be compromised as occupiers/property 
could potentially be exposed to floodwaters and/or isolated on or from the property 
for long periods of time. 
 
CONSULTATION 
 
Consultation with key stakeholders has been undertaken by the Building and 
Developer Relations Section. 
 
Internal 
 
The application was referred to Council’s Flooding Engineer’s in accordance with 
service level agreements. 
 
External 
 
The application did not require external consultation in accordance with Part A of the 
Port Stephens Development Control Plan 2014. 
 
OPTIONS 
 
1) Accept the recommendations. 
2) Amend the recommendations. 
3) Reject the recommendations. 
 
ATTACHMENTS 
 
1) Locality Plan.   
2) Call to Council Form.   
3) Proposed conditions.    
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COUNCILLORS ROOM 
 
1) Development Plans. 
 
TABLED DOCUMENTS 
 
Nil. 
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ITEM 4 - ATTACHMENT 1 LOCALITY PLAN. 
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ITEM 4 - ATTACHMENT 2 CALL TO COUNCIL FORM. 
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ITEM 4 - ATTACHMENT 3 PROPOSED CONDITIONS. 
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ITEM 4 - ATTACHMENT 3 PROPOSED CONDITIONS. 
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ITEM 4 - ATTACHMENT 3 PROPOSED CONDITIONS. 
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ITEM 4 - ATTACHMENT 3 PROPOSED CONDITIONS. 
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ITEM 4 - ATTACHMENT 3 PROPOSED CONDITIONS. 
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ITEM NO. 5 FILE NO: 17/36924 
 RM8 REF NO: PSC2015-01647 
 
PORT STEPHENS COUNCIL SUBMISSION TO THE DRAFT PLANNING 
REFORMS 2017 
 
REPORT OF: DAVID ROWLAND - STRATEGY AND ENVIRONMENT SECTION 

MANAGER  
GROUP: DEVELOPMENT SERVICES 
 

RECOMMENDATION IS THAT COUNCIL: 
 
1) Endorse the submission (ATTACHMENT 1) to the State Government's draft 

planning legislation updates and forward to the Department of Planning and 
Environment. 

 

ORDINARY COUNCIL MEETING - 28 MARCH 2017 
COMMITTEE OF THE WHOLE RECOMMENDATION 

 Mayor Bruce MacKenzie 
Councillor Ken Jordan 
 
That the recommendation be adopted. 

 
Councillor Paul Le Mottee returned to the meeting at 07:29pm. 
 
ORDINARY COUNCIL MEETING - 28 MARCH 2017 
MOTION 

064 Councillor Chris Doohan 
Councillor John Nell 
 
It was resolved that Council endorse the submission (ATTACHMENT 1) 
to the State Government's draft planning legislation updates and forward 
to the Department of Planning and Environment. 
 

 
BACKGROUND 
 
The purpose of this report is to provide Council with an overview of the NSW 
Government's draft planning legislation updates and seek Council endorsement of 
Port Stephens Council's submission (ATTACHMENT 1). 
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The NSW Department of Planning and Environment (DP&E) is proposing 
amendments to the Environmental Planning and Assessment Act 1979 (EP&A Act) to 
help improve and provide a planning system that is straightforward for users.  
 
The proposed changes aim to ensure high-quality decisions and planning outcomes 
with more importance and greater emphasis placed on the strategic plan making 
process. The proposed changes intend to place importance on up front consultation 
with the community through community participation plans. The intent is to minimise 
the need for subsequent approvals (eg more complying development) and 
consolidation of certain parts of the Act (eg building regulation and certification 
provisions). 
 
A summary of key comments raised in this submission include: 
 
• The Act and summary of proposals outline a number of proposed templates, 

model plans, tools and guidance material that local councils will be required to 
use and develop. Council requests further information on these documents and 
the expected timeframes to ensure local councils can adequately consider and 
prepare for the documents and material. 

• Council recognises there is a need to provide for community input in the 
strategic planning process. However this cannot replace consultation in the 
development assessment process, as many community members will not 
engage until a proposal directly affects them. 

• The mandatory exhibition of applications (such as single storey dwellings and 
ancillary structures, changes of use of commercial units and the like) that do not 
fit into the restrictions of complying development as currently proposed will 
greatly increase the average application processing timeframes of minor 
developments and will increase administrative costs to applicants. 

• The current complying development process is too complex and as a result 
development applications are often more cost and time effective. 

• The proposal to require a statement of reasons for local development 
applications represents an additional requirement on assessing officers to 
summarise a document that is already publicly available and provides the same 
information. 

• Consideration needs to be given to the impacts of the Commonwealth Copyright 
Act 1968, on local government.  In particular, the responsibility of copyright 
obligations when copyrighted material is uploaded to a State portal where 
councils have responsibility for some of the information.  It should be noted that 
councils do not have exemptions under the Copyright Act 1968, where the State 
does. 

• Consideration needs to be given to the requirements of the Privacy and 
Personal Information Protection Act 1998 on local government when personal 
information is collected from submissions and applicants, which is linked to the 
Government Information (Public Access) Act 2009. 

• Council is supportive of the: 
- Use of a standard format Development Control Plans (DCP); 
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- Move towards an online platform for planning information and strongly urges the 
Department to ensure adequate processes are in place in relation to 
maintenance and data updates; 

- Proposal to provide direction and guidance to better assist Councils in the 
infrastructure contributions system and looks forward to working with the 
Department in further developing this; 

- Draft Architecture and Design Policy for NSW; 
- Consolidation of building regulation and certification provisions into a single part 

of the Act; 
- Department's suggestion to undertake a comprehensive government review of 

referrals and concurrences which will help to improve and reduce agency 
referrals and concurrence requirements. Council suggests the expanded scope 
for internal reviews for integrated development applications should include 
timeframes for the review of information by the relevant approval bodies. 

• Request clarity and further information around the: 
- Provision to provide incentives for early consultation for local development; 
- Proposal to require certifiers who are intending to issue a complying 

development certificate to give a copy of the proposed certificate, any plans and 
other applicable documents to Council; 

- Community participation plans and principles such as the proposed model 
plans, tools, guidance material and definitions on terminology (eg 'mandatory 
participation') are required for Council to provide substantial comments. 

 
COMMUNITY STRATEGIC PLAN 
 
Strategic Direction Delivery Program 2013-2017 
Sustainable Development. Provide Strategic Land Use Planning 

Services. 
Provide Development Assessment and 
Building Certification Services. 

 
FINANCIAL/RESOURCE IMPLICATIONS 
 
There are no foreseen financial or resource implications as a result of the 
recommendation proposed in this report. 
 
The planning reforms proposes a number of proposed templates, model plans, tools 
and guidance material that local councils will be required to use and develop. It is 
unclear at this stage what the timing and resource implications of these amendments 
will be. 
 
Source of Funds Yes/No Funding 

($) 
Comment 

Existing budget Yes  Review of the draft legislation 
has been carried out through 
Council's existing resources. 
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Reserve Funds No    
Section 94 No    
External Grants No    
Other No    

 
LEGAL, POLICY AND RISK IMPLICATIONS 
 
There are no foreseen legal, policy or significant risk implications as a result of the 
recommendations outlined within this report. 
 
The submission has been prepared in line with the Port Stephens Planning Strategy 
2011 (PSPS) adopted by Council to guide the operations of the Council, and the 
future growth and sustainability of the local government area (LGA) as well as other 
endorsed strategic plans.  
 
Risk Risk 

Ranking 
Proposed Treatments Within 

Existing 
Resources? 

There is a risk that 
Council will not endorse 
the submission resulting 
in Council missing the 
deadline to submit 
feedback on draft 
planning legislation 
updates. 

Low Support the submission and 
endorse the proposed 
recommendation. 

Yes 

 
SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
The aim of the Act is to facilitate ecologically sustainable development by integrating 
relevant economic, environmental and social considerations in decision-making about 
environmental planning and assessment. 
 
The objectives of the Act include promoting the social and economic welfare of the 
community and a better environment by the proper management, development and 
conservation of the State’s natural and other resources. The proposed Act is 
intended to provide increased opportunity for community participation in 
environmental planning and assessment. 
 
The objectives of the Act include promoting the timely delivery of business, 
employment and housing opportunities as well as to promote good design in the built 
environment. 
 
The Act aims to protect the environment, including the conservation of threatened 
and other species of native animals and plants. The objectives of the Act are to 
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promote the sharing of the responsibility for environmental planning and assessment 
between the different levels of government in the State. 
 
CONSULTATION 
 
Consultation with key internal stakeholders has been undertaken by the Strategy and 
Environment Section. 
 
Internal 
 
The following key staff were invited to provide feedback on the proposed submission: 
 
• Strategy and Environment Section; 
• Development Assessment and Compliance; 
• Community Development and Engagement Coordinator; 
• Asset Section Manager. 
 
External 
 
A two-way conversation with Councillors was held March 2017 to discuss the key 
issues and Councils submission prior to consideration of this recommendation.  
 
OPTIONS 
 
1) Accept the recommendations. 
2) Amend the recommendations. 
3) Reject the recommendations. 
 
ATTACHMENTS 
 
1) Submission to the State Government's draft planning legislation updates.    
 
COUNCILLORS ROOM 
 
Nil. 
 
TABLED DOCUMENTS 
 
Nil. 
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ITEM 5 - ATTACHMENT 1 SUBMISSION TO THE STATE GOVERNMENT'S 
DRAFT PLANNING LEGISLATION UPDATES. 

 
  

PORT STEPHENS COUNCIL 88 



MINUTES ORDINARY COUNCIL - 28 MARCH 2017 
ITEM 5 - ATTACHMENT 1 SUBMISSION TO THE STATE GOVERNMENT'S 
DRAFT PLANNING LEGISLATION UPDATES. 
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ITEM 5 - ATTACHMENT 1 SUBMISSION TO THE STATE GOVERNMENT'S 
DRAFT PLANNING LEGISLATION UPDATES. 
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ITEM 5 - ATTACHMENT 1 SUBMISSION TO THE STATE GOVERNMENT'S 
DRAFT PLANNING LEGISLATION UPDATES. 
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ITEM 5 - ATTACHMENT 1 SUBMISSION TO THE STATE GOVERNMENT'S 
DRAFT PLANNING LEGISLATION UPDATES. 
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ITEM 5 - ATTACHMENT 1 SUBMISSION TO THE STATE GOVERNMENT'S 
DRAFT PLANNING LEGISLATION UPDATES. 

 
  

PORT STEPHENS COUNCIL 93 



MINUTES ORDINARY COUNCIL - 28 MARCH 2017 
ITEM 5 - ATTACHMENT 1 SUBMISSION TO THE STATE GOVERNMENT'S 
DRAFT PLANNING LEGISLATION UPDATES. 
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ITEM 5 - ATTACHMENT 1 SUBMISSION TO THE STATE GOVERNMENT'S 
DRAFT PLANNING LEGISLATION UPDATES. 
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ITEM NO. 6 FILE NO: 17/30171 
 RM8 REF NO: PSC2013-00406 
 
POLICY REVIEW - COMPLIANCE 
 
REPORT OF: MATTHEW BROWN - DEVELOPMENT ASSESSMENT AND 

COMPLIANCE SECTION MANAGER  
GROUP: DEVELOPMENT SERVICES 
 

RECOMMENDATION IS THAT COUNCIL:  
 
1) Receive and note the submission (ATTACHMENT 1). 
2) Endorse the revised Compliance Policy shown at (ATTACHMENT 2). 
3) Revoke the Compliance Policy dated 26 November 2013 (minute no. 344) 

(ATTACHMENT 3). 
 
 

ORDINARY COUNCIL MEETING - 28 MARCH 2017 
COMMITTEE OF THE WHOLE RECOMMENDATION 

 Mayor Bruce MacKenzie 
Councillor Paul Le Mottee 
 
That the recommendation be adopted. 

 
ORDINARY COUNCIL MEETING - 28 MARCH 2017 
MOTION 

065 Councillor Chris Doohan 
Councillor John Nell 
 
It was resolved that Council: 
 
1) Receive and note the submission (ATTACHMENT 1). 
2) Endorse the revised Compliance Policy shown at (ATTACHMENT 

2). 
3) Revoke the Compliance Policy dated 26 November 2013 (minute no. 

344) (ATTACHMENT 3). 
 

 
BACKGROUND 
 
Council has a policy framework for the management and regulation of compliance 
matters in the Port Stephens Local Government Area (LGA). 
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On 13 December 2016 Council endorsed the Compliance Policy for the purposes of 
public exhibition and invited submissions on the policy. 
 
The purpose of this report is to advise Council of the submissions received during the 
exhibition period and recommend the updated policy be adopted. 
 
A total of one submission was received from Tomaree Ratepayers and Residents 
Association (TRRA) on the revised Compliance, Prosecution and Alternative Dispute 
resolution Policies (ATTACHMENT 1). In their submission, TRAA indicated they are 
focusing their comments specifically on their concerns with the Compliance Policy 
and accordingly this report to Council will also focus solely on the Compliance Policy. 
 
The comments from TRRA are noted.  The comments focused largely on specific 
matters and areas of judgment which are considered more of an operational matter 
rather than policy position. 
 
Given that there was only one (1) submission it is recommended the policy be 
adopted unchanged. 
 
Council staff will liaise direct with TRRA in relation to the specific points they raised in 
their submission. 
 
COMMUNITY STRATEGIC PLAN 
 
Strategic Direction Delivery Program 2013-2017 
Community Safety. Use Council's regulatory powers and 

Government legislation to enhance 
public safety. 

 
FINANCIAL/RESOURCE IMPLICATIONS 
 
The recommendation results in no direct financial implications for council. 
 
There are indirect financial savings to council that come with utilisation of the 
Compliance Policy as our framework for enforcement action, such as saving staff 
time by not investigating minor trivial matters with little impact.   
 
Source of Funds Yes/No Funding 

($) 
Comment 

Existing budget Yes  No additional funding is 
required. 

Reserve Funds No   
Section 94 No   
External Grants No   
Other No   
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LEGAL, POLICY AND RISK IMPLICATIONS 
 
There are no significant legal, policy or risk implications.   
 
The proposed method of addressing compliance matters is available to council 
currently under the Compliance Policy and legislation and both are legitimate ways to 
carry out enforcement action if required. 
 
Risk Risk 

Ranking 
Proposed Treatments Within 

Existing 
Resources? 

There is a risk that 
compliance and 
enforcement action will 
not be delivered 
consistently without the 
existing framework. 

Low Adopt the revised policy. Yes 

 
SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
There are no direct sustainability implications. 
 
CONSULTATION 
 
Consultation with key stakeholders has been undertaken by the Development 
Assessment and Compliance Section. 
 
Internal 
 
Consultation was undertaken with the Development Assessment and Compliance 
Sections, which is made up of the Building, Planning and Environmental Health and 
Compliance Units who make up our key internal stakeholders. The purpose of the 
liaison was to ascertain if there were any issues presented by the new approach and 
at the conclusion none were identified. 
 
External 
 
The revised policy was advertised in the Examiner and Council's website from 22 
December 2016 to 2 February 2017 seeking public comment. 
 
OPTIONS 
 
1) Accept the recommendations. 
2) Amend the recommendations. 
3) Reject the recommendations. 
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ATTACHMENTS 
 
1) Submission from TRRA.   
2) Revised Compliance Policy.   
3) Current Compliance Policy.    
 
COUNCILLORS ROOM 
 
Nil. 
 
TABLED DOCUMENTS 
 
Nil. 
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ITEM 6 - ATTACHMENT 1 SUBMISSION FROM TRRA. 
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ITEM 6 - ATTACHMENT 1 SUBMISSION FROM TRRA. 
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ITEM 6 - ATTACHMENT 1 SUBMISSION FROM TRRA. 
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ITEM 6 - ATTACHMENT 2 REVISED COMPLIANCE POLICY. 

 
  

PORT STEPHENS COUNCIL 103 



MINUTES ORDINARY COUNCIL - 28 MARCH 2017 
ITEM 6 - ATTACHMENT 2 REVISED COMPLIANCE POLICY. 
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ITEM 6 - ATTACHMENT 2 REVISED COMPLIANCE POLICY. 
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ITEM 6 - ATTACHMENT 2 REVISED COMPLIANCE POLICY. 
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ITEM 6 - ATTACHMENT 2 REVISED COMPLIANCE POLICY. 
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ITEM 6 - ATTACHMENT 2 REVISED COMPLIANCE POLICY. 
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ITEM 6 - ATTACHMENT 2 REVISED COMPLIANCE POLICY. 
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ITEM 6 - ATTACHMENT 2 REVISED COMPLIANCE POLICY. 
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ITEM 6 - ATTACHMENT 3 CURRENT COMPLIANCE POLICY. 
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ITEM 6 - ATTACHMENT 3 CURRENT COMPLIANCE POLICY. 
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ITEM 6 - ATTACHMENT 3 CURRENT COMPLIANCE POLICY. 
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ITEM 6 - ATTACHMENT 3 CURRENT COMPLIANCE POLICY. 
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ITEM 6 - ATTACHMENT 3 CURRENT COMPLIANCE POLICY. 
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ITEM 6 - ATTACHMENT 3 CURRENT COMPLIANCE POLICY. 
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ITEM 6 - ATTACHMENT 3 CURRENT COMPLIANCE POLICY. 
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ITEM 6 - ATTACHMENT 3 CURRENT COMPLIANCE POLICY. 
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ITEM 6 - ATTACHMENT 3 CURRENT COMPLIANCE POLICY. 
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ITEM 6 - ATTACHMENT 3 CURRENT COMPLIANCE POLICY. 
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ITEM NO. 7 FILE NO: 17/14094 
 RM8 REF NO: PSC2015-00513 
 
AUSTRALIA DAY EVENTS IN PORT STEPHENS 2017 
 
REPORT OF: STEPHEN CROWE - COMMUNICATIONS SECTION MANAGER  
GROUP: DEVELOPMENT SERVICES 
 

RECOMMENDATION IS THAT COUNCIL: 
 
1) Note this report on 2017 Council supported Australia Day activities held in Port 

Stephens. 
2) Approve the provision of $1,000 to the Karuah RSL Club to assist with the 

organisation of 2018 Australia Day activities in Karuah, to be reviewed after this 
event. 

3) Approve the continuation of funding arrangements for the Nelson Bay, 
Raymond Terrace and Lemon Tree Passage events.  

 
 

ORDINARY COUNCIL MEETING - 28 MARCH 2017 
COMMITTEE OF THE WHOLE RECOMMENDATION 

 Councillor Ken Jordan 
Councillor Steve Tucker 
 
That the recommendation be adopted. 

 
Councillor Peter Kafer left the meeting at 07:33pm. 
 
ORDINARY COUNCIL MEETING - 28 MARCH 2017 
MOTION 

066 Councillor Chris Doohan 
Councillor John Nell 
 
It was resolved that Council: 
 
1) Note this report on 2017 Council supported Australia Day activities 

held in Port Stephens. 
2) Approve the provision of $1,000 to the Karuah RSL Club to assist 

with the organisation of 2018 Australia Day activities in Karuah, to be 
reviewed after this event. 

3) Approve the continuation of funding arrangements for the Nelson 
Bay, Raymond Terrace and Lemon Tree Passage events.  
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BACKGROUND 
 
The purpose of this report is to provide Council with an overview of the planning and 
delivery of 2017 Australia Day activities held across the local government area and 
make recommendations to assist future events. 
In 2017, Council assisted Australia Day events in Port Stephens were held in four 
locations: 
 
• Fly Point, Nelson Bay - organised by the Australia Day Nelson Bay 

Subcommittee with Council financial support of $12,978; 
• Riverside Park, Raymond Terrace - organised by the Rotary Club of Raymond 

Terrace under agreement with Port Stephens Council with Council financial 
support of $12,978; 

• Henderson Park, Lemon Tree Passage - organised by the Lions Club of 
Tilligerry Peninsula Inc. with Council financial support of $3,030; and  

• Karuah RSL Club - organised by the Karuah RSL Club with Council financial 
support of $1,000. 

 
In addition to this, considerable staff time is devoted to planning, supporting and 
running the events with nine staff members also working on the day to ensure 
successful events.  
 
This year, a strength was the coordination of the events through the 355c committee 
and joint promotion across the local government area (LGA). Each location offered a 
range of activities that highlighted the different characteristic of locations around the 
region. 
All events experienced a damp start to the day, which did not dampen the 
enthusiasm of participants nor crowd numbers. 
 
The events at Raymond Terrace and Nelson Bay incorporated citizenship 
ceremonies, with Raymond Terrace also hosting the announcement of Council's 
2016 annual community awards. 
 
The Karuah event included a community auction which raised approximately $6,000 
for the Karuah, North Arm Cove and Limeburners Rural Fire Brigades, and 
culminated in a fireworks display in the evening.  
 
The event at Lemon Tree Passage was held for the first time in the new 
infrastructure, which included new seating and shade areas. The event started with a 
community breakfast. 
 
The agreement between Port Stephens Council and the Rotary Club of Raymond 
Terrace saw the club assume responsibility for the community elements, including all 
entertainment, market and community stalls, and speed boat demonstrations. As per 
the resolution from the Ordinary Council Meeting (12 April 2016), the Rotary Club of 
Raymond Terrace will conduct Australia Day celebrations for 2018, to be reviewed 
after that event. 
 

PORT STEPHENS COUNCIL 122 



MINUTES ORDINARY COUNCIL - 28 MARCH 2017 

Australia Day 355c Committee 
 
The redefined structure and membership of the Australia Day 355c Committee 
endorsed in April 2015 proved to be effective for the 2017 event. The inclusion of 
representatives from Lions Club of Tilligerry Peninsula and the Karuah RSL with 
representatives from Rotary Club of Raymond Terrace, and the Nelson Bay 
subcommittee, strengthened the coordination and information sharing across the 
region. 
 
Australia Day Ambassador 
 
Following the success of appointing one ambassador to speak at events in Raymond 
Terrace and Nelson Bay for 2016 Australia Day, the same approach was used for the 
2017 events. Port Stephens Council utilised the Australia Day Ambassador program 
via the Australia Day Council of NSW for the appointment of the 2017 ambassador.  
 
Paralympic medallist and legend, Liesl Tesch, was appointed the Port Stephens 
Australia Day Ambassador. Liesl presented her address at both Raymond Terrace 
and Nelson Bay and captivated the audiences with her engaging speeches. Liesl was 
very popular and gave very impressive and heartfelt speeches.  
 
While the opportunity for the Ambassador to visit more than two venues has been 
considered by the 355c Australia Day Committee, it was not achieved in 2017. At its 
review meeting in February, the Committee considered this for 2018 but felt the 
logistics were too challenging for one ambassador. It was also agreed the 
ambassadorial dinners (one at Raymond Terrace and Nelson Bay) be reintroduced 
and offered to the 2018 Ambassador.  
 
Port Stephens Annual Awards and Citizenship Ceremony 
 
As in previous years, the Port Stephens Annual Awards were announced at the 
Raymond Terrace ceremony. Most recipients then travelled to Nelson Bay where 
they were acknowledged as part of formal proceedings. There were 30 nominations 
for 17 nominees for a 2016 Port Stephens Annual Award, and seven recipients were 
awarded on Australia Day.  
 
The Annual Awards Assessment Panel agreed on a 'Cultural Endeavour' category to 
be introduced for the 2017 program to acknowledge those in the community that are 
contributing to the cultural development of Port Stephens. Other recommendations 
for review will be considered by the assessment panel later this year. 
 
Both venues also undertook citizen ceremonies with 20 people at Nelson Bay and 14 
at Raymond Terrace taking the pledge of citizenship. 
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Sponsors 
 
Each location attracted sponsors, both cash and in-kind, to support their activities. 
This support is invaluable and acknowledged by Council. Suez Environment Australia 
provided waste bins free of charge to the Nelson Bay, Raymond Terrace and Lemon 
Tree Passage events. 
 
Other sponsors were:  
 
Raymond Terrace - The Mutual Building Society, Raymond Terrace Bowling Club. 
 
Nelson Bay - Marquis Bathroom Products, Port Stephens Coaches, Woolworths, 
Bunnings Warehouse and 4Hire. 
 
COMMUNITY STRATEGIC PLAN 
 
Strategic Direction Delivery Program 2013-2017 
Governance and Civic Leadership. Manage the civic leadership and 

governance functions of Council. 
Manage relationships with all levels of 
government, stakeholder organisations 
and Hunter Councils Inc. 

 
FINANCIAL/RESOURCE IMPLICATIONS 
 
Cash funding for the events is sourced from Council and sponsors. Considerable in-
kind support is also received.  
 
As per the Ordinary Council Meeting dated 26 June 2012, Council endorsed funding 
for the Australia Day Nelson Bay subcommittee and Raymond Terrace Australia Day 
community group/s of $12,000 and this would increase by CPI each year. For 
Australia Day 2017, the amount of $12,978 was paid to the Australia Day Nelson Bay 
subcommittee and to the Rotary Club of Raymond Terrace. 
 
At its meeting on 23 July 2013, Council resolved that an annual amount of $3,000 be 
provided to the Lions Club of Tilligerry Peninsula Inc. for an event on the Tilligerry 
Peninsula. At its meeting on 12 April 2016, this amount was to be increased by CPI 
each year, subject to satisfactory reports of the expenditure of these funds.  For 
Australia Day 2017, the funding amount of $3,030 was paid to the Lions Club of 
Tilligerry Peninsula Inc. 
 
At is meeting on 12 April 2016, Council resolved to provide Karuah RSL a one off 
payment of $1,000 (not indexed at that time) for the 2017 event, to be reviewed. It is 
proposed that this amount be offered to Karuah again for the 2018 event.  
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Source of Funds Yes/No Funding 
($) 

Comment 

Existing budget Yes 29,986 To support community groups 
undertake Australia Day events. 

Reserve Funds No   
Section 94 No   
External Grants No   
Other No   

 
LEGAL, POLICY AND RISK IMPLICATIONS 
 
There are no legal or policy implications related to adopting the recommendations.  
 
Risk Risk 

Ranking 
Proposed Treatments Within 

Existing 
Resources? 

There is a risk that 
Council's reputation may 
be damaged to poorly 
organised events. 
 

Low The efficient operation of 
Council's 355c Australia Day 
Committee and partnership 
with community groups, has 
improved the coordination 
and management of 
Australia Day events in the 
local government area. 
Council staff and volunteers 
with clear plans and budgets. 

Yes 

There is risk that 
attendance at Australia 
Day events may 
decrease.  

Low Close involvement of the 
community in organisation 
and management of these 
activities. 

Yes 

 
SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
Adopting recommendations in this report will demonstrate Council's ongoing 
commitment to the efficient and coordinated management and support of community 
organised Australia Day activities in the local government area.  
 
CONSULTATION 
 
Internal 
 
Council's 355c Australia Day Committee met three times in the past 12 months to 
plan and coordinate events in the local government area. This also included a trial 
bulk purchase of flags for events.  
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The committee most recently met on 15 February 2015 to review this year's activities 
and begin planning for 2018.  
 
External 
 
Council staff from the Marketing and PR, Community Development and Engagement 
and Visitor Information and Events Units met regularly with the Nelson Bay 
subcommittee and the Rotary Club of Raymond Terrace during the development of 
their program.  
 
In recognition of their satisfaction with Council staff support, Rotary Club of Raymond 
Terrace recently awarded Pride of Workmanship Awards to Council staff. 
 
Staff (both administrative and outdoor based) are in regular contact with all groups to 
assist with the organisation of the events.  
 
OPTIONS 
 
1) Accept the recommendations. 
2) Amend the recommendations. 
3) Reject the recommendations. 
 
ATTACHMENTS 
 
Nil.  
 
COUNCILLORS ROOM 
 
Nil. 
 
TABLED DOCUMENTS 
 
Nil. 
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ITEM NO. 8 FILE NO: 16/476312 
 RM8 REF NO: PSC2016-02892 and 

PSC2016-02870 
 
PORT STEPHENS COUNCIL INTEGRATED PLANS, RESOURCE STRATEGY 
AND FEES AND CHARGES 2017-2018 
 
REPORT OF: WAYNE WALLIS - GENERAL MANAGER  
GROUP: GENERAL MANAGER'S OFFICE 
 
RECOMMENDATION IS THAT COUNCIL 
1) Endorse the draft Integrated Plans, Resource Strategy and Fees and Charges 

2017-2018 for public exhibition as outlined in this report. 
2) Place the draft Integrated Plans, Resource Strategy and Fees and Charges 

2017-2018 on public exhibition from 1 to 30 April 2017 and invite submissions. 
 
ORDINARY COUNCIL MEETING - 28 MARCH 2017 
COMMITTEE OF THE WHOLE RECOMMENDATION 

 Councillor Steve Tucker 
Councillor Paul Le Mottee 
 
That the recommendation be adopted. 

 
Councillor Peter Kafer returned to the meeting at 07:37pm. 
 
ORDINARY COUNCIL MEETING - 28 MARCH 2017 
MOTION 

067 Councillor Chris Doohan 
Councillor John Nell 
 
It was resolved that Council: 
 
1) Endorse the draft Integrated Plans, Resource Strategy and Fees and 

Charges 2017-2018 for public exhibition as outlined in this report. 
2) Place the draft Integrated Plans, Resource Strategy and Fees and 

Charges 2017-2018 on public exhibition from 1 to 30 April 2017 and 
invite submissions. 

 
 
BACKGROUND 
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The purpose of this report is to seek Council's endorsement to place the draft 
Integrated Plans 2013-2023 and the draft Resource Strategy 2013-2027 on public 
exhibition, together with the draft Fees and Charges 2017-2018 for the period 1 to 30 
April 2017 and invite submissions, in accordance with Section 405 and Section 
610(F) of the Local Government Act 1993. 
 
Exhibition requirements: 
 
As there are no changes to the Community Strategic Plan 2013-2023 nor to the 
Delivery Program 2013-2017 these do not require public exhibition; however for the 
convenience of members of the community the draft Operational Plan 2017-2021 are 
placed in a single document with the two other elements to demonstrate the 
integrated nature of these plans.  
 
The Resource Strategy comprises the draft Long Term Financial Plan 2017-2027, the 
Workforce Strategy 2013-2017 and the draft Strategic Asset Management Plan 2017-
2027. There are no changes to the Workforce Strategy so it will not be placed on 
public exhibition. 
 
Documents: 
 
The Long Term Financial Plan is required to be reviewed and rolled over annually, as 
are the Strategic Asset Management Plan and the Fees and Charges. For ease of 
reference by the community these are contained in separate documents for exhibition 
although the Fees and Charges form part of the Long Term Financial Plan.  
 
The draft Strategic Asset Management Plan 2017-2027 contains the long term 
infrastructure planning elements, and includes the town centres strategy. Individual 
asset management plans – previously included in the documents but not required to 
be exhibited – will be placed on Council's website and summaries are included in the 
draft Strategic Asset Management Plan 2017-2027 for each asset category. 
 
COMMUNITY STRATEGIC PLAN 
 
Strategic Direction Delivery Program 2013-2017 
A Sustainable Council. Council will maintain its underlying 

financial performance to budget at break 
even or better. 
Council will increase its revenue from 
non-rates sources. 
Manage risks across Council. 
Attract, retain and develop staff to meet 
current and future workforce needs. 
Provide enabling business support 
services for Council's operations. 
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FINANCIAL/RESOURCE IMPLICATIONS 
 
Council is required to adopt the Long Term Financial Plan and Fees and Charges 
before 30 June each year and cannot expend funds or charge fees unless the 
process, including public exhibition and consideration of submissions is undertaken. 
 
Source of Funds Yes/No Funding 

($) 
Comment 

Existing budget Yes   
Reserve Funds No   
Section 94 No   
External Grants No   
Other No   

 
LEGAL, POLICY AND RISK IMPLICATIONS 
 
Section 405 of the Local Government Act 1993 requires Council to have an 
Operational Plan and to publicly exhibit a draft; and to consider submissions received 
before adopting its Operational Plan.  
 
The legislation requires a detailed one year Operational Plan (2017-2018); however 
at Port Stephens Council plans are developed in detail for four years on a rolling 
basis, so the draft Operational Plan is for 2017-2021. The draft Operational Plan 
document contains the Statement of Revenue Policy and the draft Statement of 
Waste Management, together with the draft Budget Summary. 
 
Section 610(F) of the Local Government Act 1993 requires Council to exhibit the fees 
and charges it intends to put in place and invite submissions. 
 
Risk Risk 

Ranking 
Proposed Treatments Within 

Existing 
Resources? 

There is a risk that failure 
to follow the exhibition 
process will result in 
Council being unable to 
fund its operations. 

Low Adopt the recommendations. Yes 

There is a risk that failure 
to follow the exhibition 
process will result in loss 
of reputation. 

Low Adopt the recommendations. Yes 
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SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
The draft integrated plans have been formulated having regard to the principles of 
social equity and justice. They contain elements that address considerations of social 
implications throughout the Plans but especially in the actions associated with the 
Focus Areas 'Our Citizens' and 'Our Lifestyle'. The Plans associated with the Focus 
Areas 'Our Economy' and 'Our Environment' address the economic and 
environmental implications. 
 
The draft Fees and Charges 2017-2018 have economic implications: Council derives 
around a third of its revenue from fees and charges so it is imperative that the 
proposed fees are adopted within the statutory timeframe that is prior to 30 June 
2017. 
 
CONSULTATION 
 
Consultation with key stakeholders has been undertaken by Corporate Strategy & 
Planning, Finance Section and Asset Section. 
 
Internal 
 
• Responsible officers across Council have reviewed the fees and charges, 

including researching and benchmarking with other councils; and determining 
issues of affordability. 

• Input from Councillors was sought at a workshop on 21 February 2017. 
• The draft Operational Plan 2017-2021 and the Resource Strategy documents 

were developed in consultation with staff across Council. 
• Input was sought from Councillors for these Plans at a workshop on 13 

December 2016. 
 
External 
 
• The community of Port Stephens will be consulted and invited to make 

submissions should Council agree to the recommendations in this report. 
 
In accordance with local government legislation the draft plans will go on public 
exhibition from 1 to 30 April 2017 for 30 days. 
 
OPTIONS 
 
1) Accept the recommendations. 
2) Amend the recommendations. 
3) Reject the recommendations. 
 
ATTACHMENTS 
 
Nil.  
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COUNCILLORS ROOM 
 
Nil. 
 
TABLED DOCUMENTS 
 
1) Fees and Charges 2017-2018. 
2) Integrated Plans 2013-2023. 
3) Strategic Asset Management Plan 2017-2027. 
4) Long Term Financial Plan 2017-2027. 
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ITEM NO. 9 FILE NO: 17/54695 
 RM8 REF NO: PSC2017-00669 
 
AUDIT COMMITTEE MEMBERSHIP 
 
REPORT OF: WAYNE WALLIS - GENERAL MANAGER  
GROUP: GENERAL MANAGER'S OFFICE 
 

RECOMMENDATION IS THAT COUNCIL: 
 
1) Seek an expression of interest from members of the public to serve as 

independent members of Council's Audit Committee. 
2) Increase the number of independent members of the Audit Committee to three 

(3). 
3) Increase the allowance paid to independent Audit Committee members to $500 

per meeting attended. 
4) Adopt the revised Audit Committee Charter as detailed in (ATTACHMENT 1). 
 
 

ORDINARY COUNCIL MEETING - 28 MARCH 2017 
COMMITTEE OF THE WHOLE RECOMMENDATION 

 Councillor Ken Jordan 
Councillor Paul Le Mottee 
 
That the recommendation be adopted. 

 
ORDINARY COUNCIL MEETING - 28 MARCH 2017 
MOTION 

068 Councillor Chris Doohan 
Councillor John Nell 
 
It was resolved that Council: 
 
1) Seek an expression of interest from members of the public to serve 

as independent members of Council's Audit Committee. 
2) Increase the number of independent members of the Audit 

Committee to three (3). 
3) Increase the allowance paid to independent Audit Committee 

members to $500 per meeting attended. 
4) Adopt the revised Audit Committee Charter as detailed in 

(ATTACHMENT 1). 
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BACKGROUND 
 
The purpose of this report is to gain Council's approval to invite members of the 
public with appropriate skills and experience to lodge an expression of interest to 
serve as independent members of Council's Audit Committee. The current 
independent external Audit Committee representatives' term is due to expire on 30 
June 2017. 
 
At its meeting held on 9 February 2010 Council first resolved to establish an Audit 
Committee as an advisory committee of Council comprising two Councillors and two 
independent external members. It is now recommended that the independent 
membership be increased to three (3) members, to further broaden the range of 
expertise and experience of membership on the Committee. 
 
COMMUNITY STRATEGIC PLAN 
 
Strategic Direction Delivery Program 2013-2017 
Governance and Civic Leadership. Manage the civic leadership and 

governance functions of Council. 
Manage relationships with all levels of 
government, stakeholder organisations 
and Hunter Councils Inc. 

 
FINANCIAL/RESOURCE IMPLICATIONS 
 
The meeting allowance payable has been reviewed and a meeting allowance of $500 
per meeting is now considered appropriate to be paid to each independent external 
representative of the Audit Committee for each meeting attended. This allowance 
was originally set at $100 in 2010 and increased to $200 in 2013. 
 
The increase to $500 per meeting attended is consistent with other allowances paid 
when benchmarked with councils of a similar size. 
 
Source of Funds Yes/No Funding 

($) 
Comment 

Existing budget Yes $6,000 This is a potential increase of 
$4,400 per year which will be 
covered within existing budget. 

Reserve Funds No   
Section 94 No   
External Grants No   
Other No   
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LEGAL, POLICY AND RISK IMPLICATIONS 
 
The Audit Committee Charter is consistent with all relevant legislative requirements 
and Office of Local Government guidelines. 
 
It is proposed that the independent external membership be increased from two (2) to 
three (3) members. This will mean that the Committee will consist of five (5) voting 
members – two (2) elected members of Council (excluding the Mayor) and three (3) 
independent external members. The members of the Committee, taken collectively, 
will have a broad range of skills and experience relevant to Council's operations. 
 
The independent external members will be required to executive confidentiality 
agreements, complete pecuniary interest returns and comply with Council's Code of 
Conduct. 
 
Risk Risk 

Ranking 
Proposed Treatments Within 

Existing 
Resources? 

There is a risk that 
Council would not 
comply with the Office of 
Local Government 
guidelines if independent 
members are not 
appointed. 

Low Adopt the recommendations. Yes 

 
SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
It is considered that the Audit Committee will add significant rigour to Council's 
governance framework, risk control, compliance and financial reporting and will 
enhance Council's reputation, operations and financial sustainability. 
 
CONSULTATION 
 
Consultation with key stakeholders has been undertaken by the Office of the General 
Manager. 
 
Internal 
 
• General Manager 
• Governance Manager 
 
OPTIONS 
 
1) Accept the recommendations. 
2) Amend the recommendations. 
3) Reject the recommendations. 
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ATTACHMENTS 
 
1) Revised Audit Committee Charter 2017.    
 
COUNCILLORS ROOM 
 
Nil. 
 
TABLED DOCUMENTS 
 
Nil. 
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ITEM 9 - ATTACHMENT 1 REVISED AUDIT COMMITTEE CHARTER 2017. 
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ITEM 9 - ATTACHMENT 1 REVISED AUDIT COMMITTEE CHARTER 2017. 
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ITEM 9 - ATTACHMENT 1 REVISED AUDIT COMMITTEE CHARTER 2017. 
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ITEM 9 - ATTACHMENT 1 REVISED AUDIT COMMITTEE CHARTER 2017. 
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ITEM 9 - ATTACHMENT 1 REVISED AUDIT COMMITTEE CHARTER 2017. 
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ITEM 9 - ATTACHMENT 1 REVISED AUDIT COMMITTEE CHARTER 2017. 
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ITEM 9 - ATTACHMENT 1 REVISED AUDIT COMMITTEE CHARTER 2017. 
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ITEM 9 - ATTACHMENT 1 REVISED AUDIT COMMITTEE CHARTER 2017. 
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ITEM 9 - ATTACHMENT 1 REVISED AUDIT COMMITTEE CHARTER 2017. 
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ITEM 9 - ATTACHMENT 1 REVISED AUDIT COMMITTEE CHARTER 2017. 
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ITEM 9 - ATTACHMENT 1 REVISED AUDIT COMMITTEE CHARTER 2017. 
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ITEM 9 - ATTACHMENT 1 REVISED AUDIT COMMITTEE CHARTER 2017. 
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ITEM NO. 10 FILE NO: 17/53434 
 RM8 REF NO: A2004-0135 
 
PRIVACY MANAGEMENT PLAN 
 
REPORT OF: TONY WICKHAM - GOVERNANCE MANAGER  
GROUP: GENERAL MANAGER'S OFFICE 
 

RECOMMENDATION IS THAT COUNCIL: 
 
1) Revoke the Privacy Management Plan dated 10 March 2017 (Min No. 050); and 
2) Endorse the revised Privacy Management Plan shown at (ATTACHMENT 1). 
 
 

ORDINARY COUNCIL MEETING - 28 MARCH 2017 
COMMITTEE OF THE WHOLE RECOMMENDATION 

 Councillor Paul Le Mottee 
Councillor Ken Jordan 
 
That the recommendation be adopted. 

 
ORDINARY COUNCIL MEETING - 28 MARCH 2017 
MOTION 

069 Councillor Chris Doohan 
Councillor John Nell 
 
It was resolved that Council: 
 
1) Revoke the Privacy Management Plan dated 10 March 2017 (Min 

No. 050); and 
2) Endorse the revised Privacy Management Plan shown at 

(ATTACHMENT 1). 
 

 
BACKGROUND 
 
The purpose of this report is to seek Council adoption of the revised Privacy 
Management Plan (PMP). 
 
The Privacy and Personal Information Protection Act 1998 (the “PPIPA”) requires all 
councils to prepare a Privacy Management Plan outlining their policies and practices 
to ensure compliance with the requirements of that Act and the Health Records and 
Information Privacy Act 2002 (the HRIPA). 
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In particular, the object of this plan is to inform: 
 
• The community about how their personal information will be used, stored and 

accessed after it is collected by the Council; and 
• Council staff of their obligations in relation to handling personal information and 

when they can and cannot disclose, use or collect it. 
 
The Privacy and Personal Information Protection Act 1998 (“PPIPA”) provides for the 
protection of personal information and for the protection of the privacy of individuals. 
 
The Information and Privacy Commission provides a number of online resources and 
information to assist with the review of the PMP. Council has accessed these 
resources when conducting this review. 
 
The changes are relative minor in nature however they assist with ongoing 
compliance with PPIPA: 
 
• Inclusion of a privacy disclaimer to assist with overall compliance – see 

(ATTACHMENT 2) 'YOUR PRIVACY' of the PMP. 
• Changed the layout of each Principle for ease of reading. 
• Updated contact details under section 7.6. 
• Updated information relating to the NSW Civil and Administrative Tribunal 

(NCAT). 
• Conducted an overall administrative review, including version control consist 

with the organisational approach. 
 
COMMUNITY STRATEGIC PLAN 
 
Strategic Direction Delivery Program 2013-2017 
Governance and Civic Leadership. Manage the civic leadership and 

governance functions of Council. 
Manage relationships with all levels of 
government, stakeholder organisations 
and Hunter Councils Inc. 

 
FINANCIAL/RESOURCE IMPLICATIONS 
 
The implementation of the PMP will be undertaken within existing budget. 
 
Source of Funds Yes/No Funding 

($) 
Comment 

Existing budget Yes   
Reserve Funds No   
Section 94 No   
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External Grants No   
Other No   

 
LEGAL, POLICY AND RISK IMPLICATIONS 
 
Council is required to adopt a Privacy Management Plan under the Privacy and 
Personal Information Act 1998. 
 
Risk Risk 

Ranking 
Proposed Treatments Within 

Existing 
Resources? 

There is a risk that 
Council would be in 
breach of the Privacy 
and Personal Information 
Act 1998 if the Privacy 
Management Plan is not 
adopted. 

Low Adopt the recommendations. Yes 

There is a risk that 
Council may face legal 
action without the 
Privacy Management 
Plan in place. 

Low Adopt the recommendations. Yes 

 
SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
Nil. 
 
CONSULTATION 
 
Consultation with key stakeholders has been undertaken by the Governance and 
Legal Services Unit, which include the Information and Privacy Commission – via the 
on line services. 
 
OPTIONS 
 
1) Accept the recommendations. 
2) Amend the recommendations. 
3) Reject the recommendations. 
 
ATTACHMENTS 
 
1) 2017 Privacy Management Plan. (Provided under separate cover)    
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COUNCILLORS ROOM 
 
Nil. 
 
TABLED DOCUMENTS 
 
Nil. 
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ITEM NO. 11 FILE NO: 17/55422 
 RM8 REF NO: PSC2007-3003 
 
POLICY REVIEW: COUNCIL PROSECUTIONS POLICY 
 
REPORT OF: LISA MARSHALL - LEGAL SERVICES MANAGER  
GROUP: GENERAL MANAGER'S OFFICE 
 

RECOMMENDATION IS THAT COUNCIL:  
 
1) Receives and notes the submission (ATTACHMENT 3). 
2) Revokes the Council Prosecutions Policy dated 20 June 2000, Minute No. 319 

(ATTACHMENT 1). 
3) Adopts the revised Council Prosecutions Policy shown at (ATTACHMENT 2). 
 
 

ORDINARY COUNCIL MEETING - 28 MARCH 2017 
COMMITTEE OF THE WHOLE RECOMMENDATION 

 Councillor Geoff Dingle 
Councillor Ken Jordan 
 
That the recommendation be adopted. 

 
ORDINARY COUNCIL MEETING - 28 MARCH 2017 
MOTION 

070 Councillor Chris Doohan 
Councillor John Nell 
 
It was resolved that Council: 
 
1) Receives and notes the submission (ATTACHMENT 3). 
2) Revokes the Council Prosecutions Policy dated 20 June 2000, 

Minute No. 319 (ATTACHMENT 1). 
3) Adopts the revised Council Prosecutions Policy shown at 

(ATTACHMENT 2). 
 

 
BACKGROUND 
 
The purpose of this report is to provide Council with comments received as part of 
the public exhibition of the Council Prosecutions Policy ('Policy'). 
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On 13 December 2016 Council endorsed the Policy for the purposes of public 
exhibition and invited submissions on the Policy. One submission was received from 
the Tomaree Ratepayers and Residents Association (TRRA). While the submission 
was made in relation to three policies on public exhibition at the time – the 
Compliance Policy, Alternative Dispute Resolution Policy and the Council 
Prosecutions Policy – the primary focus of the submission was on the Compliance 
Policy. The remaining policies were implicated by reason that they represent possible 
avenues following on from the provisions of the Compliance Policy. No specific 
amendments to these policies were submitted. 
 
As such, no further action is required in relation to this Policy as a result of the 
submission. 
 
The revised Policy is presented for Council's determination.  
 
COMMUNITY STRATEGIC PLAN 
 
Strategic Direction Delivery Program 2013-2017 
Governance and Civic Leadership. Manage the civic leadership and 

governance functions of Council. 
Manage relationships with all levels of 
government, stakeholder organisations 
and Hunter Councils Inc. 

 
FINANCIAL/RESOURCE IMPLICATIONS 
 
Source of Funds Yes/No Funding 

($) 
Comment 

Existing budget Yes   
Reserve Funds No    
Section 94 No    
External Grants No    
Other No   

 
LEGAL, POLICY AND RISK IMPLICATIONS 
 
The Policy recognises the balance between Council's responsibility to enforce 
legislation and its ongoing objective of enhancing community relations and 
awareness. Council has a responsibility to try to ensure that breaches of the law are 
dealt with appropriately and to meet community expectation that pursuit of Council's 
enforcement functions will be undertaken in a consistent and equitable manner. 
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Risk Risk 
Ranking 

Proposed Treatments Within 
Existing 
Resources? 

There is a risk that lack 
of clear policy and 
principles will lead to an 
inconsistent and 
inequitable approach to 
Council's enforcement 
functions. 

Medium Adopt the recommendations. Yes 

 
SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
The endorsement of clear policy and principles will help ensure a consistent and 
equitable approach, and effective use of Council resources in relation to Council's 
enforcement functions. 
 
CONSULTATION 
 
Consultation with key stakeholders has been undertaken by the General Manager's 
Office. 
 
The Local Government Act 1993 requires Council to conduct public consultation on 
policies prior to final adoption. 
 
Internal 
 
• The Executive Team was consulted to seek management endorsement.  
• The General Manager was consulted to seek approval prior to Council 

consideration on 13 December 2016. 
 
External 
 
• Following Council endorsement, the draft revised Policy was placed on public 

exhibition in the Port Stephens Examiner and on Council's website from 22 
December 2016 to 2 February 2017 and public comment was sought.  

 
OPTIONS 
 
1) Accept the recommendations. 
2) Amend the recommendations. 
3) Reject the recommendations. 
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ATTACHMENTS 
 
1) Current Council Prosecutions Policy.   
2) Revised Council Prosecutions Policy.   
3) Submission received from Tomaree Ratepayers & Residents Association Inc.    
 
COUNCILLORS ROOM 
 
Nil. 
 
TABLED DOCUMENTS 
 
Nil. 
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2 February 2017 
 
The General Manager 
Port Stephens Council 
 
council@portstephens.nsw.gov.au   
 
Subject: Revised Compliance, Prosecution and Alternative Dispute Resolution Policies 
 
TRRA submits that the revised Compliance, Prosecution and Alternative Dispute 
Resolution (ADR) Policies miss the opportunity to address some serious community 
concerns about the way in which conditions of consent for Development Approvals, and 
other requirements of State laws are being enforced (or not) by Council. 
 
We have focused our comments on the Compliance Policy which is in our view the 
‘threshold’ policy that determines Council’s approach to enforcement.  Prosecutions and 
ADR proceedings are two options that might be applicable in some cases, and we 
acknowledge that the range of factors set out in those two policies are broadly 
appropriate.  Our concerns go more towards Council’s overall ‘tolerance’ of non-
compliant behaviour, and willingness to take action – which may in some cases lead to 
ADR or prosecution. 
 
Consultation 
 
The report to the Council meeting on 13 December 2016 on the revised compliance 
policy asserts that ‘Consultation with key stakeholders has been undertaken by the 
Development Assessment and Compliance Section who implement the policy.’ but also 
acknowledges that ‘external consultation has not occurred’.  The reports on the 
Prosecutions and ADR Policies similarly assert that ‘Consultation with key stakeholders has 
been undertaken by the General Manager's Office’. 
 
While we acknowledge that, as the reports note: ‘the updated [Policies] will be placed on 
public exhibition’ and that we now have the opportunity to comment, we submit that it was 
inaccurate and misleading to suggest in the reports that ‘key stakeholders’ had already 
been consulted.  
 
In relation to compliance, the wider community is the key stakeholder, and there are 
numerous public interest groups and associations which are to a greater or lesser extent 
representative of the community, complementing the role of elected Councillors. As a 
regular correspondent with Council on a range of compliance issues, we would regard 
TRRA as a key stakeholder in this respect.  TRRA was not consulted in the preparation 
of these revised policies and we are not aware of any other groups outside Council who 
were consulted. 
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Input from customer satisfaction surveys 
 
We also submit that in relation to this important issue, feedback should be available from 
Council’s ‘satisfaction surveys’. Results from the latest survey were published at in 
August 2016, but no questions appear to have been asked about general compliance, or 
about DA condition compliance specifically.   
 
However, in response to Q3, satisfaction levels with ‘ranger services’ – two categories 
and with ‘Managing illegal dumping’ are the lowest of all those ‘services’ listed in Table 1 
(and much lower than most others).  The graphic on page 10 purports to show a 
constant improvement in satisfaction with ‘managing illegal dumping’ since 2014, which 
is a misleading presentation given that the satisfaction level hardly changes between 
2015 and 2016. The graphics for ‘ranger services are at least accurate in showing no 
significant change in the consistently low levels over 5 years. 
 
Responses to questions on the built environment (Q4), the environment in general (Q5) 
and ‘appearance of your neighbourhood’ (Q6) show (despite improvements) significant 
levels of dissatisfaction (14.5%; 19.1% and 24.7% respectively) – while reasons for this 
are unknown, failures to enforce compliance with DA conditions, maintenance of vacant 
sites, illegal dumping etc. may well have contributed. 
 
The Compliance Policy 
 
The Compliance Policy claims to be based on the NSW Ombudsman’s Enforcement 
Guidelines for Councils, but we observe that it is considerably less detailed than the 
Model Policy suggested by the Ombudsman. 
 
While we have no problem with the principle of a ‘risk-based’ approach taken both in the 
revised Compliance Policy and the Ombudsman’s Guidelines. We accept that Council 
has limited resources available to devote to enforcement action, and that it is sensible to 
assess the level of ‘detriment’ being caused by non-compliance in any particular case. 
 
However, in the list of ‘Considerations when considering compliance action’ in the 
Appendix to the Compliance Policy, three items imply a relatively high threshold of 
‘detriment’ before compliance action would be justified: 

• ‘material damage or impact on human health or the environment’ (Technical 
breach); 

• ‘significant detrimental effect on the environment or does it constitute a risk to 
public health or safety’  (Magnitude of offence), and 

• ‘activity affected the natural or built environment and the health, safety and 
amenity of the area’ (Tangible impact) 

 
We submit that these criteria, while relevant, should not be read as ruling out the need 
for compliance action on other grounds. 
 
Experience suggests that Council staff are exercising their discretion inappropriately in 
some cases, and that insufficient weight is being given to the importance of ‘sending a 
message’ about tolerance of non-compliance.   
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A culture has been allowed to develop in recent years where landowners and developers 
do not expect enforcement action to be taken, of that even if it is, penalties will be minor.  
They too will understandably apply a risk assessment – if the costs of non-compliance 
are low, and the benefits significant, it is hardly surprising that many of them will ignore 
their legal obligations. 
 
Several recent publicly reported examples illustrate the apparent failure of Council to 
respond appropriately to community concerns about alleged non-compliance.  They are: 

• A composting plant at Eagleton 
• A sawmill at Medowie 
• Reclamation of mangrove swamps at Tanilba Bay 
• Dumping of contaminated spoil at Salt Ash and Willamtown. 

Council is well aware of the history of these cases and it is not necessary for us to go 
into detail. 
 
Other cases of poor enforcement include failure to ensure that vacant development sites 
are adequately maintained – long-running examples being vacant sites on Church Street 
Nelson bay and the former ‘Birubi Beach Resort’ at Gan Gan Rd, Anna Bay. 
 
The Principles/Considerations in the Appendix to the Compliance Policy are generally 
sound, but their effectiveness depends on how they are interpreted and implemented. As 
explained above, we submit that a basically sound policy has not, in recent years, been 
implemented with sufficient regard to the public interest in ensuring that everyone in the 
community has to follow the rules.  
 
We note that one principle is that: ‘Council will act in a manner that is impartial and 
objective when investigating matters of alleged non-compliance.’ and conflict of interest 
is mentioned under the ‘Public Interest’ consideration. We submit that this needs to be 
strengthened with an express requirement that any conflicts of interest, whether 
pecuniary or non-pecuniary, should be disclosed by any Councillor or officer involved in 
compliance matters.  
 
Conclusion 
 
We look forward to our concerns being addressed in the reports to Council on these 
three policies, and in appropriate changes to the policies to send a clearer message that 
Council is serious about enforcing conditions and requirements. 
 
 
Nigel Waters 
Convenor, Planning Committee 
Tomaree Ratepayers & Residents Association Inc. 
0407 230 342  
planning@trra.com.au  
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ITEM NO. 12 FILE NO: 17/55446 
 RM8 REF NO: PSC2008-9962 
 
POLICY REVIEW: ALTERNATIVE DISPUTE RESOLUTION POLICY 
 
REPORT OF: LISA MARSHALL - LEGAL SERVICES MANAGER  
GROUP: GENERAL MANAGER'S OFFICE 
 

RECOMMENDATION IS THAT COUNCIL:  
 
1) Receives and notes the submission (ATTACHMENT 3). 
2) Revokes the Alternative Dispute Resolution Policy dated 29 April 2009, Minute 

No. 117 (ATTACHMENT 1). 
3) Adopts the revised Alternative Dispute Resolution Policy shown at 

(ATTACHMENT 2). 
 
 

ORDINARY COUNCIL MEETING - 28 MARCH 2017 
COMMITTEE OF THE WHOLE RECOMMENDATION 

 Mayor Bruce MacKenzie 
Councillor Paul Le Mottee 
 
That the recommendation be adopted. 

 
ORDINARY COUNCIL MEETING - 28 MARCH 2017 
MOTION 

071 Councillor Chris Doohan 
Councillor John Nell 
 
It was resolved that Council: 
 
1) Receives and notes the submission (ATTACHMENT 3). 
2) Revokes the Alternative Dispute Resolution Policy dated 29 April 

2009, Minute No. 117 (ATTACHMENT 1). 
3) Adopts the revised Alternative Dispute Resolution Policy shown at 

(ATTACHMENT 2). 
 

 
BACKGROUND 
 
The purpose of this report is to provide Council with comments received as part of 
the public exhibition of the Alternative Dispute Resolution Policy ('Policy'). 
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On 13 December 2016 Council endorsed the Policy for the purposes of public 
exhibition and invited submissions on the Policy. One submission was received from 
the Tomaree Ratepayers and Residents Association (TRRA). While the submission 
was made in relation to three policies on public exhibition at the time – the 
Compliance Policy, Alternative Dispute Resolution Policy and the Council 
Prosecutions Policy – the primary focus of the submission was on the Compliance 
Policy. The remaining policies were implicated by reason that they represent possible 
avenues following on from the provisions of the Compliance Policy. No specific 
amendments to these policies were submitted. 
 
As such, no further action is required in relation to this Policy as a result of the 
submission. 
 
The revised Policy is presented for Council's determination.  
 
COMMUNITY STRATEGIC PLAN 
 
Strategic Direction Delivery Program 2013-2017 
Governance and Civic Leadership. Manage the civic leadership and 

governance functions of Council. 
Manage relationships with all levels of 
government, stakeholder organisations 
and Hunter Councils Inc. 

 
FINANCIAL/RESOURCE IMPLICATIONS 
 
Source of Funds Yes/No Funding 

($) 
Comment 

Existing budget Yes   
Reserve Funds No   
Section 94 No   
External Grants No   
Other No   

 
LEGAL, POLICY AND RISK IMPLICATIONS 
 
Due to its business, community and regulatory roles, Council can find itself dealing 
with conflict in many areas including the building, development assessment & 
planning areas, and neighbourhood disputes over trees, noise, odours and animals. 
Many of these disputes may be dealt with effectively by staff as they arise, however 
at times some disputes may escalate into significant issues which consume 
considerable time, energy and community money to address. 
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Mediation, negotiation, facilitation and other forms of Alternative Dispute Resolution 
can be used when appropriate to assist to resolve difficult disputes or as an 
alternative to the expensive and time-consuming option of litigation. 
 
Risk Risk 

Ranking 
Proposed Treatments Within 

Existing 
Resources? 

There is a risk that lack 
of clear policy and 
principles in relation to 
alternative dispute 
resolution will lead to 
time-consuming and 
costly litigation, and 
more conflict in dispute 
handling processes. 

Medium Accept the 
recommendations. 

Yes 

 
SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
The endorsement of clear policy and principles will help ensure a consistent 
approach and effective use of Council resources in relation to enforcement and 
dispute handling. 
 
The Alternative Dispute Resolution process endeavours to: 
 
• establish a clear, consistent and fair process to help address disputes; 
• provide an alternative dispute handling process that is less formal and more 

cooperative than litigation; 
• save time and costs; 
• reduce conflict in the dispute handling process. 
 
CONSULTATION 
 
Consultation with key stakeholders has been undertaken by the General Manager's 
Office. 
 
The Local Government Act 1993 requires Council to conduct public consultation on 
policies prior to adoption. 
 
Internal 
 
• The Executive Team was consulted to seek management endorsement.  
• The General Manager was consulted to seek approval prior to Council 

consideration on 13 December 2016. 
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External 
 
• Following Council endorsement, the draft revised Policy was placed on public 

exhibition in the Port Stephens Examiner and on Council's website from 22 
December 2016 to 2 February 2017 and public comment was sought. 

 
OPTIONS 
 
1) Accept the recommendations. 
2) Amend the recommendations. 
3) Reject the recommendations. 
 
ATTACHMENTS 
 
1) Current Alternative Dispute Resolution Policy.   
2) Revised Alternative Dispute Resolution Policy.   
3) Submission received from Tomaree Ratepayers & Residents Association Inc.    
 
COUNCILLORS ROOM 
 
Nil. 
 
TABLED DOCUMENTS 
 
Nil. 
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ITEM 12 - ATTACHMENT 1 CURRENT ALTERNATIVE DISPUTE RESOLUTION 
POLICY. 

 
  

PORT STEPHENS COUNCIL 170 



MINUTES ORDINARY COUNCIL - 28 MARCH 2017 
ITEM 12 - ATTACHMENT 1 CURRENT ALTERNATIVE DISPUTE RESOLUTION 
POLICY. 
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2 February 2017 
 
The General Manager 
Port Stephens Council 
 
council@portstephens.nsw.gov.au   
 
Subject: Revised Compliance, Prosecution and Alternative Dispute Resolution Policies 
 
TRRA submits that the revised Compliance, Prosecution and Alternative Dispute 
Resolution (ADR) Policies miss the opportunity to address some serious community 
concerns about the way in which conditions of consent for Development Approvals, and 
other requirements of State laws are being enforced (or not) by Council. 
 
We have focused our comments on the Compliance Policy which is in our view the 
‘threshold’ policy that determines Council’s approach to enforcement.  Prosecutions and 
ADR proceedings are two options that might be applicable in some cases, and we 
acknowledge that the range of factors set out in those two policies are broadly 
appropriate.  Our concerns go more towards Council’s overall ‘tolerance’ of non-
compliant behaviour, and willingness to take action – which may in some cases lead to 
ADR or prosecution. 
 
Consultation 
 
The report to the Council meeting on 13 December 2016 on the revised compliance 
policy asserts that ‘Consultation with key stakeholders has been undertaken by the 
Development Assessment and Compliance Section who implement the policy.’ but also 
acknowledges that ‘external consultation has not occurred’.  The reports on the 
Prosecutions and ADR Policies similarly assert that ‘Consultation with key stakeholders has 
been undertaken by the General Manager's Office’. 
 
While we acknowledge that, as the reports note: ‘the updated [Policies] will be placed on 
public exhibition’ and that we now have the opportunity to comment, we submit that it was 
inaccurate and misleading to suggest in the reports that ‘key stakeholders’ had already 
been consulted.  
 
In relation to compliance, the wider community is the key stakeholder, and there are 
numerous public interest groups and associations which are to a greater or lesser extent 
representative of the community, complementing the role of elected Councillors. As a 
regular correspondent with Council on a range of compliance issues, we would regard 
TRRA as a key stakeholder in this respect.  TRRA was not consulted in the preparation 
of these revised policies and we are not aware of any other groups outside Council who 
were consulted. 
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Input from customer satisfaction surveys 
 
We also submit that in relation to this important issue, feedback should be available from 
Council’s ‘satisfaction surveys’. Results from the latest survey were published at in 
August 2016, but no questions appear to have been asked about general compliance, or 
about DA condition compliance specifically.   
 
However, in response to Q3, satisfaction levels with ‘ranger services’ – two categories 
and with ‘Managing illegal dumping’ are the lowest of all those ‘services’ listed in Table 1 
(and much lower than most others).  The graphic on page 10 purports to show a 
constant improvement in satisfaction with ‘managing illegal dumping’ since 2014, which 
is a misleading presentation given that the satisfaction level hardly changes between 
2015 and 2016. The graphics for ‘ranger services are at least accurate in showing no 
significant change in the consistently low levels over 5 years. 
 
Responses to questions on the built environment (Q4), the environment in general (Q5) 
and ‘appearance of your neighbourhood’ (Q6) show (despite improvements) significant 
levels of dissatisfaction (14.5%; 19.1% and 24.7% respectively) – while reasons for this 
are unknown, failures to enforce compliance with DA conditions, maintenance of vacant 
sites, illegal dumping etc. may well have contributed. 
 
The Compliance Policy 
 
The Compliance Policy claims to be based on the NSW Ombudsman’s Enforcement 
Guidelines for Councils, but we observe that it is considerably less detailed than the 
Model Policy suggested by the Ombudsman. 
 
While we have no problem with the principle of a ‘risk-based’ approach taken both in the 
revised Compliance Policy and the Ombudsman’s Guidelines. We accept that Council 
has limited resources available to devote to enforcement action, and that it is sensible to 
assess the level of ‘detriment’ being caused by non-compliance in any particular case. 
 
However, in the list of ‘Considerations when considering compliance action’ in the 
Appendix to the Compliance Policy, three items imply a relatively high threshold of 
‘detriment’ before compliance action would be justified: 

• ‘material damage or impact on human health or the environment’ (Technical 
breach); 

• ‘significant detrimental effect on the environment or does it constitute a risk to 
public health or safety’  (Magnitude of offence), and 

• ‘activity affected the natural or built environment and the health, safety and 
amenity of the area’ (Tangible impact) 

 
We submit that these criteria, while relevant, should not be read as ruling out the need 
for compliance action on other grounds. 
 
Experience suggests that Council staff are exercising their discretion inappropriately in 
some cases, and that insufficient weight is being given to the importance of ‘sending a 
message’ about tolerance of non-compliance.   
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A culture has been allowed to develop in recent years where landowners and developers 
do not expect enforcement action to be taken, of that even if it is, penalties will be minor.  
They too will understandably apply a risk assessment – if the costs of non-compliance 
are low, and the benefits significant, it is hardly surprising that many of them will ignore 
their legal obligations. 
 
Several recent publicly reported examples illustrate the apparent failure of Council to 
respond appropriately to community concerns about alleged non-compliance.  They are: 

• A composting plant at Eagleton 
• A sawmill at Medowie 
• Reclamation of mangrove swamps at Tanilba Bay 
• Dumping of contaminated spoil at Salt Ash and Willamtown. 

Council is well aware of the history of these cases and it is not necessary for us to go 
into detail. 
 
Other cases of poor enforcement include failure to ensure that vacant development sites 
are adequately maintained – long-running examples being vacant sites on Church Street 
Nelson bay and the former ‘Birubi Beach Resort’ at Gan Gan Rd, Anna Bay. 
 
The Principles/Considerations in the Appendix to the Compliance Policy are generally 
sound, but their effectiveness depends on how they are interpreted and implemented. As 
explained above, we submit that a basically sound policy has not, in recent years, been 
implemented with sufficient regard to the public interest in ensuring that everyone in the 
community has to follow the rules.  
 
We note that one principle is that: ‘Council will act in a manner that is impartial and 
objective when investigating matters of alleged non-compliance.’ and conflict of interest 
is mentioned under the ‘Public Interest’ consideration. We submit that this needs to be 
strengthened with an express requirement that any conflicts of interest, whether 
pecuniary or non-pecuniary, should be disclosed by any Councillor or officer involved in 
compliance matters.  
 
Conclusion 
 
We look forward to our concerns being addressed in the reports to Council on these 
three policies, and in appropriate changes to the policies to send a clearer message that 
Council is serious about enforcing conditions and requirements. 
 
Nigel Waters 
Convenor, Planning Committee 
Tomaree Ratepayers & Residents Association Inc. 
0407 230 342   
planning@trra.com.au  
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ITEM NO. 13 FILE NO: 17/61512 
 RM8 REF NO: PSC2017-03945 
 
REQUEST FOR FINANCIAL ASSISTANCE 
 
REPORT OF: WAYNE WALLIS - GENERAL MANAGER  
GROUP: GENERAL MANAGER'S OFFICE 
 

RECOMMENDATION IS THAT COUNCIL:  
 
1) Approves provision of financial assistance under Section 356 of the Local 

Government Act 1993 from the respective Mayor and Ward Funds to the 
following: 

a. East Ward Funds – Cr John Nell – Seaside Singers – donation towards venue 
hire fees. 

b. East Ward Funds – Cr Sally Dover – Port Stephens Real Futures Association – 
donation towards completion of the Real Futures project at Tomaree High 
School. 

 
 

ORDINARY COUNCIL MEETING - 28 MARCH 2017 
COMMITTEE OF THE WHOLE RECOMMENDATION 

 Councillor John Nell 
Councillor Geoff Dingle 
 
That the recommendation be adopted. 

 
ORDINARY COUNCIL MEETING - 28 MARCH 2017 
MOTION 

072 Councillor Chris Doohan 
Councillor John Nell 
 
It was resolved that Council approves provision of financial assistance 
under Section 356 of the Local Government Act 1993 from the respective 
Mayor and Ward Funds to the following: 
 
a. East Ward Funds – Cr John Nell – Seaside Singers – donation 

towards venue hire fees. 
b. East Ward Funds – Cr Sally Dover – Port Stephens Real Futures 

Association – donation towards completion of the Real Futures 
project at Tomaree High School. 
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BACKGROUND 
 
The purpose of this report is to determine and, where required, authorise payment of 
financial assistance to recipients judged by Councillors as deserving of public 
funding. The Financial Assistance Policy gives Councillors a wide discretion either to 
grant or to refuse any requests. 
 
Council's Financial Assistance Policy provides the community and Councillors with a 
number of options when seeking financial assistance from Council. Those options 
being: 
 
1. Mayoral Funds 
2. Rapid Response 
3. Community Financial Assistance Grants – (bi-annually)  
4. Community Capacity Building 
 
Council is unable to grant approval of financial assistance to individuals unless it is 
performed in accordance with the Local Government Act 1993. This would mean that 
the financial assistance would need to be included in the Operational Plan or Council 
would need to advertise for 28 days of its intent to grant approval. Council can make 
donations to community groups. 
 
The requests for financial assistance are shown below: 
 
EAST WARD – Councillors Dover, Morello & Nell 
 
Seaside Singers Donation towards venue hire. $1,500 
Port Stephens Real 
Futures Association 

Donation towards completion of Real 
Futures project at Tomaree High School. 

$1,000 

 
COMMUNITY STRATEGIC PLAN 
 
Strategic Direction Delivery Program 2013-2017 
Governance and Civic Leadership. Manage the civic leadership and 

governance functions of Council. 
Manage relationships with all levels of 
government, stakeholder organisations and 
Hunter Councils Inc. 

 
FINANCIAL/RESOURCE IMPLICATIONS 
 
Source of Funds Yes/No Funding 

($) 
Comment 

Existing budget Yes  Within existing budget. 
Reserve Funds No   
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Source of Funds Yes/No Funding 
($) 

Comment 

Section 94 No   
External Grants No   
Other No   

 
LEGAL AND POLICY IMPLICATIONS 
 
To qualify for assistance under Section 356(1) of the Local Government Act 1993, the 
purpose must assist the Council in the exercise of its functions. Functions under the 
Act include the provision of community, culture, health, sport and recreation services 
and facilities. 
 
The policy interpretation required is whether the Council believes that: 
 
a) applicants are carrying out a function, which it, the Council, would otherwise 

undertake; 
b) the funding will directly benefit the community of Port Stephens; 
c) applicants do not act for private gain. 
 
Risk Risk 

Ranking 
Proposed Treatments Within 

Existing 
Resources? 

There is a risk that 
Council may set a 
precedent when 
allocating funds to the 
community and an 
expectation those funds 
will always be available. 

Low Adopt the 
recommendations. 

Yes 

 
SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
Nil. 
 
CONSULTATION 
 
Consultation with key stakeholders has been undertaken by the General Manager's 
unit. 
 
Consultation has been taken with the key stakeholders to ensure budget 
requirements are met and approved. 
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OPTIONS 
 
1) Accept the recommendation. 
2) Vary the dollar amount before granting each or any request. 
3) Decline to fund all the requests. 
 
ATTACHMENTS 
 
Nil. 
 
COUNCILLORS ROOM 
 
Nil. 
 
TABLED DOCUMENTS 
 
Nil. 
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ITEM NO. 14 FILE NO: 17/61290 
 RM8 REF NO: PSC2017-00015 
 
INFORMATION PAPERS 
 
REPORT OF: WAYNE WALLIS - GENERAL MANAGER  
GROUP: GENERAL MANAGER'S OFFICE 
 

RECOMMENDATION IS THAT THAT COUNCIL:  
 
Receives and notes the Information Papers listed below being presented to Council 
on 28 March 2017. 
 
 
No: Report Title Page: 
 
1 Destination Port Stephens Funding Agreement 2017 199 
2 Community Engagement Activities - Annual Report 202 
3 Cash and Investments held as at 28 February 2017 205 
4 Designated Persons' Return 209  
 
 
ORDINARY COUNCIL MEETING - 28 MARCH 2017 
COMMITTEE OF THE WHOLE RECOMMENDATION 

 Councillor John Nell 
Councillor Ken Jordan 
 
That the recommendation be adopted. 

 
073 Councillor John Nell 

Councillor Steve Tucker 
 
It was resolved that Council move out of Committee of the Whole. 
 

 
ORDINARY COUNCIL MEETING - 28 MARCH 2017 
MOTION 

074 Councillor Chris Doohan 
Councillor John Nell 
 
It was resolved that Council receives and notes the Information Papers 
listed below being presented to Council on 28 March 2017. 
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No: Report Title 
 
1 Destination Port Stephens Funding Agreement 2017 
2 Community Engagement Activities - Annual Report 
3 Cash and Investments held as at 28 February 2017 
4 Designated Persons' Return 
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INFORMATION PAPERS 
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ITEM NO. 1 FILE NO: 17/53719 
 RM8 REF NO: PSC2017-00241 
 
DESTINATION PORT STEPHENS FUNDING AGREEMENT 2017 
 
 
REPORT OF: DAVID ROWLAND - STRATEGY AND ENVIRONMENT SECTION 

MANAGER  
GROUP: DEVELOPMENT SERVICES 
 
BACKGROUND 
 
The purpose of this report is to inform Council on the renewal of a three year funding 
agreement with Port Stephens Tourism Limited (PSTL) trading as Destination Port 
Stephens (DPS). 
 
Destination Port Stephens was established in July 2015 as a not for profit, 
incorporated membership association managed by a board of nine industry 
representatives including two representatives from Port Stephens Council, currently 
Mike McIntosh and Janelle Gardner.  
 
As part of a three year performance based agreement (which commenced on 1 July 
2015), Council committed seed funding of $390,000 per annum to DPS to allow the 
organisation to promote Port Stephens to key domestic and international visitors 
markets, provide product development support, and drive visitation and visitor spend 
to Port Stephens. These funds are sourced from the Special Rate Variation. 
 
DPS was required to leverage these funds via a range of strategies including grant 
funding, marketing partnerships, advertising revenue and sponsorship and, as part of 
the agreement, report on a number of key performance indicators on an annual 
basis. 
 
Over the past three years, DPS has continued to exceed the expectations of Council. 
The organisation has a strong and engaged membership, an industry led board and 
is considered a leading model for effective Council and industry tourism partnerships 
across the state. 
 
Over the past three years, the organisation has delivered the following achievements: 
 
• Securing $734,750 from the NSW State Government Visitor Economy Fund for 

domestic, international and business marketing activities. 
• Securing $114,398 from the Australian Federal Government Export Marketing 

Development Grant program for international marketing and product 
development activities. 

• Growing membership to a total of 311 (from 213 in 2013-2014). 
• Supporting the development of the Naturefest, Love Sea Food and the Love 

Summer. Love Nelson Bay events. 
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• Growing the Port Stephens Facebook page to 23,000 followers and Instagram 
page to 6,700 followers. 

• Securing $423,000 in industry funds for co-operative marketing programs. 
 
Port Stephens is recognised as one of the key regional tourism destinations in NSW 
and attracts a broad range of domestic and international visitors each year. In the 
2015-2016 year, Port Stephens welcomed 2,082,400 domestic visitor nights, 750,840 
day visitors and 150,000 international visitor nights. These visitors spent an 
estimated $372,000,000 and directly employed approximately 1,669 people.  
 
To ensure the ongoing stability and continued success of the Port Stephens visitor 
economy, a new three year funding agreement has been approved by Council's 
Executive Leadership Team.  
 
This ongoing support of DPS highlights Councils commitment to the Port Stephens 
Visitor Economy and will allow the organisation to continue with existing destination 
marketing strategies, create new opportunities for the local visitor economy and 
provide support and advocacy to tourism based business in Port Stephens. 
 
The organisation will act as the key point of contact for the new State Government 
Destination Networks. Port Stephens is part of the Sydney Surrounds North 
Destination Network which covers a large area from the Blue Mountains, Central 
Coast and the Hunter. 
 
The Destination Networks have been established to provide support, information and 
services to local tourism organisations including the coordination of the Regional 
Visitor Economy Fund, implementing professional development programs and acting 
as a conduit between State Government tourism strategies and the regional tourism 
organisations. 
 
The value of having a strong, united organisation which has the support of both the 
tourism industry and Council will become more and more important over the next few 
years. The ability to cut through and clearly communicate the opportunities Port 
Stephens can provide towards meeting the State Governments goal of doubling 
overnight visitation by 2020 will ensure the long term support of Destination NSW and 
the new Destination Networks. 
 
Council will continue to work closely with DPS, regional tourism neighbors and all 
layers of government to ensure an innovative and collaborative approach to growing 
the visitor economy and delivering on the community's vision of a great lifestyle in a 
treasured environment. 
 
ATTACHMENTS 
 
Nil.  
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COUNCILLORS ROOM 
 
Nil. 
 
TABLED DOCUMENTS 
 
Nil. 
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ITEM NO. 2 FILE NO: 17/15271 
 RM8 REF NO: PSC2014-01768-03 
 
COMMUNITY ENGAGEMENT ACTIVITIES - ANNUAL REPORT 
 
REPORT OF: STEPHEN CROWE - COMMUNICATIONS SECTION MANAGER  
GROUP: DEVELOPMENT SERVICES 
 
 
The purpose of this report is to provide an update on community engagement 
activities undertaken from January to December 2016. 
 
BACKGROUND 
 
Council's approach to community engagement was significantly modified following a 
sustainability review of the social planning unit in 2014. This included a review and 
significant update of the community engagement materials and mechanisms utilised 
by Council. 
 
Council's former approach to Community Engagement included a policy, a toolkit for 
staff and was facilitated by a de-centralised, internal staff Community Engagement 
Panel. An external Residents Panel was also utilised. While the approach was 
robust, its delivery and adoption was at times, inconsistent across Council. 
 
The current community engagement framework consists of a simplified engagement 
spectrum of three levels of increasing engagement activities with seven common 
steps for implementation. The revised framework provides staff with a systematic 
approach, one which is facilitated by Community Development and Engagement 
(CD&E) in conjunction with responsible officers. 
 
The CD&E Unit was set up within the Communications Section with a brief to 
strengthen Council’s engagement with its community and implement the use of the 
framework across the organisation. This change of approach recognises that all staff 
currently undertake community engagement to some degree and this framework 
helps to organise and record the outcomes of their engagement. 
 
The CD&E Unit not only provides an advisory service to other areas of Council on 
how to engage our community but also undertakes community engagement planning 
and activities on complex projects in conjunction with internal content owners across 
the organisation. 
 
The CD&E Unit and the project owner assign a level of engagement to a specific 
project, strategy, plan or service at the beginning of the project. The early inclusion of 
Community Engagement and Communications (CEC) plan at the early stage of the 
project helps to ensure that the project will achieve effective community consultation 
as widely as possible and meet community expectations in their ability to comment 
on projects. 
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Activity In The Past 12 Months 
  
During 2016, there were several significant service improvements in the CD&E Unit 
which included: 
 
 Development and introduction of a staff training package for Community 

Engagement; 
 Refreshed and more detailed community database (formerly known as 

Residents Panel)  - approximately 1,900 records; 
 Introduction of an online engagement platform, EngagementHQ, specifically 

designed to undertake engagement activities in the online arena;  
 Better and more consistent reporting methods; and 
 Increased use of social media to increase engagement levels. 
 
A significant improvement was the timely distribution of the 2016-2017 capital works 
brochure (approximately 23,500 copies) sent via Council's second rates notice and 
more detailed, up to date capital works program page on Council's website. This 
page is now refreshed regularly to ensure its currency for resident and ratepayers, 
with the aim of developing an online interactive map of the local government area.  
 
Using the Customer Satisfaction Survey as a benchmark, it can be argued that there 
has been an increase in engagement overall by comparing last year's numbers of 
people completing the General Customer Satisfaction Survey of 744 in 2015 with 
1,113 in 2016. The increase could be attributed to the community's interest in local 
government as a result of the merger environment. The increase in contributors was 
supported by the use of EngagementHQ and other online means such as Facebook.  
 
Results to the question in the General Customer Satisfaction Survey regarding 'Do 
you feel you have opportunities to have genuine input into Council's decision-making 
on policies and matters that affect you?' have seen significant improved results. In 
particular, respondents in the 'never' category are on a declining trend since 2012, 
with the 'never' category being reduced from 16.16% in 2015 to 9.69% in 2016.  
 
Further improvements scheduled in 2017 include: 
 
 Rollout of staff training package for Community Engagement; 
 Commitment to provide regular updates to community database members; 
 Promotion of the use of EngagementHQ as an online consultation tool within the 

organisation; 
 Enhanced coverage of capital works projects via Council's website; and 
 Significant increase in the use of targeted and measurable social media 

campaigns to reach our intended audience more often and in greater numbers. 
 
The following table, which collates the information provided to the Executive 
Leadership Team on a quarterly basis, shows a substantial increase in the collection 
of data for Level 1 projects. This has been as a result of a significant improvement in 
the collection of this data since July 2016, which has resulted in a clearer picture of 
the spread of projects across the three levels. 
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Community engagement activities: 
 
Month Level 1 - Inform Level 2 - Consult Level 3 - Involve 
January 0 2 6 
February 2 6 5 
March 2 7 7 
April 5 7 7 
May 6 7 7 
June 1 7 8 
July 6 8 9 
August 8 8 9 
September 5 8 9 
October 14 7 5 
November 16 9 6 
December 12 10 6 
 
 
ATTACHMENTS 
 
Nil. 
 
COUNCILLORS ROOM 
 
Nil. 
 
TABLED DOCUMENTS 
 
Nil. 
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ITEM NO. 3 FILE NO: 17/53390 
 RM8 REF NO: PSC2006-6531 
 
CASH AND INVESTMENTS HELD AS AT 28 FEBRUARY 2017 
 
REPORT OF: TIM HAZELL - FINANCIAL SERVICES SECTION MANAGER  
GROUP: CORPORATE SERVICES 
 
BACKGROUND 
 
The purpose of this report is to present Council's schedule of cash and investments 
held at 28 February 2017. 
 
ATTACHMENTS 
 
1) Cash and investments held at 28 February 2017.   
2) Monthly cash and investments balance February 2016 to February 2017.   
3) Monthly Australian Term Deposit Index February 2017 to February 2017.    
 
COUNCILLORS ROOM 
 
Nil. 
 
TABLED DOCUMENTS 
 
Nil. 
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ITEM 3 - ATTACHMENT 1 CASH AND INVESTMENTS HELD AT 28 FEBRUARY 
2017. 
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ITEM 3 - ATTACHMENT 2 MONTHLY CASH AND INVESTMENTS BALANCE 
FEBRUARY 2016 TO FEBRUARY 2017. 
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ITEM 3 - ATTACHMENT 3 MONTHLY AUSTRALIAN TERM DEPOSIT INDEX 
FEBRUARY 2017 TO FEBRUARY 2017. 
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ITEM NO. 4 FILE NO: 17/56881 
 RM8 REF NO: PSC2016-00018 
 
DESIGNATED PERSONS' RETURN 
 
REPORT OF: TONY WICKHAM - GOVERNANCE MANAGER  
GROUP: GENERAL MANAGER'S OFFICE 
 
BACKGROUND 
 
The purpose of this report is to advise Council of new Council staff who have 
submitted their Designated Persons' Return/s (Return). 
 
In accordance with Section 450A of the Local Government Act 1993, all new staff are 
required to lodge a Return within three (3) months of commencement. These Returns 
are to be tabled at the first Council meeting after the lodgement date. 
 
The following is a list of position/s who has submitted Return/s: 
 
• Development Engineer (PSC618). 
 
ATTACHMENTS 
 
Nil.  
 
COUNCILLORS ROOM 
 
Nil. 
 
TABLED DOCUMENTS 
 
1) Designated Persons' Return. 
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NOTICES OF MOTION
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NOTICE OF MOTION 

ITEM NO. 1 FILE NO: 17/52883 
  

 RM8 REF NO: PSC2011-02350 
 
LEMON TREE PASSAGE MARINE RESCUE 'RADIO AND OBSERVATION ROOM' 
RELOCATION 
 
COUNCILLOR: STEVE TUCKER  
 

THAT COUNCIL:  
 
1) That Council investigate the proposed relocation of the Lemon Tree Passage 

Marine Rescue 'Radio and Observation Room' to Henderson Park by adding 
this as a project on the Council Forward Works Plan. 

 

ORDINARY COUNCIL MEETING - 28 MARCH 2017 
MOTION 

Councillor Paul Le Mottee returned to the meeting at 07:43pm. 
075 Councillor Steve Tucker 

Councillor Chris Doohan 
 
It was resolved that Council investigate the proposed relocation of the 
Lemon Tree Passage Marine Rescue 'Radio and Observation Room' to 
Henderson Park by adding this as a project on the Council Forward Works 
Plan. 
 

 
BACKGROUND REPORT OF: JOHN MARETICH – ASSETS SECTION MANAGER 
 
BACKGROUND 
 
The Marine Rescue Radio and Observation Room is currently at 154 Whitbread 
Drive, Lemon Tree Passage. Marine Rescue has requested to move to Henderson 
Park to better manage the operational matters of their business. 
 
While it is not Council's responsibility to provide Marine Rescue facilities as a whole, 
there has been a request to place the facility above Council's public toilet. This 
suggestion provides many advantages to both Council asset surveillance and Marine 
Rescue operations. 
 
It should be noted that the existing public toilet is a single skin brickwork structure 
with minimal footings and some sealed asbestos containing material. The existing 
structure would not support an additional floor without underpinning the footing and 
strengthening the walls. While this project has not been scoped, preliminary 
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investigation would suggest that it may be more cost effective to demolish the public 
toilet and construct a new facility that has a second storey for Marine Rescue. 
 
This project would require Marine Rescue funding with Council contribution. 
 
As this proposed project is not a Council sanctioned project in Council's Community 
Strategic Plan, Long Term Financial Plan or 10 Year Capital Works Program, no 
detailed planning has been undertaken. This project will be placed in the Council 
Works Plus Plan. Once funding is sought the project will be placed in the Council's 10 
Year Works Program. Though to include this project into the Council's 10 Year Works 
Program now would require Councillors to agree that this project is a priority and 
adequate funding would need to be allocated. 
 
ATTACHMENTS 
 
Nil. 
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NOTICE OF MOTION 

ITEM NO. 2 FILE NO: 17/65208 
  

 RM8 REF NO: PSC2011-04276 
 
PUBLIC TOILET FACILITY - BOOMERANG PARK, RAYMOND TERRACE 
 
COUNCILLOR: PETER KAFER  
 

THAT COUNCIL:  
 
1) Call upon the General Manager to not proceed with the demolition of the current 

toilet facility that is located near to the water tank at the top of Boomerang Park. 
2) Call upon the General Manager to initiate a community consultation process as 

soon as possible in regard to this facility and Council's plans for it. 
3) Call upon the General Manager to provide all information of incidences of 

malicious damage and costs associated that appertains to this toilet facility. 
That this information be part of the community consultative process regarding 
this facility. 

 
 
Councillor Paul Le Mottee left the meeting at 07:57pm. 
Councillor Paul Le Mottee returned to the meeting at 07:58pm. 
 

ORDINARY COUNCIL MEETING - 28 MARCH 2017 
MOTION 

 
076 Councillor Peter Kafer 

Councillor Chris Doohan 
 
It was resolved that Council: 
1) Call upon the General Manager to not proceed with the demolition of 

the current toilet facility that is located near to the water tank at the 
top of Boomerang Park. 

2) Call upon the General Manager to initiate a community consultation 
process as soon as possible in regard to this facility and Council's 
plans for it. 

3) Call upon the General Manager to provide all information of 
incidences of malicious damage and costs associated that 
appertains to this toilet facility. That this information be part of the 
community consultative process regarding this facility. 

4)  Conduct a site inspection with Council officers and the NSW Police. 
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BACKGROUND REPORT OF: JOHN MARETICH – ASSET SECTION MANAGER 
 
BACKGROUND 
 
The purpose of this report is to provide information on the future of the existing public 
toilets in Boomerang Park. 
 
The current plan is to replace the existing public toilets and co-locate new facilities 
with the playground. This detail is shown in the Boomerang Park Master Plan and the 
Boomerang Park Plan of Management adopted by Council on 25 November 2014 
and 26 April 2016 respectively. 
 
Community consultation has already been undertaken through three (3) separate 
processes: 
 
• First, during the development of the Boomerang Park Master Plan:  
o 18 November 2013 – Community workshop at the Senior Citizens hall in 

Boomerang Park. 
o 16 January 2014 – Consultation with the Youth Advisory Panel at Raymond 

Terrace Library. 
o 18 June 2014 to 15 July 2014 – Public exhibition of the draft master plan for 

comment. 
• Second, during the development of the playground design for the park, where 

nine groups including local child care, pre-schools, primary schools and play 
groups were visited. 

• Third, during the development of the Plan of Management:  
o The draft Plan of Management was made available to the public between the 

dates of 10 February 2016 to 23 March 2016. Details of the exhibition period 
and community drop in information session were advertised in the local paper 
'The Examiner' and on Council's website; 

o The plan was displayed on Council's website, at Council's Administration 
Building, Raymond Terrace Library, and Tomaree Library, along with an 
explanation as to how people could provide feedback; 

o Community 'two-on-two' consultation sessions were held on Wednesday 24 
February 2016 between 9am and 12pm, where the community could come and 
view the draft plan and speak with the project team.  

 
The reasons for the replacement of the existing public toilet are: 
 
• The location of public toilets has a direct impact on safety and access. As such, 

key consideration has been given to the 'Safer by Design' or CPTED (Crime 
Prevention through Environmental Design) principles, which are actively 
promoted by NSW Police, in reviewing the location of these facilities. Provision 
of public toilets has evolved from a time when toilets were intentionally designed 
to be out of public view. Public toilets should be sited for maximum surveillance, 
close to picnic areas and car parks. The growing community concern about a 
range of community safety issues relating to the inappropriate use of public 

PORT STEPHENS COUNCIL 214 



MINUTES ORDINARY COUNCIL - 28 MARCH 2017 

toilets, including vandalism, use as beats, illicit drug activity and other activities 
is well documented. 

• The existing toilets at Boomerang Park are currently located in the middle of the 
park, in an isolated location that has poor levels of casual and active 
surveillance, further hindered by the surrounding low dense vegetation – which 
obscures sight lines between the playground and the toilets. The known safety 
risk to Council is high given its unsafe location and poor access.  

• The new location will greatly improve visibility, access and safety for maximum 
use. The new toilets are highly visible opposite the before and after school care 
facility and from passing vehicular and pedestrian traffic and importantly, greatly 
improves access for users of the playground. The greater legitimate use of a 
public toilet, the greater the feeling of security. In addition to this the new 
facilities provide much improved access for people of all abilities. 

• These works are about continuing to improve local amenity, community safety 
and support active participation of this park.  

 
It should be noted that it is not uncommon for Council cleaning staff to find discarded 
needles and other latex type protection products on the toilet floor, though records of 
these findings are not kept. 
 
Should Council decide to keep the existing public toilet, there will be an increase in 
public toilet maintenance for Boomerang Park. 
 
ATTACHMENTS 
 
Nil. 
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CONFIDENTIAL ITEMS 
 
 

                          
 

 
In accordance with Section 10A, of the Local Government Act 1993, Council can 
close part of a meeting to the public to consider matters involving personnel, personal 
ratepayer hardship, commercial information, nature and location of a place or item of 
Aboriginal significance on community land, matters affecting the security of council, 
councillors, staff or council property and matters that could be prejudice to the 
maintenance of law. 
 
Further information on any item that is listed for consideration as a confidential item 
can be sought by contacting Council. 
 
 
 
 
 
Councillor Peter Kafer left the meeting at 08:02pm, prior to the confidential session. 
 
 
 
 
ORDINARY COUNCIL MEETING – 28 MARCH 2017 
MOTION 
077 Councillor Chris Doohan 

Councillor Steve Tucker 
 
It was resolved that Council move into confidential session. 

 
The following Council officers were present for the Confidential Session: 
 
Public Relations and Marketing Coordinator. 
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CONFIDENTIAL 

 
ITEM NO. 1 FILE NO: 17/11281 
 RM8 REF NO: PSC2015-01018 
 
CODE OF CONDUCT 
 
REPORT OF: TONY WICKHAM - GOVERNANCE MANAGER  
GROUP: GENERAL MANAGER'S OFFICE 
 
 

ORDINARY COUNCIL MEETING - 28 MARCH 2017 
MOTION 

078 Councillor Ken Jordan 
Councillor Chris Doohan 
 
It was resolved that Council: 
 
1) Endorse the Supplementary Report from the conduct reviewer. 
2) Re-confirm its decision of 11 October 2016. 
3) Provide a copy of the Supplementary Report to the Office of Local 

Government in response to the correspondence. 
 

 
  
 
ORDINARY COUNCIL MEETING – 28 MARCH 2017 
MOTION 

079 Councillor Ken Jordan 
Councillor Chris Doohan 
 
It was resolved that Council move out of confidential session. 

 
 
 
 
There being no further business the meeting closed at 8.22pm. 
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